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T 'HE Reports ofCafes adjudged informer ages^ 
which Br ACTON calls the Judgments of 
the Jujl^* are fo very beneficial to the 
Publick, that it has been the care of feveral Kings to 
tranfinit them to pofterity; and for that purpofe King 
Edward the fhhd, and feveral of his fucceflbrs, did, in 
their refpeclive reigns, appoint four difcreet men to 
report the judicial decihons in the great courts of 
juflice, tiut thofe judgments which were given there 
miglit be elbibliihed by tiyie and ufage, and that 
. ])a] aliel Cafes might receive uniform and certain deter- 
rninaciuus. 


Till-. Reporters thus appointed by the State, hadSte the 
a conibint and fixed fiilary from the Government, as 
juft reward for tircir lal)ours, which have been long an’s Edition 
lince ptibliihcd in (eveial volu.ues, called The 
Books, containitig the arguments of Connfcl at the''.lentaries, 
bar, and tlic refolutions of Judges on the bench, in ^ 
continued courfe of time, fiom the firft year of Hiftory of 

the ^bird to the twelfth year of Hemy th^-Eighthy for vol?*iL 

357, and 

* AT* ih. page^ 

a 3 iUter 254. 


almoft two hundred years. 
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After the firft twelve years of King Henry the Eighth^ 
this method was difcontinued. It is,true, there are 
fome Cafes from that time to the twenty-fevcnth year 
of Henry the Eighth, which bpiind up widi the 
Year-Books ; but Mr. Flemvood tells us, “ They arc 
collefted with fo little judgment, that he did pot 
“ think them worthy to be placed in the Tables which 
“ he made of thofe Books,” and therefore caj;jpofcd 
A tajble of them by itfelf. 


a 

See Mr. remarkable, that there arc no infmorials- 

extant who thefc Rcporteis were, not fo much as the 
initial letters of their names, or of what houses they 
vol. iv. page were ; but it is probable by their number, that each o»* 
them was fhofen from the refpedlive Inns of Court, and 
it is certain they were very induflrious men ; we have 
my Lorp Coke* word for it, who extols their dili¬ 
gence, and metaphorically tells us, “ that if it had 
“ not been lor their Writings, the judgments of lb 
“ many fipes of the law had, Avith their bodies, been 
“ woiii away with the worm o! oblivion.” And though 
this may be the fate of their books, yet the fame great 
judge has recommended tiicin to our reading, aifuring 
in, “ that out of.the oM lieids the new com nniR 


Ipilng.” 


.PJo'.vd Tuk next, in order of time, was Mr, Plowpen, ^ 

who colled eel two volumes td' Cafes, 
from the lecond year ot the reign Edzvmd the Sixth 
to tlic twcnty-fecoiid year of tiic reign of ^^een Eli- 
z-alctb, for his jirivaie ule ; bu.i having lent his manu- 
ji'ipt to lomc lawyeis, wiiole eleiks were fo diligent, 
in thofe days, as to lit up wliolc niglus to tranferibe it, 
defgnKtg it lor the prels, h.c iliereforc rcfolvcd to 
jgjbiilh it hnafclf, and hath allured us, “ that all the 
“ pleadings arc on fpccial verdieds, or demurrers ; thac 
* “ he 
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Hftl 


lie had the copies of the records, and ftudied the 

Cafes before they were argued ;** and we have his 

* word for it, “ that for furety of law, his books palTed. 

all former Reports.** 

\ * 


About two years afterwards, the nephews and exe- .p* 
cutbrs of Sir James Dyer, another lawyer of lant’sEdition 
Muidle^Temple, publiQied his Reports, being aflailed of Sir Jamet 
(as they call it) by men of good coun/enance for that 
pLirpofe.’* Thefe were the only Reports which 
were publilhed in eighty years after the Year-Books ; 

‘but we have been told, that this d(!fe6t has been amply 
recoinpenfed by the grandeur and authority of this 
finglc Judge; and yet his book is compofed of very 
*ftiort notes, which, my L>ord Coke fays, “ is Itfs 
“ painful, but not Icfs profitable, than more elaborate 
“ Works.’* 


Anot([T the fiime time Sir John Coke, the eldeft i6oi.Kc*Iv|fji 
brother of the Judge of that name, and who was after¬ 
wards a Judge himfelf, having gotten Mr.Keilway*s 
manufeript of Law Cafes,’committed fo many of them 
to the prefs as he thought fit to publifli, and told 
his reader, that there he might find “ mtdta Jybtiliter 
“ L't fu/)nho cum judklo deteewinatai qUit alibi 

“ nou iy-!oi:ur which is very true,* for there are many 
Cafes argued and a'liudgcd in the reign of Henry thi 
Seventh^ and his fon Henry the Eighth j which are nqf 
priiHcd in any of i!ic former Reports. 

s 

In the fame year the Lord Chief Justice Coke 1601. Sew" 
publlfijcd the firll volume of his Reports, and 
for twxnry years before “ obferved the true reafons of Report. 

“ fuch matters in law wherein he was of Counfel, and 
“ which were adjudged upon great and mature deli- 
“ beration,’* he afterwards confenred to the printing 
ten volumes more, which were nineteen‘years in pub- 
lilhing; and it is remarkable, that in all that time there 

a 4 ' . was 
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Mras no other Report printed; as it became all the 
reft of the lawyers to be filent whilft their oracle was 
fpeaking. But notwithftanding the charafter of this 
great Judge, his works were cenfured even in his life- ^ 
time; for being removed from the feat of Chief'Juftlce 
of England^ in Michaelmas Term^ in the fourteenth year 
of James the Firjl, a commiffion was granted to 
Sir Henry. M^untague, his immediate fuc^(^br fn 
that place, and to others, to review and reform his 
Reports; fome part whereof, he tells us himfelf* » 
were writ in the tempejl of buftticfsy anti therefore he 
“ could not polifh them as he defired.’’ ' . 


^ It is likcvvifc to be obferved, that there was not any 
Report publilhed in the fpace of twenty*two years after' 
my Lord Cok j.’s laft volume came forth ; though, he 
tells us, “ there was a flourilhing fpring of learning at 
that time, and that he encouraged the lawyers of that 
‘‘ age to follow his example, to regifter in books the 
“ fayings and doings which were in their time worthy of 
“ note and obfervation But none would undertake it, 
anlefs it was Sir Henry* Horart, his immediate 
liiccelR)!' in tlie iO/H'iiu/: Picas, who collcded a volume 
of Calcs adju.dgttl in th.it Court, but did not tliink fit 
to pubiiih them in hi - hfc tiinr. However, it was let 
forth fixteen ycai iii* vleath by an unikilfu! hand ; 

buf,ai.rir\ I.ord CiiA nci i luR Finch oblerved, it was. 
bc.uiolui t sen in conbihon ; and 1 may very well allirin, 
tl a now it is corre-fled b\ hisjxn, it infinitely excels 
moft other l',ool-'s of tl,at kind, both in purity of lan¬ 
guage, and in iduiidnefs or lealon. 


, - SuON aitci the ^ idoai of King Cbiulcs the 

Flri:, there came f^aih a li\ ing f.piulion of tnm Ke- 

fbunh porti., of winch Ma. Main. ii ltd the van, moft of them 

tion of thefc very good ; but the befl of tiiat number arc the Cafes 

Reports, ^ which were-a^.buiigcdi m that JcitMi collected by Sir 
pubhftied in . ' ' , , , „ i C i • i- • i c 

' 8 VO, in jiic CeOxRUL Croke, an.I publuhed by his lun-m*lawbiR 

1790, . Har- 
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IX 


Harbottle Grimstone, during the Ufurpation; in Godb. idp 
which time, and within the fpjjce of twelve years, there 
were twenty-one Reports publiflied in the names of Gouldf. 1655 
Judges,. Serjeants at Law, Prothonotaries, and other Poph.*! 
lawyers* of lefs charaders ; as may be feen in the i 16^6 
margin; infomuch as Mr. Bulstrode, who was Noy, J 
made Chief Juftice of North-Wales by Cromwell, 
awd who was the firft l.awyer after m*/ Lord Coke win. 1 
who publilhed a Report in his life-time, complained of hanc, ( 
thofe flying Reports, which he compared to the foldicrs j g^j | 
of Cadmus daily arifing, and juflifying each other : and 
yet there were very fair pretences made at that time for 
the publilhing all chefc volumes; fome from the manii- 
feripts of judicious perfons; fome from the copies taken-'z. Cr.1 
o^ic of the libraries of eminent Judges, or Seijeants ^165! 

Law, where they had been a long, time hoarded for i.Lc!j 
their private ufe ; but falling then into the hands of 
men of public fpirits, and who were more communi-2. Lc.1 
catlve of learning, they either out of a hearty zeal to ^1659 
the common good were willing, or by importunities 3.Bui. j 
were prevailed on, to tranfinit them to the prefs. 

And I remember a particular realun was given for 
printing Justice Hui ion’s Reports, which was, 

“ that he being cotempoiary witli tny Lord Hobari, 

“ both tliole Judges miglit, fkc Ciccro and Ro/lius, 

. make one incomparablc-man wnich (by the way) 
was no very good compliment to eitlicr. 


It is true, the fertility of the prefs was, even at tltat 
time, accounted a fault; bi;t u was in a reforming atte, 
which made tlie lawyeis eonfult the Sciipturcs, that 
they might, with authoilty, rejed ail thole jpurioia 
“ births ‘ZiHthoKt In'iiig fuibers which is the bed cha- 
lader Mr. Style gave them, and who had as little 
rcafon as any man t(.) cxprels himlelf in that manner. 
But he is the pcifon who tells us, “'1 hcle Reports 
“ fpoke fo plain in the language oi' y.'//. dr J, that a wife 
man could never believe they I'prang from IjruJRdh 
parents. 


Soon- 
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f Yclv. Soon after the Reftoration of Charles the Seeond a 
j check was given to thepi^fs by a ftatut.e, “ prohibiting 
i66z Latch. “ all law-books to be printed without the licence 
166^ ^ And ** of the Lord Chancellor or Keeper, the Chief Juftices 
1665 2. Andl “ of each Court, the Chief Baron, or one or more of 
“ them, or of one by their appointmentwhich adl, 
after feveral continuances, expired in King Wiiliam\ 
reign. • \ • 

f Jones But in conformity to this law, moPi of the Reports* 
\ 4 Le which were printed, whilft it was in being, were licenfed 
1676 2. Roll, by the Chancellor and Judges, only the Firil; Part of the 
■*^ 77 Va|igh. Loro An derson’s Renorts and the First Modern 

1678 Palmer ‘ 

1682 i.Mod. ‘had not that advantage ; for an advantage it mult nc- 

1683 J I k many refpecls for any book to confe 

tRL-p. forth with fo grcjit a folemnity. Notwithdanding^ 

Serjeant Maynard, in his argument of the fpecial- 
verdict betwecn''M7<-/''//5 and Ea^ett, in the court of 
king’s bench, in the year 1684, citing a cafe .taken by 
himfelf fifty years before, told theCourj, “ It was.of as 
{a) 3. iVIod/^ autliority as any^ wltich had been printed 

2oj. fmee (a) which takes in every Report of my 

..Show.557. LordCo.-.eV 


Z. Sid. 1684 
3.Kcb. 
Saund. i0?6 
Aleyn, 1O8S 




.Hardr. 
Jonos, lOtj-; 


In the rciizn of '/./ n-’i il-' S thcie were feven 

Reports pal)li!hcd, louc <‘t them inferior to none 
before ; but I cannot help t..king notice, that fotne 
‘Other Reports, at that time, vvere licenfed in a very 
\inufual manner a yeai after tlic books \Vc*re primed, 
with the b.ue alluivd.-nc'* only of tlic imp'.efunn, 
without certifying to the woiKl (as is ufia! in fuch 
calc the great judgment, icainlng, and wifddm ol 
“ the author.” 

Af i i K I'HE Ri.vom: rioN, and during the reigns of 
hCiNG William and her late Majefty, rlteic have been 
thii t(.e:i Repo.ts publiilied, mod of which, to exprefs 

my fell 
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, myfelf in my * I-ord Coke’s words, “ fet open the 
• “ windows of tjie law to let in the gladfome light, 
“ whereby the reafon thereof may be clearly dif- 
“ cerned*” And though fome of them, as Justice 
Shelle’Y merrily faid, might be compared to Banbury 
cheejesy whofe fuperfluities being pared away there 
would not be enough left to bait what my Lord Hale 
called {^4he moufe-trap of the law yet tA fpeak ftill in 
' the language of a Judge, ‘‘ I think the meaneft of 
** them may, T like the little birds, add fomething to 
“ the building the eagle’s neft.” 


ki 

• Preface to 
6. Rep. 

Ve.2.1 
Ray. 

2. Mod. 1698 

3. Mod. 1700 
Levinz, 170a 

4. Mod. 1703 
2.Lutw. 1704 
'“^hower, 1708 

5. Mod. 1711 
t Preface to 
8. Rep. 


• And thus T have given an hiflorical account of our 
Reports, which a country lawyer (who was afterwards* 
advanced to the {cat of juiHce) told the Bar were 
too voluminou':; ; for when he w'as a. lludcnr, !ic could 
carry a complete library of books in a wdieclbarrow ; 
bur that they were fo wonderfully cncreafed in a few 
years, that they could not then be drawn in a waggon. 


What would he have fakl if he had looked into 
the Coiles, the Piimle^Sy tiie LiJIitufcs, the Noveb^ anid a 
valt number mf)re of gloifes and explanations of the 
Civil Law, nor only by tlic old coininentaiors, but 
by BuiLevSy Duarev^ Tnaqv.liy IloiiomaUy and many more 
of the lad century ^ And if this grave iawver accounted 
eighty volumes of the Common-i-.aw Repo; is to have 
been too groat a number, though they have been 
almoft four hundred yc;irs in publilhing, certainly he 
would have been amazed at the‘//vtii'W/h/i and Jufthuan 
Codes, the the Berrcts and D^netals, the 

Orders and Co>!j:!!t'tio;is cf BJhops, the Cv.ifus Cdnonu u.sy 
tlie Clement i ties y Conioi dates^ and an iminitc numbet of 
volumes of the Canon Law, too tedious to be le- 
peated. 

k I SHALL only add, that let tlie volumes of Law-Books 
be what tlicy will, the fufficiency of every author muH: 

appear 
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appear from his works, and not from his picture beford 
the tide-page, or from tany other artificial embeUifli-^ 
ment there, which was never attempted by the publifher 
of thefc Reports who was induced to commit them to 
the printer, being affuredlong fince, by a mod .learned 
Judge, that this way of reporting is the mod perfpicu- 
ous courfe of teaching the law. ' 

A 

jg. ^ 

It is a fatisfaflion to him who is in obfcurity to fee . 
fome of his labours accepted by the Publick, who wouldj, 
likewifebe very well pleafed to fee thofe who cenfure 
them attempt fome'thing of this nature thonilelves ; 
and therefore he will conclude this Preface to his laft* ^ 
-Report as my Lord Coke did that of his jirjt: 

Cum tua non edas^ his utere, et annue, leBor, 

Carpere vd noli noftra^ ve! ide tua, 

JV, N. 

* Note, The Fourth Part h iutitlai 
th Lajl by milLVc- 


A TABLE/ 
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TABLE 
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A. 


y^BELL (Warfop againft)^ 

* Adams (]ohn(on agai»/t)t 
Adminiftration (Mandamus to get), 
Alinlbn againft Spence, 

Allen (Bulh againft), - * 
Allen (South 

Andrews (Trevilliana^flz^^, 
Atkinfon againft Cornifli, • 

Atkinfon againjl Oakley, -, 
Atwood againft Duell, 


B. 


Baker (Tayler againft). 

Barker (Keat againji). 

Barley (Haines againft), • 

Barley’s Cafe, 

Barnes (Lee 
Barney’s Cafe, 

Bath (The Earl of) againft Batterfea, 
Batterfea Inhabitants againft Weftham, 
Batterfea (The Earl of Bath againft), 
^Bcard (Clement againft), 

Bepnet againft Talbot, ^ 


Pagi, 

3 q 6 

77 

374 

- 419 
63 

98, 101 

3 H 

395 

398 

397 


136 

20g 

210 

210 

144 

323 

9 

- 396 

9 

448 

307 

Bernard 
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Bernard againft)^ • 

Bethell ('I'he King againft)^ 

Birt (Halkt againjt)^ 

Bifhop of Chefler’s Cafe, 

Bilhop of Chcfter (Tlie King againfi), 
Blackwell againft Eales, 

Blanchly agaitift Fry, 

Blythe (TheKing 
Bodinham (Jones agatnjt), 

Bonham Strangeways’ Cafe on a Refeue, 
Bonoyon againft Palmer, 

Bowers and his Wife Cook, 

Brace againft Pennoytr, 

Brace (Leigh 
* Bfacey againft Harris, 

Breedon againft'GiWi Taniy 
Brewfter againft Kidgill, 

Briggs {W-Aitts againft)y 
Britten againft Cble, 

Brockwcll againft Lock, 

Broom (Cholmondley againft}y 
Broom ('I'hc King 
Buckingham (Smallcomb agfnft), 

Budd (Lcvvlly againft)y 
Burrel (The King ogainft)y 
Bnlh againft Allen, - 

Byrt againft Hallet, 


Page. 

>3* 

19 

252 

433 

297 

286 

31s 
>04. ^2* 
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217 
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■ r 3 ^» * 4 S 
33 i 3 
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368 

8 

109, 112 
97 
335 
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- 376 

68 

63 
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Cage (Harrifon agamft)y 
Calvcrly againft Leving 
Caitcr againft Sheppard, 

Cafe of Barley, 

Cafe of Barney, 

Cafe of Bonham Strangewavs, 
Cafe of the Bifliop of CheH-r, 
(''afe of Clark, 

Cafe of Dartiwood, 

Cafe of Lord Gerard, 

C'afe of Crrcgory, « 

Cafe of Hawkins, 


411 

405 

398 

210 

323 

- 217 

433 

3»9 

• 68 

64 

36 (, 

J89 

Cafe 
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454 

*Cafe of Strangeways, 

•m 

217 

Cafe of Thwaites, - - 


212 

Cafe of Uflier 

• 
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Chamberlain againft Harvey, 


186 

Chajnbcrlain againft Hcwlbn, ■ 


69 

Chamberlaine (Stanford againft)^ 

m 

205 

Chancellor (Dubartin 

•< 

399 

Chandler (The King 

- 

446 

Chefter, Bifhop, (The King againft)^ 

m 

297 

Chefter City (The King againft)^ 

- 

10 

Chefter’s (Bifliop of) Cafe, 

- 

433 

Chcfterficld (The King againft) ^ 

3^2, 

327 
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- 

3^2 

Chertfey [Theming againft). 

- 

454 

Chidingfold Inhabitants againft Penihurft, 

- 

321 
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- 

335 

Churchy againft Rode, 


144. 
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- 

438 
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lO 

Clark’s Cafe, 

- 

3*9 
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- 
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448 
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- 

4*3 

Clerke (The King 


3*9 
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151. i56> 319 

Clerk, Knt. (Lindfcy 

- 

285 

Clough (The King againft), 


*49 

Cole (Britten 

109, 

II2 
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• 

181 

College of Phyficians againft Salmon, 

- 

327 

Comings {The King againft) , 

- 

170 
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156, 31Q 

Cook (Bowers and his Wife againft), 

i3<5> 

*45 

Cook, &c. (The King againft) - 

- 

3^3 

Coot againji Lynch, 

- 

421 

Copping (Cox againft). 

’m 

395 

pornifti (Atkinfon againft). 

• 

395 

Cornforth (Riccards againft), 


363 

Cotton (Lane againji). 

- 

455 

Coward ^Redwood againft). 

k 

323 

^owper (The King againft), 

Cfex againft Copping, 

m 

206 

395 

Cranfeild 
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Cudmore Tripe, - - - 7^ 
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f o 
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Dalfton (igahift Johnfon, - - - 89 
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Earl of Bath againft Batterfea, - ’ - ' 9 

Earl Strafford (Wentworth againft)^ - 105 

Ebdon (Vinkifton againft)^ - - 359 
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■ 

F. 

Fells (The King agahift), - - 414 

Fletcher Ingram, - - Ja 4 
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Fpllcr (Parkhurft • " ■ 4^7 

Fry (Blanchly - - - 315 


G. 

f 

Gardner agaiyift Hobbs, - • 7 ^ 

Gerard’s (Lord) Cafe, - - - 6^ 

GateJy (The King 

Gatchoufc 
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Pagt. 
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269 

II 
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368 

104 

18 
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95 


H. 


Hackfliaw againft Clarke, 
Haines againft Jefcott, 
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VcL.V. b 



319 

168. 


2l0 

252 

248 

77 

4+3 
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243 
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208 
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416 
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»7 
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69 
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76 

341 

228 
29, 46 
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170 
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MICHA’ELMAS term. 

The Sixth of William aiid Mary, 


I N 

The King and Queen’s Bench. 

Sir John Holt, Knt. Chief JuJiice, 

Sir William Gregory, Knt. 1 

Sir Giles Eyre, Knt. I JuJlices, 

Sir Samuel Eyres, Knt. J 

Sir Edward Ward, Knt. Attor7iey General. 
Sir Thomas Trevor, Knt. Solicitor General. 


Memorandum. 


A 


T the beginning of this Term, Sir Robert AtkIns, 
Chief Baroiit 


refignetl his office of Chief Baron. 


Cafe r* 


Memorandum. . 2, 

I^HN HAWLES, of Lincshi's Inn^ was made King’s Counftl 
J during the Vacation. 

• [ I ] 

Pope agaieji St. Leigcr. ^ • 

Middlesex,? TOHANNt'S wST. LEIGER vuper, &c. a deciara. 

to wit. 3 J alias dictusy jummoiiitui fuit ad rejpon- tion in an ac- 
dend. RoGERO Pope, armiger. dc placito quod teddat ci erntum et 
(ietietn libras et decern (olidos quos ei debet et iniufte dctinet. tz’c. Et * **‘’”‘*''*‘* 8“'* 
unde idem Kogerus per A . li . attornatum juum dicit quod cum concerning 
praditi. J. St. LeigeR et R. PoPE otiavo die Julii anno Domini the manner of 
ibgi.apudpatochiamSAiiCTi Martini inCampis in com. Mid. ptaiingacafUt 

latrunculis lufer. ad ludum Anclice vocat. “ Badf-gammon,” "^cxoammok 
•' ° . t>t». that jf a 

player touches a man he is obliged ro move it, to be decided by the okuom tot-rtu, _Clift, £nt. 

;»ou. Mod. 409. 1. Salk, 344. Lutw. 484. 4)17. 


VoL. V. 


B 


Cumq. 



Prtr* 
againfi 
S 1. u^iglZ 


Michaelmas Term, 6. William & Mary, In B. R. 

Cumq. ad ludum ilium preed. Roger us adlunc et ibidem uno jaHu 
jecit quatuor fuper unam aleam, quatuor fupcr alteram aledm An- 
GLICE “ threw two fours.” Cumque fuper indepreed. R. adtune 
et ibidem et pauiatim movit duos latrunculorum ftorum il- 

lorum Anglice “ two of liis table-irtcii” non amovit illos 
a flatione fua Anclice “off from the point they flood on.’* 
Cumque fuper hide adtune et ibidem pinnate certat. fuit AnglicE 
“ .1 wager was laid” inter prted. f, St. I/EIGER et prafat. R. 
tnodo fcquen. videlicet quod pi erd. K.Jolveiet prafat. Jon. St. 
f.EIGER ecuiuui et quinquaginta nummos tiureos voec't. 

guineas”// prufat. R. tcncbiitiir jure lufus illius atnovere An-* 
GLICE “ to play” duos iiiruncidosillos quos ita movit ; qiiodqueprad. 
]. St. Jolveret py ,cfat. \\.oe.,En.o . ■'utum nummos atireos 

Jipiad. R non teneha^m jure lulus illius ainovti.. \ngliC£ “ to 
“ }day” d"oy lahuncidos illos quos ita movit-, et fitsd. J. Sx*. 
(.EIGLR t' 1 \. adlunc et ibidtm pi o dttey minatione *■ pignorationh 
illius An'Glice “ of tli.it wager” pofuei eJefieper judicium atrienfis 
An(. i,ICE “ o( llie groom-porter of Kngland.” Cumque 
piicd. foil \NNES St. J>i iGER eijdcm die et anno jupradifl. apud 
pjyoch py <i!'. per Jt, iptuni juum Jigdlo jito ftgillat. curieeque domini 
ye :s t'.di ni'ur /'< “iiue nunc hit ojlenf. t ujus dat. ef ei idem die et anna 
co'i roi’.’t put 10 atirne pin (l.dy.i.hic E “ the faid wager.” Et prud. 
Thercrinsncl.c j, St. \ 'X per idt m fyntutn obligavit feipfum Jolverc py afat. 

wager ie.iji.ed|^_ or Uni Juo cmtuni Huinmos am eos An'GLICE voeat. 

intij N'nuii'E. atrinjis A.n’omcf “ fo foon as tlie groom- 

“ ]UM ter'’ adiudre.tret Angljcj'. “ ihould ^^ive liis judgment” 
in eaju illo Ji lan.leyet (jitctd judicium lUud foict i only a prasd. J. 
Sr. .Lj-igi.r. Et in fatlo idem Roglrls dicit quod pojlea 
pojl conle.drneri (.rpti py/rd. d taitc nnpeirationem brevis oiiginalis 
pe.cd. RiK.F'iJ in lU 7 ta hu, j, dicet 31 dicfulii anno Domini i 6 ijl 


[-1 


fipy ad . 'o. 


h 


na 


lno,\i,\s K K .\Lh ai mni- tenipoi c confediionis 


r'.e r.*oeM. jcupti pitod. et d:u aiitiu e* ahmde adhu: luillcn. aty icnjis jdnglier 
ron i JJ. r — 
eid..s ill ii>v< V r 

ot lAc pU't'.l.rl. 


X'.gi.jgt ” the t>00!n-i)0r'Lr of i/ngland” in eaju pia-d. ad- 
i.idia-i.' ivitya ptud. J. S'’. i.r-.iGi.R, jeduct quod pra'd. Ro- 


G u:.u\ i.movtrr Angeice “ to 
If nos 'la niovijfet nfi movifjet illos a 
j-vyiiiL, qnodque centum 


v.r.RUS U' l liNtl'ct.'l f- 

“ play” duos -It 1 - ' 

fiutrm. fua Ar'. u.i:-. c li )f.,n Aic point; 
n.my:. amv i • .Lie K voiat. “ ipjineas” teinpoic eonfciiionis 
■./ • p'.. .. i' <•'../ ani: / lUfi . et cad.'ic 1 vijl. vahi is pi end. Lcntum 
;cOTem L'/inium it di^t.n joUdoy u/.i, j.di^ct apud penoch, py etd. 


ei 


f. »'?. 


pr. 


I 


; iim.e (y . 1 .!, !. S ]■. 1^; igir adtune it ilndeni ha- 
py/{d. i .niCd |oji l N','.'I S'l'. f.EIGmi hict feeplllS 
• oijit. p! (.1 c' a .1 fp t.ir i.'r..s et -leiem jolulos cidem Ro(. i-. ’v O 


ti, 


a a; . 


H'Jfi yt’ri'iDi/ty 


an 'if:lie / t.n, c on.)! no loutradixil, et adhuc 
•c .licit q-'od a'ete> 'Vatus eft ct damnum habet ad va~ 
I'ei-t.a.Ti AOl. ; et vide pro. In., juhun. 

Tl.e dtitn-iiMt A/r/. joHANNi-j, p,, in .■ i ndc M HuBIlE R FEIEO fl/tcr- 
nuk's dti !•, natuni luurn, ve.’.t et -lefindit vttn ct i.yjut lam quando.fi3'c. ct petit au- 
and ^ df m ind, ^/; jly;p>. p; ^ p ^ ,7,^,. « J Jo H N St. HJlTl G L R 

.ijbicad lo Eiin. 


“ of 





Michaelmas ferm, 6. William 8c Mary, In B. R, 

of £ 3 *j. do own, that I have betted with Lieutenant Colonel Popir 

“ Roger Pope an hundred guineas againft one hundred and hf- againjl 

tv, concerning a dil'putc anfing on the manner of playing a ^‘*’‘** 
“ calt at KACKf. AMMON, which is 11..ted and figned bv us both, 

“ and C:ipt >ni Fxmns QhantrcU and referred to the decilion of 
“ THii G 'ooM-PORTtR o\'England. And Ido bv thefe prefents 
“ oblige Ill) fell, on the woid and honour of a gt-ntlcinan, to 
pav to the laid Roger Pope or his order, or whom he ap- 
“ points to receive it, an hu.idrcd guineas fo foon as the 
, ‘i, t.R.ajjUf-roii'rKR gives liis judgment on the cafe, if it lb 
happen that tlie i’.idgmtnt be aigiinll me. 'i'he (.[ucilion to 
“ Tilt (.eooM-POKi 1 - 1 ' is Ihiied undci the 1 rtcis J. Jl. ■* and * f 3 1 

C. ; ')'onn S*. Lcr'cr is me.iiU by d. and Roger Pope by B. 

“ Given und'r mv hand and h.il 8, lOcji ” 

cl aud.'ln id m j' jII A .-t's ES d.c l ipnd ipje dc deh'.io pi trd. defend.int 
t'li lulc Jt I ij ti pi ,r/l. (jiiei ai i non dr'e> \ ^juia du it quod in j/u'iito ^ 

in parlunnento 1 loMiNI CaROI.I Skccnoi iinprr / egis ying^hv in- dig (ijmte 
rhont. upnd ll'rftni. in com. MlOoi J x nejujj d:c A Jail au o rceni i 6 .Cir z.c 7. 

oiuVi domiUi nnpn in-ii dctinio mt 0 it pc/ dii\ jus pic og.d jn. ct 
(iiljijh) tiLiniC't. liiii ^0 tiunnt. njjin jt.M'i-'i d.c'it ,ai iu 

/nino ie:i,,i tjiil tciii nnpet ii'Cf dt. > Ji.xij [.^itri eia ■) inaJi tat um 
fmt ijiio.l /i 11‘iiiiia pn loiiaO''t p! I I'l i.c ad .• ‘d u’mpii\ tt-rij ui a 
poll rjn>h\-n • oni-i'i dnic m mvo Douii u dt 1 1 1 jeti 

ludocnt ml it luut p<i.tn l! t i AnijIIl*- eauls,” i./cn Liu mi- 
mhi pd's pal’iuini^ ANmnicl'. “ tennis,” gypui.s Ancjijce 
“ bowls,” d'tu'u iignrn ArglicK “ Ikillles,” muifa In.lnua 
Akomck liiovell)')ard,” 1 cl ad at vm lufuin Ani.lice “ paf- 
‘‘ liiduni cfl IndomjuotLU que (a!,*'i qu m) tumet p> 0 pecu- 

niii chpolit. A\'c,i,i(.p, “ really ni'';!iCv,” vr/p onoi.nd A.V( Tice 
“ lhall be't” cy pa) ir lu Anc/LicJ'. upon thchdeS,” z'li fiiptr 
maniu cot am qut Indunt vci tadt ; ct n.i iiulc ct po di 1 ct n 'iqiiam fittn- 
man’ I'cl fm/inuu nioni 'a' I'cl aluii'i i^'Hi -vcl ics ju in hijinn po/:t. 

AM.r,irE“ plaved tux” cxicdcn. fmr.nuun centiun id tar. i,d ali-^ 
quod nnnw Itin j>i!.\ -'jc! coiigi efjuni joj cr ir/tiiin Akgi.ICE “ upon 
*• ticket,” I'd L! cde'dimn Anv. lice “ cicdit,” 'vcl alit/c^ ct non 
foiveret end. in maniliit Akglice: “ I'.iall not itav down the 
“ lame” ad tern pus quundo lii. vil 1 Hi Jic per da. t cad, po fona vcl 
pe, [onU‘ quit pccdidei unt jrae pci dulet mt d.rJ. momt ".-cl a!.am ) im 
five rc.\ fit in Infum pojn. Iwe ponend. y\NGHCE “ lo plaved or to 
be pl.avcd lor” nltia lummam i.entum Id? m . in tiiii cc./u non eh- 
hcaretu? Jen compcUcr. vcl compdlend. edt folvcicji/i icf'pondue 
Anglice “ to make gjood” cedem , fed conti aJJ. per iifdcm eipio 
qnnhl/ct parte ir.d' it omnia etJuigula judtcui jlatuta rciogn. An- 
GI.ICE “ recognizances,” mougagia AtiCLiCii “ mortgages,” 
conzieyanda'f ajjui ancuey oUigationes Anglice bonds,” biHcp^ 
fpecialilates-, pt oinilJiones., loiracntioiuSy ugreamenta.^ et alia adla 
faJla et Jccuritatcs qiuecunqite qum Ci :nt ohtent. fath dat. cogn.Jive 
intrat. Anglice; “ cnteied into” pto fccuiUcit. Jive fatufaihon. 
rorujedem vel fi 0 eifdem vel aliqua paite inde eiunt vacua ct nulltus 
tjfethii prout per enndem adum inter alia plemus apparet. Et idem 
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Per* 

$T. L^IOEt. 



De.nurrc’'. 


^OliktiW.& in faiio dlcit qitoi foU 29. diem Scptembris mrio Domini 
1664 fupradidi. et ante confeti. fcripti preedtt\. fciiicct t>rtvd. uc* ^ 
tavo die Julii anno D'-mim ibgi fapradifJ, apnd p.irochiam pr/sd, 
in com. prad. ipfe idem JohannK' ct precd. Rogerus ludchant 
cum aids ad quendam ludum ziocat.*" backg^inmoii quodqueprad. 
nummi aurci vocat. “ guineas” in pried, fcripio mcntionat. adtune 
et ibidem ad unum t^mpus et unum cong^repjiim Anglice “ meet- 
** ing”yKfr«n/ pignonit. Anclice “ betted” pet euudem Jo- 
HANNEMt:«?« pfecd. KoGERO ct perdit. in lufu ilia et non cum vel 
pro pecun is depc/it. Angi ice “ rcadv money;” quod fee pt eed*- 
centum nummi uutei vocat. “ guineas” tcmpatc pignot uticnis il-' 
Hus Akclice “ at the time of the laid bett” necnoii tempore 
adjudicationis in nurratmie Rogeri prard.pci ’I'homam NealE 
in eadem narratione mentiodut. fieri fiippo/it. fun. I'aloris ulua 
fummam centum lib> arum videmcit valotis centum et feptem //- 
brarumet decern folul. fvpcrtns jctit. vioi.j.k'et apndpatocb. pra J, 
in rem prevd.il \ qnodqae pterd.Ciniuvi nntninl nuret temp ore lujuS 
‘ilduf non fuer. pan'otat. Kc,LJCF. ‘‘ betted” m prcinnis dcpfitj 
ANf-tiCE ready money”^ neque tnnpo> c adiudicatioiiiS pta'd. 
in iiurr. prird. far. jnpprr.i. Ja'iit. fed pt 0 fe. in itntc foluiion. pra'd, 
centum /inmmo/'. airiKr. pir ipiuni jonAKN'EM cum pyad, 
Roc.f-kO n: pi.if-'yui pigr’d at. “ lietUci.” ]de>n 

Jon A rcNK," p'jjten ( .eelpiad. edavo d:< 'fulh anno Domini 169I 
JuptadiJi. ap’,r p ...-,. . p? .rd. in com. pt ,rd. jLriptnm pr.id. in nar- 
riitione pf ltd. ‘.prtcd. Ror.r.i. o dniA Injl'avil ti ut faeimn 

fuun: d.hhi'. , vtt '.-ipoi e /uaut. pj nd.' in eo cajinndc tdit. 

et ptoihi. jc' ’pdiiiA pt nd. f-r*,! eji voeurin r 1 tiuHint vr'ot isin If'/, 
ht hoc purctm el \ie.,t\-('i! .iiidr p-tit jndicnnn Ji ipfe de debit$ 
tresdicio .ti. p,,.d. nicrcn i dtbeal, ti" 


'I'o thl« t''^e p] 


C. Lev inz. 

ntlft,/■ Pope., demur'' iieneralb'. 


Lr. Pembekton. 


tor Jror-MF N'T gi’. ;n in th'"' court or common jiioas, ujson 
j)laiiK.:i. {'1; aoo've iTC'T'l, in t.nour (.1 llie pi.’.mtifi''. 

Writ of cr:tr. And upon that judgment the defendant brought a writ of error. 

<5a. II an ac- Krooerjck for the phfmtrff \i\ error. ’^I hc plaintiff in an 
w'll lie on" j thccjmmo.M pleas demaiuis one hundred guinea'-, 

watrer rcfpcCl- of the value of one hundred and I'even pounds ten llnlliHgs. I he 
ing the moJi tf defendant pleads, that win n the wager was laid, he and the plain- 
pi.iyin^ BACK- tiff were at a play called hack-gammon., ar.o pleads the iLitute of 
WAMMON, on a avers tlratthis was for money won at play at tables, 

muir^whereby nbovc the fuin of one hundred pounds, and lb was void 

t'le jf.r'ies rtfer the rlsclfion to tht atoom-ptner, aiirl one of than ,'tlic lofer) bind!, I'lrnfell in tliefe 
vrorr.'f, “ I do by thefe prefentsoblige myltlt, un r'le v\oid and hom ui ot a gentlem m, to p.iy, tec "— 
S. C. 4, Moil. aog. S. C. I. Evjr. 4*84. S. C. N. Eut. 147, S. O SjIU. tJ-4. S, C. Comb. 3x7, 
p>. C. S!dn. 575. S. C. Carih, ^zz. &. 0 . iz. Mod. 81. S. C. Holt, 550. 
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by the ftatute ; to which the then plaintiff derrturs, and judgment Po?i 
Was given for him in^the common pleas. And we bring error. *l‘‘'iozh 

* First, I think debt will not lie (a) on this wager, &c. * f S j 


Secondly, The plaintiff ought not to declare of fo many If a decU- 
guiiieas utj/orlsy &c. I agree to tlie cafes ot Rajulv. Draper (b)y 
and IP'UlJhal^c v, Davige (c) but here a guinea is o” 'gold ^coln* 

mcncy^ of which the Court takes notice ; and in fuch cafes it is called guintatt 
n^v'cr AccldrtA ad valentiam {( 1 ). A guinea in law is no more of fuch a value, 
■"^han twenty ihillings, and in an a<Slion on the cafe, damages (hall '* food* 

* be given for them according to the value ; but in debt for them, i. Salk. 9. 22. 
jhe plaintiff never declares for more than twenty (liillings, and fo *5* 44®* 
you lately adjudged in this court, in the cafe of Harrijon v. g 

Byron \ in. which cafe it was adjudgcdf that the Court judi- |)o(i^ 
dally takes notice of a guinea \ and that the legal value of it is R^ft-Ent.158.6. 
but twenty /hillings^ though by confent it may pafs for more [e)\ 

(o that this judgment is erroneous. , 

• ^ * 

Thirdly, The deed being entered of record, is parcel of the A deed entered 

plea ; and if by that it appear that the plaintiff has not caufe of of record, U 
aiflion, he cannot have judgment, though (be defendant has mif- 
behaved himfclf (/')’, and therefoie our admittance of the value 
of the guineas will not hurt us, and wc need not to have men¬ 
tioned this variance from the deed; and this was a point not 
touched in the common pleas. 

Four thly, Then non conftat in what cafe “ in cafu iUn^' for 
it is not mentioned before, and the money is not to be paid by the 
deed before the groom-portER has given judgment in that"cafe ; 
and as to that the declaration !<•, that Pope llirrcd two of his ta¬ 
blemen, jed non amovit lUoi ajlatioyic fuay Anolice from the 
point they Hood on;” and a wager, was laid, Whether the faid & Equity, 336. 
Pope was bound by the law of the play, to ^jlay rhofo men which 
he fo ftirred ? And they put it to the determination of the GROOM' 

PORTER, “ eumque pra-d. J. St. Leiger (dic^ anno^ et loco) per 
fdiptuyn juianfigillat. curiaq. dom, reg:s et dom. regina nunc hie 
^ ojlenj. cujus^ &c. cognovit piguorationem ptevd. AngliCE “ the 
“ faid wagei et pt ted, J. S. per idem jeriptum oljri:iavit feipfum 
“ fohere prtefat. R. Poi’E vel ordini fuo centuin nurnmos aureos 

Anglice vocat. “ guineas, atrienfis Anglice fofoon Ante, *, 

“ as the GROOM-PORTER adjudicarct Anglice (liould give his 
judgment” tn ceifu illo ft in. eider et judicium illud fore contra 
“ prtcd.j. St. Leiger.” In cafu His: in v.'bat cafe ? for it is not 
ment'iwied betuie, and the money is not to be paid by the deed, 
before the groom porter has given his judgment in that cafe. 


(a) See Bovey w. CiBlfm.nin, t. Ray. 
69. ; Haid’s r .ife, Sa'k. 13. ; and 
y^alker w. Walker, poll. i-;. 

(M Yilv. 80. S. C. Cro, Jac. 88. 


(r) I, f.eon. 41. 

(J) Ward V. Rir'gwin, Latch. 84.. 
(i) Seetliey, & 8 tf’ill. 3.C. 19. f. 12, 
(fj I. Saun^. 316. 


B .9 


’ Fifthly, 
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If two pwfons JTifthlv, 7 'hen our {ijea is good ; for w^e plead the ilatute of 
^l*twa*'andone being af buck-gamimv^ thefe hiintiicd guineas, 

of them touch Were wagered on that game j and fo not being for leady money, 
tuablemanviWh- it is voiu oy the {fatute ; now we may aver by the ftatuic ^ ngainfl 
out making his our own deedfrrj, and the demurrer has confeired this. And 
c«*'jaid 'be* ^he avci.neiit be not good, yet it appeals by the dcelaration 

^wntheplaycTs " ithin the words and intention of the fiatuteof gaming, for 
** that by the the money is above a hundred pounds, and is loit on tick j and it 
«laws of the appears by the declaration liow it was loft, that it wics at hack- 
** game, who. garnimv^ and tliat the money was won at play at that gam^, though 
7 man ° is ^ o - the judgment of the groom-Porter was at another time. Tiie 
«« biigeJtoplay ^hatutc of gaming would be of little ufe, if it is not extended 
it," is not to by-bets, but only to the gaming itfclf. This aft has always 
within the fta- been conftrucd liberally j and therefore where a man loft eighty 
iutei6. C,ir. 2. pounds at one day, and then the parties agreed to play at anotlift 
gaming, fo^thc when eighty pounds more was loft, this was adjudged (b) to 
wager was not be within the ftatute, and to be but one lofs; and that ftatutc 
onbu. was made to prevent great mifehiefs. If any of thefe points arc 
on the mode of foj- yg j that judgment may be revciTed. 

flaying it, t. j j ss 

Port. i3r. 175. Holt, Chief jujijee. Do you m.ike jaying a wager to bp 
3. Lev, 118 within the ftatute of gaming ? It is Hue, they were at play when 
a. Vent. 17J. the wager was laid. 
t. Salk. 484 

s. H. Bi. Rep. Eyre, fujiice. Suppofe the wager had been, that the tables 
43 * were made of brazil, had this been within the ftatute ? Certainly 


“Peace” (B 

42 .). 

EirpinalTe Dig. 
J9. 

a. Bac. Abr. 

Cowp. z8i. 
j. Term Rtp. 
56. 

a. Twm Rep. 
610, 616. 

3. Ter.to Rep. 
093 - 

^.Term Rep.i. 


Pemberton, iS'^;yVi7Kt. Jt is plain that this is not within the 
ftatute of gaming j for to make it fo, it muft be betted on the hand 
of the plaintiff'or defendant; but this wager was laid on a colla¬ 
teral master on the right of play, which is not wirfim the aft (r). 

E contra. P'lRST as to the declaration. 'I'he writing pro' 
duced maintains it, for it is the very fame with the declaration. 

Secondly, Then we lay it, that the hundred guineas are va- 
loris lOyl. 10s. of which you muft take notice, for it is a coin by 
itfelF, and is not any noted money or coin of the kingdom, as the 
twenty-ftiilling pieces are, for (here is no proclamation to rnake 
them pafs ; but a guinea is in nature of a medal, and is more like 
a foreign cc in, and is much of that nature. And there are fevc- 
ral declarations of fo rhany dollars valori:, fo much, and yet you 
Icnow the value of a dollar : this is like that, which you cannot 
take notice of, becaufe it is not the current com of the king¬ 


dom. 

(«) Cro. Jac, 253. Mejor, 641 
1. Sid. 88. Lutw. 734. I. Sail'.. 162 
197.227. 2. Salk. 676, 6.Mcd. 3«6 

(A) Se« Hillt;. Pheafant, a. Mod. 54 
ard Edgebury v, RoBcnder, 3. Lev. 94 
(e) By 13. Gto. z.'c. 19. f. 9. all 
g met flayed with dice, except thega^e 


of l/ack-gammon, and games played with 
batk-gammon tables, are declared illegal j 
iind iliercfore it is decided that no a£iion 
will lie on a wager refpedling the mode 
of playing HAZARD, that being an il¬ 
legal game. |)rown v, Leefon, %. H. Bl. 

Rep. ^3* 

Holt, 
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*Holt, Chief fujiice. Guineas were coiped at the mint 
for twenty {hillings only, and there was never any proclamation to 
fnake them pafs, though there was one to take the twenty-fhil- 
ling pieces. It is true, by confent they may pafs for more than 
twenty {hillings, but legally no more is to be demanded for them 
than twenty {hillings. The guinea was coined according to the 
twenty-lhilling piece; we call them guineas by agreement; but 
how can we take notice of what value they are ? If the plaintiff 
had declared of twenty-Ihilling pieces, we muft have judicially 
^ken notice of them : but do you think that it is not high trea- 
, fon to counterfeit guineas ? Certainly it is ; though the indi< 5 lment 
fhall not run for counterfeiting guineas, but of fo many pieces of 
twenty {hillings value. A guinea is the current coin of the king¬ 
dom, and we are to take notice of it. The guineas were coined 
after the proportion of Carolus’s (that is) fifteen penny-weight lefs, 
to the value of twenty-lhillings only: the queftion is, Whether we 
can take notice of the allegation of the value of guineas, becaufe 
there are other forts of them, as five-pound guineas ? Where you 
declare on a foreign coin^ you mull declare in the detinet only, and 
notin the debet : fo in an adtion of debt for goods, as corn, &:c. 
though DEBT lies on the contradf, yet it lyiuft be in the aetinet 
only, and the value muft be {hewed : it is always fo, unlefs the 
debt be for Englijh money. Now thefe are (failed guineas here, 
which if it were a coin not known in our law, we muft take 
them to be as goods. 

Eyre, JuJlice.* Then the defendant confelTes the value of 
them, as the plaintiff has alledged. 

Holt, Chiefyujiice. But itis centum nummos aureos ANCfLiCE 

guineas.” What is that ? It is very uncertain indeed ; if it had 
been centum pecias auri vocat. “ guineas,” it had been well 
enough. 

Adjournatur. • 

But in Trinity Term^ in the feventh year of JVilliam the Third-, 
(Holt, Chief fuftice, and fufice Eyre only prefent) the judg¬ 
ment was reverfed, chiefly for this reafon, Becaule the plaintiff had 
{hewed the cafe, play, and wager, and then the deed by which the 
parties bound themfclves “ in pignoratione preed. -and, upon oyer 
of the deed, it appeared, that it was to ftand to the judgment of 
THE groom-porter upon the “ cafe ftated and ligned by us 
“ both,” which is not the lame : and therefore the writing com- 
prehentiing the cafe and averment taken, that the cafe in this 
and in the * declaration are all one, and although that the induce¬ 
ment of the cafe and this {fated are all one, and therefore whether 
the averment be before the deed or after is not material. 

Yet the Chief Justice was of another opinion, becaufe 
tlie declaration fuppofes the deed to be, to perform’ a wager com- 
prifed in the deed, where it is to perform a cafe extrinucal, and 
which is to be coupled by averment, • 

B 4 • Wayte* 


•[73 

PoPK 

again ft 

St. Leickk* 

Vide 2. Salk. 
446. 

Ante, 5. 

I. Salk. 9. 22. 

as- 


JIow to dpclar* 
on forisign com. 

Ante, 5. 

8. Mod. 57. 

187. 


Variance be¬ 
tween 

ration and the 
•wriiino- on* 
which (he ac¬ 
tion IS brought. 

Cow{). 178. 

3. Term Rep, 
3 S>. 

4. Term Rep. 
561. 

•[ 8 ] 
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Cafe 4. 

tn an a^ion of 
debt on an «• 
/tape, a decla« 
ration that the 
defendant was 
temmiiltd, Sec. is 
good, without 
faying prout 
patet per reeor- 
dutn, for being 
inducement it 
need not be a- 
verred, 

S. C. a. Salk. 
565. 

5. C. Holt, 613. 
Mob. iio. 
Moor, 88S. 

1. Sid. Z16. 

I. Lev. 137. ‘ 

1, Show. 4. 

6. Mod 103. 

X. S.i!k. 298. 
3. Lev. 393. 
Comb. 199. 

5. Com. Dig. 

Pleader” 

(C. 8x.). 

2, Bac. Abr. 

» 47 * 


[9] 


. Waytes againfi Briggs. 

'T^HIS IS AN ACTION OF DEBT ON ESOAPE. It IS faid, thaj 
the prifoner was brought before Mr. Justice Gregorv, 
and by him committed. It has been objected, becaufe we do not; 
conclude prout patet per recordum. 

Hall. I conceive this is good on a general demurrer, and 
that it is within the 27. f/Zs. c. 5. of demurrers, becaufe it is 
but matter of form, and is within the rule laid down in Hob. 2 ^ 3 * 
and within the reafon of it too; and on the trial the commitmeiir^ 
muft have been given in evidence. The cafe of Hancock v*. 
Proud (a) is in point; In debt on bond againfl- executor, the de¬ 
fendant pleads fcvcral judgments in bar, t:itra quod.^ i!^c. and the 
plaintiff Tcp\\\is.yquod flaciturn pr,vd. eft minus ju^c 'icns to bar him, 
becaufe upon one of'the judgments (naming it) Qnsfadtion is 
acknowledged ; and as to the otliers kept on foot by fraud ; et hoc 
paratus eft verif care., without hying per recordivn: and, by the 
Court, it is good on a general demurrer \ othervvife upon a fpeciaf 
detnurrer^ and judgment was for the pKuntifF. 

Holt, Chief "Juftice. It feems but matter of form, and fo it 
was adjudged twice In the cafe of Hancock v. Proudy in 1659, 
and Clcgat v. Barbury (^bf 

Eyrf, Juftice. 'Fhc alledging of the commitment is but in¬ 
ducement, and not the point of the adlion. I think the cafe of 
IPiiddlctan v. ‘The Alanucaptors of Siluefter (c)As in point, ?.nd thi.s 
is but matter of evidence '^d). Where the record is the fubftance 
of the plea, there it inuft conclude prout patet per recordum\ blit 
whoi'e it is but inducement, it need not; for whigh there is a good 
difference in Co. Lit. 303. a. Where a matter of record is the 
foundation or ground of the fuit of * the plaintiff, or of the fub¬ 
ftance of the plea, there it ought to be certainly and truly alledg- 
edj tiliter where it is but cbnveyancej and fo in this cafe. 


1. Snund. 9. 10. 
i6\ 169. 

1, Snlk, 520. 
565. 630. 


Holt, Chief fufticc. In debt on a judgment, it is raid, quod 
cum recuperaffely CV.; and though it is not faid prout patet per 
rcccrditmy yet it is yood, and fo it has been held ; for it was but 
inducement j and yet it i' agreed,that in fuch cafe the defendant may 
plead nul tiel record. The escape is the giji of the ad ion, and 
THE coMMTX'MENT is but Mr inducement to it, though it can be 
po cfcape without it. I'hc record is not the matter of the action 3 
but ths efcape ; tor if the record had been the matter of the action, 
fhen the plaintiff ought to have concluded prout patet per recordum\ 
|)4t here the omilfion of it is hut matter of form, for it Ought to have 


(fi) I. Sid. 4x9. S. C. I. Saund. 

336. 

(b) 2 Sid. 16. 

(r) I. Sid. 2 16. 

(</) So in iin action againA the XheriiT 
(or the efcaj^c of a p'ifoner, on tr,cjiu 


precffs, whether there wa* a good cauEe 
of aiflion againfl the party who cfcaped 
is matter of evidence; and therelore 
unicfs it be proved, the plaintiff will be 
hon-funed. Alexander v. Macauky, 5. 
Term Rep. 613. 
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been given in evidence on “ nil dehef pleaded, which is the plea Watt*# 
for the defendant in this caie, becaufe thegijl of the a(^ion is ground- /■^**'* 

*cd on matter of fa(5t,*and not on the record} for if it was, then the 
plaintiff could not plead “ nil debet’* to it, but only “ nul tiel record.** 

Eyre, yujiice. The defendant is not eftopped to fay quod 
the prifoner non fuit committed, though it be faid on the record 
quod committitur. 

Holt, Chief fujlice. The record is only alledged to make 
it an efcjpe ; and though the record be proved, that does not make 
it an efcape only, 

^ Norths Y. In laft Hilary Term in the court of common pleas 
|n debt on efcape, it was not faid proutpatet per recordum-, and the 
Court on the firft argiimcnt^were of opinipn, that judgment fhould 
be given againft the plaintiff; but afterwards confidering that the 
defendant's pica had admitted the commitment, judgment was 
given for him. 

• Curia. That cafe is no authority for you. 

Judgment for the plaintiff, nifi^ ^c. (a). 

(a) By 4, Be 5. Aan. c. 16. where “ notwithftnndingr the fame might hav« 

I* any Jtmurrer fhall ''e joined in any ac- ‘ been t.iken to be matter of Tubflance, 
tion, in any court of record, the ‘ and net aided by ay E/iz- c. 5. and 

Judges rttdl proceed and give judg- ‘ no advantage /hali be taken of or for 

ment without regarding any imper- *' the not alledging ^er rew- 

fefl»on,omifrion,or ftefeif in any writ, * Jam, except the fame be fpecially and 

return, plaint, doclar.ition, or other ‘ partou]oly fet down, and fhewn for 
pleading. &c. except tlmfe fpecully fet •' caufe of demurrer." 
t* down m the caufe of demurrer. 


The Earl of Bath agahiji Bather!ea. 

^^REVOR, Solicitor General. The dppofitions which were 
read againft my Lord Bath in the other caufe, are no evidence 
in this, becaufe that trial is not between the fame parties; and 
■depofitions are never evidence but where they are mutual; and 
this defendant does not claim under any one that was party to the 
former fuit. 

Curia. They may be read becaufe the defendant flielters 
himfelf under the other’s title, and the title of the land is not in 
queftion, but the queftion is to whom the rent fhall be paid. 

2 . Chan, Cafes, ■* 50 . 8 . Mod. 181 . i. Vern. 53 . i 6 i. 254 . 308 . 366 . 413 , 

55 S- 603 * Cowp, 17 . 1594 . 

If the * defendant give the plaintiff’s anfwer in chancery in 
evidence, he may infift only to read fuch part as he will, for it is 
like examination of witnenes j but then the oth«ir fide may inftft 
to have the whole read after. 

have the whole of it read.-.>Chan. Caf. 134 . Cog'p. J 94 . 4 . Com, Dig 
(C. 3 .). Bull-N.P. 137 . Efpinafle Digeft, 752 , Gilb. L^£. 50 . 

NoTAt 


Cafe 5; 

Depofltions Ul 
one caufe, wher« 
they are evi¬ 
dence an an¬ 
other, or not. 

1, Salk. 278* 
281. 286. 

2. Salk. 555» 
691. 

Port. 177. 

1. Chan. CaA% 
73. I7S‘»38« 

2. Vern. 

t [ lo] 

The party a- 
gainft wh^ ea 
anfwer in chan¬ 
cery U produced 
in evidence, map 
« Evidence’* 
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T«b UARt or Not A, There was a vcrdi< 5 l for the plaintiff in this caufe after 
atrial from nine o’clock in the morning till nine the next day j 
BatJiVia. and the Judges fat up all night long. ‘ * 


Cafe 6. 

A return, to a 
Mtindamas to rt- 
ftore a common 
council man, 

“ that they were 
*» cliofen^/ii'Ty, 
“ andthathefoie 
the coming of 
“ the writ they 
** were chofen 
•‘and conti- 
nued f)r a 
“_yand at the 
»* endtif the year 
•‘ were duly a- 
•‘ moved' from 
•‘ their offices 
•‘ by the elec 
•* tion of o- 
thers,” is bad 
for its uncer¬ 
tainty ; for it 
ought to have 
(hewed ihe time 
they were clsfl- 
ed, foasit miglit 
have appeared 
they were not 
amoved be'ere 
iftrycrtr expired. 

S.C,Comb. 307 . 
ti.C. 3 ,Salk.i 30 . 
S. C. Hoit, 438. 
Port. 256. *75. 

I. Show. 238. 

*81. ^64. 

•[“] 
a. aallc. ^2^. 

^ 3 ^ 434 > 435 * 
Carth. 170. 

Mod, iS. 

|. Saik. 433. 

#36.- 

8. Moll. 309. 

5. Com. Dig. 
ff Matidamus” 

(D. 5.;. 

3. Bac. Abr. 

54 ** 543 - 


The King a^ahijl the City, of Cheller. 

HIS was a mandamus to reftore nine perfons to their places of 
common-councilmcn in Ckejier. 

I'hey return, that by charter granted to them in the twentieth 
year of Henry the Seventh^ amongft many other filings of 
which they take no notice, they are impowered to choofe forty 
common-councilmen yearly, and that ante adventum of this writ, 
thefe nine perfons were chofen common-councilmcn, and fo con <• 
tinued for a year; and that at the end of the year dehiii amoti 
fuere ab officio per eleStiSnem aliorum. 

Sir Thomas Pow'YS. This is no good return, becaufe it 
does not fet forth any certain time when thefe perfons were chofen 
•or removed; and in returns to mandamus 'there ought to be 
the greateft certainty, becaufe it is the ground of the judgment of' 
the Court, and are to conclude t!ie party, who has no opportunity 
to plead to them, and therefore they mufl be pofttive too, that if 
they be falfe, the party may have his aelion. Now to fav, that 
thefe nine perfons were ante iinmn annum integrum ante adventum 
brevis chofen and removed, is altogether uncertain; for it may be 
forty years ago, and yet the return be true ; and if we bring an 
action on this ietur/j, we cannot know whit -certain time they 
meant. 

Secondi-Y, Tljey fay, that the year being ended, debite ab 
officio amoti fucr. w.iich is not good (a) ; for it ought to be diredl 
and pofitive ; “ Non fait dehito modo a Itniffus^' is ah ill return of a 
mundinnwi i it ought to be non fuit adtniffus. H. brought a man-m 
da?nus to be leftoredtothe place of town-clerk of Heteford-y the 
mayor returned, nunquam fuit dehito modo admffius ; and held ill \ 
he ought to have returned non eji admiffius-, for if the return be 
falfc, the party grieved may have his action on the cafe. 

* Curia, 'I'he cafe of ajmtlon^ or putting out, differs from 
the matter of eleolion. There is a difference between debite 
amotus fuity and non fuit debite elef.lus\ for this cafe and all 
others of like nature admit that he was removed ; but in cafe of 
election the mandamus is to admit him, and therefore in the return 
it muft be ihewed non fuit ele£lus pcQtively, and mull not lay 
non fuit dehite cleUusy for that implies an eledtioii; but it was not 
according to the conllitution of the corporation, and therefore in 
fuch cafe the return ought to have (hewed how he was eledled. 
But in this cafe all are agreed that he was removed, and they (ay 
that it was duly done, and (hew the reafon of it. But the return 
ought to have lliewed what time they were cledtcd, 


Eyrb, 


(aj 1. Sid. 209. 
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Eyre, Juflice. They may alledge a cuftoin to choofe a com- 
• trjon-ccuncilman., and turn him out ad libitum^ and that is lFar~ 
ren's Cafe (a) •, for he Itas no freehold in his place, as an alderman 
has ; for a common-councilman is collateral to the corporation. 

Holt, Chief ’JuJilce. • The return is too fhort. But we will 
not reftore you on this writ: agree to take a declaration, and try 
it next T^'erm on the merits. 


Tut Kins 
agitinfi 

THE City or 
ChEhTi-K. 


And here you ought to have brought fevcral mandamus's ; for if'fevera! cow. 
nine perfpns cannot join in a mandamus as here; perhaps you w9«-»««i/we<» 
were chofen at nine fever al times. You cannot all join in one be removed,they 
. writ, for the elcdtion of one is not the election of another. This j®'" 

)t an innovation, to join nine men in one writ of mandamus : can be reftored • 
we grant a joint reftitution to them ? It is a feveral intereft. but each muft 
Tenants in common cannot join in one adfion, though they come have a feparate 
in by one feoffment [b '); the amotion of the one is not the amotion 
of the other; and it may be for feveral faults, one for forfeituie, g 
the others for other reafons. I think the writ ought to be 
jjuafhed Foil. 410. • 

Eyre, fuftke. And fo do I. *• *9?* 

’ J ’ 4. Bac. Abr, 

• 663. 5. Burr. *74*. 


(a) Salk. 430. Kingfton, Sira. '578, But fee Rex 

(/>) But fee I. Lev. loq. Ray. 70. Mayor of York, 5. Term Rep. 74.; 

(c) See the Cafe of Andover, 2. Salk, where U is faid, that after a return had 

433.; and Rex v. Mayor of Hull, been made to a rna^iJamu 1, it is toe late 

9. Mod. eio. accord ,; Rez v. Mayor of to make any objection to the writ itfelf. 


Green againft Moore. 

'T^HE cafe was thus;—The declaration was in Trinity Term\ 
the defendant imparls till Michaelmas Term ; in the vacation 
the plaintiff was outlawed j and theii in Michaelmas* Term the 
defendant pleads the outIawry*x« bar, but dpes not fay the out¬ 
lawry was puis darrein continuance j upon this the plaintiff de¬ 
murs. 

An executor may, after declaration and imparlance, confefs 
judgment and then plead this in bar, and need not fay puis darrein 
continuance,, as in Savil's Cafe (a). So here the plea of outlaw¬ 
ry after imparlance is good, without faying puis darrein conti¬ 
nuance,, for it appears to be fo here. So Mich. 3. Will, (jf Mary, 
Roll. 395. 

E contra. In the cafe of Surby v. Gile (b), an outlawry was 
pleaded after imparlance, but becaufe it was not faid puis darrein 
continuance, the plea was difallowed. So in the cafe of E%ver v. 
Moyle (c), it is no good plea to fay pojl darrein continuance fuch 
^ thing happened j but ought to be precife in the day, 

(j) Jones, ^99. (r) Yelv, 141, 

\l>) Trin.Terro, 3s.C«r,2. R0II.1118. 

Holt, 




Cafe 7. 

If the plaintiff 
heoutlawedaitet 
the defendant 

mparli, he may 
plead (he e«f. 
Uwry in difabi. 

litywitho^jlfayT 
ing putt darreim 
Centtnuancc. 

S. C. ,. Sail?. 
178, 

a- Vent. *82, 

Lut. 1514. 

1. Lutw. 39. 

N. Lutw. ij, 

2. Lutw. I5IX, 

1514- 

Conb.253.3j7. 
4* Bac. Abr, 

5. Term Rep^ 
224. 
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Creen Holt, Chief JuJiice. The plea is good enough, 

Eyre, 'fujlite. Since the record appear?, why flioujd it not he 
' pleaded ? 

But PER Curiam, Let it go over till the next Term, be- 
caufe it being a juft aAion, you may in'the mean time reverfe the 
outlawry, and then may plead puii darrein continuance^ 


Cafe'S 


The King agahijl Lammas. 


While Jaw pro- '|^OR 7 'HEY n.ovcd to quafti an inf!i<ftnient for felling low 
ceedinp were wines in a cJl.ir, without giving notice to THE excisemaYe 
tnin'*of a con- flatutc of 3. & 4. ^ Mars^ b?raufe it is rcturn- 

vUlioncn ape- ed in Engli;l\ and ought to be in Latin. 


though m HoL r, Chief fujiice. I cannot tell that; no writ of error lies 

ti/kf wai gosJ. on it; the remedy is by appeal. You may as well take this ex- 
I ception to an order for keeping a hadard-child ; though indeed all 
1+9* ** deer-ftcaling are in Latin. 

$. C, Comb. 3 z 6. Comb. sie. 


In an informa- NoRTHEY. Then the convldlion is not according to the in- 
ftatutrif isfuf ‘’”d the'datute, becaule they do not find that he is a 

tieie'nr'to’’fay the words of the flatiite are ; for if another 

that the defen- perfon diftil wines, a man m.iy llll them in a private cellar with- 
dant is convirt- out otFciuiiiig the ftaiutc. 

td ‘‘ of the ft'J ^ 

offtret, &c." * C URiA. I hey convict hxvno^ the offence aforefaidf which 

* 12 I mult be as lie was a common difltller, 

(I. C. Skin. 562. 


The King agcti/iji Wadfwoitli. 

ro^t* L'In* (^^^NSEIy moved to qualh an indidbnent againft a miller for 
diftmeMforr”- taking too great toll, bccaufc it was not faid jurat, nor oneraU 
tortun. ^t)r the jurors named. 

j. Vent. 370. The Court. It is againft the courfe of the court to qualh 
i.Sid 54. an indidtment againft a perfon for extortion or oppreflion j wc 
*• cannot do it. Demur to it. 

I. Will. 315, 

Stra. izf I. 1088. a. Burr. 1117, 3. Burr. 1468.1841. Andr. 130. 4. Com. Die. “Indidl- 

nienl’* (H.). 3. Bac. Abr. 745. 


Cafe 10. 


Walker againft Walker. 


moved in arreft of judgment, becaufe the aiflion 
will not he on « wa^tor money won at play on a wager, by a general indebi- 
to rreo- t-'Jtus oJj.'jr.pff which is not a good promife in law; for there is 

ver the mcriey from tlie luftr ; hut if the ft.'>kes be cicpofited, it Iw's by the •winntr the Jlakt^ 

—S C. Comb. 30;. b. C. , z. Mod. 69. 2 ^ 3 . 3 . C.H 11,3:3. Ante, 

2. Vent, 173. 3, Ltv. III'. 4. M«vJ. 409. 6. W'd- 128. i. Sjik. 72. iz,^. SJ.iix. 196. 

tomb. Y'' 2» Ah'"' bzo. F.ug. 302. 1 o^'p, 37. i. Ttini Rt-p. 616. 


no 
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no debt {a j, and the verdift being general, and entire damages 
•given, it cannot be goad. There are cafes on both fides ; and the 
point is now depending in a caufc in the exchequer chamber. 

E contra. Though it is, yet in the cafe of Eglefton v. Lewen 
(lik in Hilary Term^ in the thiriv third and thirty-fourth year of 
Charles the Second, in SiK FitAN'tis IV.mberton’s time, a 
judgment in this point was .ttHnncd. 

Holt, Chief jufiice. Itw.tsfo; but firice we came hither 
we have hctd the contrary, i.h.if it Joes not lie : it is merely a wager, 
and Jio indebitatus ajfumpfit lies for it; for to make that lie, there 
•muft be a work done, or f:)me meritorious action for which debt 
wSuld lie; but it does not for tliis wager, becaufe this is due in a 
Collateral refpecl: it is true, the cull: of a cjie alters the property 
if the money be ftaked down, becaufe it is then a gift on condition 
precedent, and an indebitatus (i[J}wipftt lies againit him that holds 
the wager, becaufe it is a proiniie in law to deliver it if vion(c). 
If a man fay to a furgeon, “ Cure fuch a man and I will pay you,” 
3 good ajfumpfit lies upon that, becaufe it is an original contiadt, 
and there is a labour done in the way of his profjllion fd). No 
indebitatus ujfitfupfit lies on a bill of exchange, and a judgment 
was ftayed on that point in riiy I-oru Hale’s time je), and the 
like in the exchequer (f) ; and it is not material, whether he 
againft whom the bill is drawn, has effcLts * m his hands when 
he accepted the bill, or not (g). It is not like a liberate to pay 
money on a tally; when the ofEccr has the money, the propriety 
of it is veiled out of the king, aiid is in the party [h). I am fure 
my Lord Chief Justice Poleexfen was of opinion, that 
that judgment in Eglefton v. Lewen (/) was not well affirmed. 

Letitftay; vve will fpeak with the fudges in the exchequer 
CHAMBER. After this verdidf, if it could be any ways made 
good, we would do it; but a verdict cannot make that good 
'which is bad in law {h). Though, on the lois of the wager, the 
defendant had promifed the next day to pay it, yet an afjumvfiit 
would not lie on it (/), becaufe it wants conlideration, it being 
but executory. 

Jdjournatur (w). 


WALKit 

agatnft 

Walclk 


C '4] 


(o) See Cowper, 38. 

{h) Lev. 118. 

(/) See Saudi) «. Trevilun, C<o. Car. 

to? »9J- 

(1/) I. Salk. 17. Bu». N, P. 2g,o. 
(«) I. Salk. 125. I, Moil. 285. 
(/) I*. Mod. 37, I. Vent. iji. 
U) Sie Kyd on Bills, 100. 


(S) Port a«. 

(i) I, Drttiv. ?S. pi. 12. 

(it) 5ec 5. E.ic. Abr. 

(/) 4.. Mod. 409 

(ffi) It is faid S.C. It. Mod. 35S. 
that in Michaelmas Term 10. IVtU |, 
judgment was given for the deleadant. 
SeealfoLutw. iZo. 


HJLARY 




HILARY TERM, 

The Sixth of William and Mary, 


I N 

* 

The King and Queen’s Bench. 

Sir John Holt, Knt. Chief JuJiice. 

Sir William Gregory, Knt, 

Sir Giles Eyres, Knt. 

Sir Samuel Eyres, Knt. 

Sir Edward Ward, Knt. Attorney Generai. 

Sir Thomas Trevor, Knt. Solicitor General, 

\ 



* The King a^ainft Crofby. 

C ROSBY was indicted fr'r High Treafan; and at a trial at 
bar Aaron Smith was ready to give evidence againft the 
prifoner, when he producedrfhe record of Sw//r/»'s convic¬ 
tion and judgment to ftand iiiTHE pillory,- and he had flood in it. 

The Counsel for the prifoner objeiSted, that this made him 
infamouSy and difabled him from being a witnefs. 

Ward, Attorney General. This does not take away his evi¬ 
dence : the caufe for which he was convidled was only giving 
inftru£lions to Stephen Colledge to be ufed by him at his trial ; 
but there was no publication of them, and it was not a caufe that 
deferved THE PILLORY. 

Holt, Chief JuJiice. The caufe is not materia! if the court 
had a jurifdiihon ; if he flood on the pillory, and fuffered an 
infamous punijhment^ the queftion is, whether he be a good witnefs. 

Trevor, Solicitor General. It is not the putting in the pil¬ 
lory, but the faft for which he was convided that tates away his 
evidence j as perjury^ and not a libel only, as here. 


•[■5] 

Cafe 11» 

^^rt, Wll». 
ttkcr a peifon 
convince! and 
r«t on the pillo* 
ry as the author 
of an infamout 
libel, IS thfrehy 
rendered an in¬ 
competent wit- 
nets. 

S. C.Skin. 578, 
S. C. a. Salk. 
6S9. 

S.C Holt, 75*,. 
S- C. 12. Mod. 

7a. 

Port. 75. 

1. Hate, 
OilbaL. £. 


Holt, 
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THsKitia Holt, Chief Juflice, It is the infamous punijhment, &nd ndt 

^gain/i fjjg 
^ XOS BY* 

A pardon ope* 
tares as a char¬ 
ter of njloratm, 

And removes the 
httfiabiliiy re- 
fuKlng from be¬ 
ing; fet on the 
pillory for an 
iwfamm effiHCt. 

Toft. 7j. 

3. Lev. 427. 

Kely. 37. 

Haym. 369. 

3. Peer. Wms. 

457 - 

im Hawk. P. C. 
eh. 33. r. 129, 
eh. 37. .f. 48. 
eh. 46. f- 19. 

1, Hale, 27S. 

Gilb. L.E. t4Z. 

Skin. 578. 


If one isconvlftedof perjury^ and Hands in the pilLory fof 
it, if he get a patent of pardon, it do^:s not reftore him to his 
I'lberam legem. Here has been a general pafdon J the pardon 
does not revive his old credit, but it gives * him a new one. 
If one attainted of treafon be pardoned, it makes him a good 
witnefs, though before the pardon he could not be fo ; but where 
a man lies under a civil difabilityj without any conviiftion, the 
king cannot pardon that; but where there is a conviilion for a 
criminal offence, the king can, though not to reftore him, but to 
give him credit for the future. This is the fame difability as is on 
a judgment in villenag^ or attainder, and it Is every day’s praftice 
to allow them to be witnefles after pardon ; the difability is as 
much a confequence on one as the other, and the general pardon 
difehargeth the offence. I will not give any opinion now as to the 
firft point. Whether he had been a good evidence without a 
pardon ? But I take it, that the general pardon makes hinragood 
one, and has taken off the difability ; for it not only takes away 
the crime, but the difability too(li). And by Eyre, JuJIlcej he 
was allowed to give evidence. 


But the jury acquitted Crofy, 

(a) It isfaid, In the cafe of Pendock 
u, Mackendcr, to be now Rttied, that it 
is the oimctbai creates the infamy and 
takes aw.y competency, and not the 
punijhment, 2. Wilf. 18. See alfo Davis 
Caittr, port. 7$. The party hinilelf 
may be examined as to the fail, Pud¬ 
dle's Cafe, Cafes in Crown Law, jd edit. 
349.; and perhaps the Court will ipfer 


the infamy of the crime from the nature 
of the puinlhn.rnt; for if a> witnefi, 
on being alkid ihs quellion, admit that 
he has ttood In the filkry, the Court ■ 
will not peimit him to become bail. Rers 
v. Edwards, 4. Term Rep. 440. 

{b) See the cafe of Cuddington it . 
Wilkins, Hob. 67. 82. ; Reilley'S 
Cale, Cafes in Ctown L.w, 2d edit. 362. 


Qafe 12. Walker againfi Slackoe. 

JftiiEcuRsi- ^HE NotE from the attorncy to the cursitor vra$ 
-roa, In making X thus: “ Inter A. in trefpafs, and five, naming them, de- 
fiut a tort/y fendants. [Note, E. one of the defendants is dead : makd 

ir/ef onajudg. • ^ .t-. r T l l ■ 

aienf againft “ out a wnt of error . I he curJitor omits to fay that he is 
five, omit to dead, and takes no notice of him, but makes it out in the name of 
ftate, in purfu- four only. 

Inee of the xete 

fi-oitiTH* AT- CarthEw. This is not \\k.t B'ackmore^s Cafe [b\ for this 
♦oRwxr, that jg error in judgment, which is not amendable) and there is no 
cafe comes up to this. 

ftot be amended.-r-S. C. Poll. 69. S. C. Comb. 31^4. S. C. Carth. 367. S, C. Knit, j;4. 
t, C. Ld. Ray. 71. t. Salk. 40. 52. 6. IVlod. 263. 310. Caith. 520. Skin, i 4 j. 253. 
Comb. 5. 2or. 


HoLTy 


(i) f, Co. 156. 
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Holt, Chief yujTii‘\ I will tell you one (<7). Li debt on a bonl Walter 
againft nn heir v/her-s he was bound, the cursitor made out a 
Wi'it, wherein he did not exprefs that the heir w.is bound, as S^ackos. 
perhaps thinking him bound witliout it ■, yet after verJiei: it was 
amended and put in ; which was an error in his jiidgmemt, and yet 
amendable, bccaufe he had the bond before inm. In this cafe 
before us the notes were as large to TH;, cursitor as need to be. 


Norti-IF.y. In the cafe of Po:ue/ v. Ih ar^en-No^c CoUcy ( 7 '), 
the writ was, “Prveciim-: y-w./ redJat twenty an cs//■ 
the avord “ * in” being omitted; and it was amendni,it oeing only 
the default of the cierk ; for he had writ it out of a [uper doli- 
feredtn him to make the writ, wherein this word “/'P’ was, which 
THE CURSITOR confcileJ upon oath, thou jIi this was an original: 
and our cafe is the fame with Blac/anoie’s Cnfe, foi the cursi¬ 
tor is to draw the writ, and the attorney is only to 
itate the fadt to him, and here was as full inilrudion to him as 
could be. 


* 


f 

L 



/1 another day, 

Holt, Chief fujliee. The defondnnt here is not parly to the 
(W^rit lof error ; for if the defendant die befurs: non e/f tmitum 
pleaded, you fhalJ goon (e'. 


(a) l orgerv. Sale:, I’ro. Cai. 147, 

{9) C.io. El’’^. 644. 

(ej Tills c.a'i was mnvcsl in 

Michaelinas Teun 7. anJ rlis 

writ of ciur v/as ({jatliecij tlii; (Joint 
being oropimoi', cli .t it wis i.- : irnen l- 
able, bexsule it vva, .1 wiit reverie a 
judg'iieiu, and the ftituies of .in,end- 
meiU extend only to amend wins wIikIi 
fjjppert judginent. S, C. I’ul. 69. 


Eut by 5. Go). 1. c. il “ al! wric: of 
“ eiroi wlifiein tlieie /iiid! bs anv 
* variance f oiij the oii^ina'i record, or 
“ oiher deleft,may and Ihall i'camcnd- 
“ CO and made rgrceabic to fuch lecord 
“ by tbo idpeftive courts where fuftj 
“ \vi 1! fli.ill be made rfiunistilc.” .Sf« 
Lady (-’ns litle, ‘ iia. 6V2, ; Swoid 
Ui.n.L Loriipany o. Dcmpfi'v, Sira, St;?,.; 
Vi'#M: ,ind Smith v. Rail kI, Cowp. 

.'Old lAbr. 91;. roj. 


Hcrbcit 


a V i! 


'// ivlorti 


.III. 


Cafe 13. 

P^ORMFiOON IN RFJi '.INJ3I R. 7'hL jdan tiffintities himfelf ina t>'OK Ml DO!f 
to maintain the adliuii, lor *h,,.t die n .;7 is dead ovithouti" rtm.nmitr, it 
ifluCs and f.iV M not, that ttnjitt in tail dead without ifjuc. is not enough to 

Lf.vin/i, Serjeant. 'i’]iis/i’/;/'ri7ij;*’ does not intitle the plaintiff] 


1, lieni -.iih- 

“ out IITtfe,'' 


to maintain his adiun ; for it is iK.'t enough to fay, that theijjue is but u muit U 
dead without iflue, but rJfo, ch,ic tlie tenuut in tuti is lo. f hat .iveiredthat'-ihe 
is the very title ot the deinandaut ; and it I'iiall never he intended “ toil 

that he died without ihue ; for the effate was a fee fin.pie at cum- without 

mon law ; and, now it is an cllate-tail, it is fitppofed it will ciiduie '*^*^’* 
for ever, and the plaintiff muff always fet forth as much as will 9 ^** 

entitle him to his adieu ; and the iiitendmcnt is flrong againft him 
Jiere, becaufe the lawfuppufes the eflate-tail will coniume for ever; H<!b. 282. 

• 1. Mod. 219, 

2. Mod. 94. Iffl. Mod. 140- 3C2. Dyer, 216. Booth, 155. 2. Bac. Abr. « 

c ^nd ’ ' 


VoLi V, 
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* C 

and if the tenant in tail be not dead without ifliie, the demandant can 
have no title, though his iflue be dead without ilTue, and therefore 
is not to be received (a). And let me admit what I will, if the 
plaintiff have no title he fhall never recover. Buchmer's Cafe^b) 
i^ in pCint. 

Hoi.t, Chh'fjujiice. It is aFORMEDON in remaindcr-yhtczxife 
it reinairjs over on the determination of the eftate-tail : an'd muft 
not you ihev/ that the tennjit in t il is dead without ifliic according 
to the limitation, for without that you can have no remainder ? 
r It is the very point of the action, and you muft Ibew that the firft 
* j donee is dead without ifl'uc ; and * it is not implied at all that 

becaufe the ijfue is dead without ifl'uc, that therefore the tenant in 
tail is; for he may have other Tons befides his cldell. Suppofe it 
tie a condition precedent that when is dead without iffue the 
femainder fli .11 be to B. in fee, it will not be fufficicnt to avet, 
that the fon ofy^. died without ilfue, but alfo that is dead with¬ 
out iffue : and this is in nature of a condition precedent before the 
remainder can come in pofl'cfllon. 

(<i) Fitz. N. B. 2}0. The Reg'ilter, Book 8. EJur. 3. pi. 19. 38, Edxo, 3. 

241. The Year Book 3. H’t'i. 4. pi. I. a. pi. 26. Hob. 5r, 282. 

BfO. Abr. “ Formedon,” pi. 21. (6) 8. Co. 86. 2. Brownl 

Kattal. £nC. 364. a.ii—See alfu Ye.r 1. Leon. 213. 


HeKSi'.RT 

unjl 

Morcam. 


Cafe 14. The King agahift Wood. 

Obtaining goods A JsJ" ijjdictmen’t fet forth, that V, having feventeen yards 

d^oad deceptive told him, that a young woman had 
disable at com- occafion for it to make her wedding-clothes j on which he fold it 
mon law, unlef, to her Under colour of that falfe pretence, 
it be of a fub/ie 

naturt, Montague moved to quafli it, 

S. c. 1. Seff. First, Becaufe no indictment lies for this matter, for there was 
Cafes, 277. no truft j and if there were any, an action lies for it la). 

1 * Salk. 1 c;o. '' ' 

379. 6. Mod. 42. 61. 105. 701 . 311. 2. Ltl. R*y. IC13. 7. Mod. 40. 2. Bac. Abr. 611. 
Eiiig. 112. Co.vp. 313. I. ni. Rep. 273. 1. Icrm Rep. 581. 3. Term Rep. 98. 

An. mdiflmcnt SecoNdlvj It is not averred, that the young woman did not 
omitting tS occafion for it. 

revera, is Per Curiam. Ldt It be quafheJ. 

(a) By 30. Gea. 1. c. *4. obtaining ftooili bf falfe fttta.Ui it art IndlAable 
offence. But fee i. H.iwl{. p. C. ch. ^i. 


Cafe 15. The King againjl Grove. 

jpER CURIAM. In an indictment for barratry the defendant 


Defendant in 

mu^ X mtt of the particulars, that he may knowhoW 

panicoia"!.^ ° intend to charge him, otherwife they will not proceed to 
1. Mild. z88. 


trial. 


6. Mod. 261. 311, i.Sid.aSi. 1. Hawk. P. C.ch. 81. f. 13. i. Bac. Abr. 281. i. Ld. Ray. 
450; 

Anonymous* 



Hilary Term, 6. William & Mary, In B. R. 

Anonymous. Cafe i6. 

toER CURIAM. *If a fpecial matter be pleaded which looks Where matter, 

^ like the colour o^-i, plea, but amounts to the general ijfue^ it is 

no caufe of demurrer ; as if in debt you plead a releafe-, though you ).a/,^e*'nify*be 

might have given it in evidence on nil debet^ yet it is no caule of fft.ciatlypUa 4 ti, 

detnurrer : fo in debt for rent, ifyou pleadf7//ry and expuljion^ it is 

iio caufe of demurrer, though it may be given in evidence on nil 

debet. 


Anonymous. Cafe 17. 

N * OTE, After demurrer joiiicd we cannot give leave to the denwrrw 
defendant to waive his demurrer and plead the general ifl'ue ; ^ 

and here the demurrer is entered on the roll. It is a record of waive"and plad 
court when it is brought into court, and put into the paper to the general if- 
be read as a record« fuc. 

i. Mod. 3?. 4*. Salk,.5ij, 


c 


EASTER 




eAster term, 

The Seventh of William the Third, 


I N 


The Kiev’s Bench. 

o 


Sir John Flolt, KnL Chief Jufice, 
Sir Williim Gregory, Knt, 

Sir Giles Eyre?, Knt. 




^_.»S'/r Samuel Eyre, Knt. 

Sir Edward Ward, Kit. Attorney GeneraL 
Sir Thomas Trevor, Knt. Solicitor General, 


* 


The King againjl Bethel. 


'[■9] 

Cafe 18. 


B ethel was conviacd at the Old Bailey for buying ^ pnfonjr in 
ot' broad money, and was fined a tlioufand pounds. Being Nswcat'k for 
arrerted at thcltiit of a piivate perfon fonie time before his '» cinnoi 
profecution for that offence, or before any knowledge of it, and f‘''‘'end(.Tin clif- 
two petfons being bail for him in the king’s bench, he moved for wiV/ 

a hal'cas corpus^ and w.ds brought up by the keeper of Newgate, aaicn witl-rut 

. It wa.s moved in behalf of liis bail, that he, being now in court, 
might, as he alfo dehred, furrender hi.rdelf in dilchaige of his bail, 
and be committed to 'ITIE PclAASrlALSE a. previous to Ins 

Curia. You cannot difeharge the king’s prlfoiiernvithout hended for^the 
leave of the Court j it was denied in Clayton i Cafe. We tni/Jemeanor. 
know very well the meaning of turning him over to the King’s S. C.Salk. 348. 
.Ben ex' Prison, s. c. Hor, 

145. 

S. C. 11. Mod. 741. S. C. I. Ld, Ray. 47. i. Salk. 149. x. Mod. 118. x8a. * lo 
i. Keb. 312. I. hid. 78, h'yle, 147. ' ^ * ** 


C 3 


filR 



*r »oii 
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A return to a Sir B. Showjr. Then wc hope we fhali be difcbarged on 

habeat torpus^ exceptions to the retyrn. 
that the priion. 

er was eoimtt. Joes not appear by the return that there was any commit- 
^”1' bethel \ it fays, he was committed virtute ordinis qui 

er, fifely to be which was, that being convicted and fined a thoufahd 

“ kept in cuf. pounds, remaneat in cujlodia gaola de Newgate quoufque^ iffc, 
*• tcdy by vir- Now it ought to have laid, that he was in execution before, and 
** toe of a cer- that'then he was charged for this fine, or that he was prcient in 
*» Ihewun of committed by the Court for the fine, as it ought to be 

“ fiflions a: where the commitment is by corpmiifioncrs o\' oyer and terminer, 
THE OiD And we are at liberty to take thefe exceptions on a return to a 

“ BAii.Ev,the habeas corpus, as well as on a writ of error (a). 

*« tenor of . . . 

“ which order * NoR'i HEY ad idem. The order is only the judgment of the 

is in the Court, which is,tliat hclhould be taken; yet there inuH. bo proccii. 
words fol- as th. re is ii capias pro Jine here. I he judgment is no 

“ tlirt commitment, r ut there ir.uft be a procefs ; fo that here does appear 

“ is known to' caufe of detention of bethel^ becaufe it does not appear he was 
have ex. in citftody before, or that being in court he was committed by them 
“ changed for this fine, 
bioad money 

for clipped, W.\RD, Attorney General^ contra. In returns by an officer, 
‘‘ therefoie It i« jf [here appear a fu.^hcient caufe of detainer, though not cf his 
“ n?e ” Coui 7 caption, yet it will be fufiicient (/») ; for the complaint is, that he 

“ that the faid piifoi; for a cauie that is not lawful ; and here the keeper 

“ A. n. pay returns, that heie is a judgment againfi Btthil and a fine, and 
“ joooi. foi a |i(- jj; i,j prilon fc.r tuat caufe, which is a fufneient fignification 
fine, and re- ^^^ufe, though it bc not cxprefsly faid quod cotmniititur. 

TRrroR, SeJicitor General. Though the return bc not fo 
“ til &c '• IS •'*’ might have been, yet it is good in fiibftance, for the 

infama’, 'xn^f- ordcr is a iulHcici,t jLidgmciit of a conuriittitur •, for the remaneat 
m.j<h as -1111 may as v.eil go to his putting in pnfoH as his coiiU.nuing there if 
wviKEAST does he was there befoie, and amouiits to a new commitment of hint 
not IPCW that fQj. (.i.ig -Ijnj f-je. 

he was eimiint. 

/.-'I. th.jii.ir;; 1,0VEL, Serjeant, This is only the certificate and return of 

yet as, upon the iraoler, and not the words of the iudf;ment of record; it is not 

there appeiis a travoi fitilc, bus mult bc taken for truth, which snivvers the intent 
gnoJ' ejufe of Oi the habeas corpiii, 

’'' Cov/P£R. It appears, that Bethel was cornmitted by fufficient 
Toil. 8}, autho.nty, by cominimfuieis of oyer and ierminer^ which is in court. 

—Then here afufrici-.mt cattle c»'coinmitmcni appears on convic¬ 
tion ai'.J fine of a thoufitid pounds, and this is no return of the 
ju'dgment ; v/hich if it bc fo as heie, it is erroneous; but they 
cannot take advantage of it ih.w ; here is only returned the caufe 
of detainer and comn iimcnf to prifon : In BuJheCs Caje there was 
no fufricient caufe of commitment. Returns need not be fo 

I. Hale, 


fine, and re 
“ m.itn in the 
eauJoINcw. 


O E 


un- 


March, 5*. 
Vdiif,ll. 1 ; 5. 
Comb. i»5. 
j. Mud. 11^, 
1S4. 

Fort. 27J. 
Saa. 915. 

£. rt.ni Rep. 


*584. z. Hale, 144. 


ii;;. 4. Co.n. D g. “ Habeas Corpus’’ (E. 2.). 3. Bac. Abr. 15. 


(a) Kiifliel's Cafe, V.:uph. 135. S. C. 1. Mod. 119. 184. S. C. z, Jones, 13. 
t*) I. ii d. I. Keb. >46. J05. 514. 


certain 
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certain as other things; it is fufficient if the words imply as much 
as will make the detainer lawful ; that is here by re?na»eatfVfhich 
could not be unlefs he had been in prifon before. ktkei, 

* Shower contra. It had been fufheient if he had returned '^ [ 21 J 
cemmiffus fu'it per emmij/ianers deoyer et terminer : but if he return 
the order, and that appears not to be fufficient or not good, the 
prifoner ftiall be difeharged; for the judgment is not a comihit- 
meut, and, for aught appears, a ftranger might have taken hhn up 
and carried him to Nt wo ate. I agree, that this return does not 
require fo much certainty as returns tozmandemusj yet a fufficient 
commitment and caufe of it muft appear. 

• Holt, Chief JuJiUe. This is a cafe of confequcnce, and the r. Sid. 144, 

return ofit is/)r/><fp the firft precedent. The commit- Keb. 50S, 

ment ought to be to the (heriff, or generally quoufque he paid the 

fine. It is true, jufticesof the peace commit felons to the keeper • * • • * 5 * 

of the prifon ; but where the Court commits, it is to the fhcriffi, 

who is their officer, to whom the Court muft award a capias.^ and • 

not to the keeper. It is true, a habeas corpus lies to any perfon as 

Well as the gaoler, but then here he ought to return fpecially, that 

he was committed to the flieriff for the fine, and is now in the gaol 

of Ni-WGate under his cuftody. 

'Yh^nz?>X.o the remanent: Suppofehe was wrongfully in cuftody 
before, no one but the proper officer can take him. If a judgment 
be given againft a man, any of the courts of IVeJiminJier^Hali may 
fend a tl^ftaft'to take him in view of the court, but they could not 
do fb if they heard that he was at Charing-Crojs. 

Then you cannot flop a lawful detainer on a wrongful commit¬ 
ment, and you muft fatisfy us by the return that he was lawfully in 
cuftody. There ought not only a good caufc to appear, but aJlo a 
good commitment, both as to the lyanner and I'ubftance of it; 
for the writ requires caufam captioms et detentionisy and here is 
only the caufe of detention and not of the caption j and where 
the liberty of the fubjedt is concerned, we muft be certified of the 
caufes. 

^djournatur^ 

* 

At another d^y, 

Holt, Chieffudice, It does not appear to us that Bethel was Bac. Abr. 
in execution ; fbr a commitment to the gaoler is not any com- 380. 
mitment in execution ; but it muft be to the fheriff, for the 
gaoler is but an under-officer : and it makes no difference that 
this commitment was in court; for the commitment there is in 
lieu of procels. We in this court f cannot commit to the gaoler, # r 22 1 

but to the Iheriff; for though wc have a marfhal, and a prifon of f 

our own, yet we may commit to the fheriff \ ?md v^e have often * • 

committed to THE Gate-House, and the fheri^s of London^ ' ^ * 
huve oftcji taken avvav a prifoner from this bar’for a fine. It is 

C 4- true, 
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' ^heKikb 

Mgainjl 

hkIHtL, 


ComS. TV 214- 

■?25. 3,vS. 

Stiles, j?i. 323. 
1. Rijli, 3C9. 

I.Sill. 78 . 143 . 

1. Salk. 3 

r.j.- 1. s.-iik. 

349 - 353 . 354 - 
(.'aitli. 278. 
282. 303. 

2. Saund, 149. 


true, the gaoler muft take notice of a commitment to him, but li 
is no otherwife good than as he is a lervnnt to the flieriff. His 
ftiort notes arc not a good rcturji to a hnt-ens corpus. All the 
men condemned at the Old Bailey arc hanged by this Ihort 
note, “ SufprnJ. per coll, (n) and yet that would never be a good 
return to a writ of error ; but here is the matter ; the oftendet 
knowingly gets a habeas corpus to the gaoler, who haRily makes 
a return to it, and fo the Iheriif {hall be made liable to thefervant’s 
fault or negligence. 


CowPER. There is a Rronger cafe than this ('/-), vthcrc the 
Court vras moved for a habeas corpus foi' one that was taken in 
e.kccution hy tho hicriiF, an ^ \va> aftcr a ards let at 1 iborty,and after 
that wa*^ retaken on the fame fx ’ciuion by the fiicriff; and the 
Court toM tlicm thev \veic in the wroiiy; wa^, for they ought to 
bring aadha (fcrel:;. 

Holt, Chu f'J.tJJlcc, Wjin^ a ir.'u c' mes in by habeas corpus^ 
by the f.-vour c'f tlio Cnurl IiC may 'i>c b.'.’Icd to appear de die in 
diem till the caL a. date.';uned, and t!ici' he mav be remanded to 


the fame priftai; .ind .'bit nib d in R dj h s Coje I'e}^ 

who mariied a city fTphan. By the i'ltiiion of rioht (dj 
we are to bail or Jil'crh,tra;c a prifoncr in three i/ays j but wlien 
wc b.'.Il nd rriatKl Jiim, it is no cfcapc; fo 'the 

entry is “• reauttitu) ai:d that 1 ? a coinmitment grounded on tho 
old one. 


Lovel. Tlterc is notbityg judiai dly before the Court till the 
return be filed, and then the entiy is , emmittnur mcrcfchalloy and 
within three d.' /*'' enluinp they may remand ; and then the entry 
is re?nitt '.turP" 01 they may bail liim {c). 




[233 


Molt, Ch'.eJ "Jujllct, No doubt ol that, alter the return filed, 
but he may be reniitt-'d and brought up by rule of euint, and ia 
the mean time he is in the ..uRody oithegaokr; and when we 
give jui’gment on the return, it has lelalion to the firfl d.iy. 


The couit of -V. iinotlier clay the (jueRicn was, \Miethcr pcnduig the debate 
kings bench ..hfj.jj- the return to the habeas turpui-y which was .filed, the party 



I. Sid. 7S. 143. 

■i.JCcb. 146. 305. 514. 1. Salk. 34S. I. Vent. 330. 346. 3. Bac. Abr. 15. 


(a) SeeSmunfoid I’. C. 182. 4. Bl, 

Com. 396. 2. Hawk. P, C. cl.. 4S. 

f. 7. 

(/') Stiles, 147. 

(e) I. Mod. 79. I. Vent, 178. 
s. Lev. 3a. 


(1/) 3. Car. i.c. f. 

(0 Zath. Ctofton’s Cafe, i, Sid. 


Upoa 


(/) Sliles.iS. 
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“upon this the Court thought fit to deliver their opir.ion. If t’i« return to 

a tfjifai forfini 

« Eyre, 'JtiJIice. 1 uf) a'ji.ee that the return is not fufficient, be iniufficient, 
but I think there is enou':^ii returned for us to remand him. The court of 
judgment is that lie fhall be fined a ihoufand pounds, which is bound 

returned; therefore Ido not Jcno'.y theconfequenceof tliis bailing, io ba'i a pri- 
I ground my opinion oil Shielu’s'C(ifr[(i) : The defendants weic foner, if enough' 
fined and impnibned quoujque before the council of the marches of appear to ftew 
IValcSf on information of unlawful praiiHcc and combination in caufe of 
marrying a fervant-maid to PoivelU a gentleman's fou; and upon the 
return the^rifoners were remanded, becaufe it appeared that tiieir Rtx v. 
fines were not paid, without any other refpect had to the matters 
bf the return ; and if we let him at hu ge the king may lofe hi:, fine. 

'rins feems to be a cafe pruncv nnj't e[j.'jnh^ and it might cncufrae;e 
others guilty cf the fame fault, 'f'hen it might lid all the g.udj in 
Endand^ if the gaoler’s return fhcidd be taken fo ftriefiy ; there¬ 
fore 1 think he muft be remanded. 

Holt, Chtcf^jrjl'ue. 'i’h.it this return con* >'ns f.n,. tiling prx* 14. Cam. 3. 
fo regular is plain ; but hr-wevei i^ ri;.\j'.e.r:, th..- ;e vv r. c..,i.nutted 


I 


X 11 .. 1 


r.v t.ii-:es 


.7i». 7 . 


9. l-ytll. 3, 


by a court that had juiildibtu.ii oi the mat' 
notice of the gaoler as (..nc who has the u .fual cuflo.'y of the •)!, 
and therefore it is criminal in hi.n to iufi’er a olo’dirv ehaj'.; 
fo julli'ftes of the peace commit prihaii-js to tlie giolrr’s eub-.i.iy-, * 72 * 

and yet at the fclfions of o\icy and ti) nihicrxnv Court takes m tice 
of him as a fervant to tlie lijerifi'; and tlie ciif.. ;y of t le laui.' is "V,^’ 
the cuftody of tlie fheiifi’. but now the queiiio:i ir, \\ hctliu’ i.siiow. 117. 
we fhall avoid the comniitmcnt upon a L,il;'in ■ ; or whether 

you are not put to your m it cf tricr And ii u y ( d ink v/e ean- 
not avoid it on a habeas LOipi'^. h;;; v.vyi.l '• tor :.ud’ is an 
improper woid; it lliovdd ha'.elv’cn ‘ww-, , w.d/.n | nt unl.'(.d 

they could not make him i\inai>' nw.c ui,ii,js mete ii.'.d been a 
commitincnt. ^ Idefules, fince it ..pocars li. u- tint Le was 

ffiiiteJ ior the fine, I iliink he min': be Teni.itiiiLe. 

• 

Per Cup.IAM. Let ihm be lenianded, 

t %i ) tvl >1 '.llj 


4 J 


Mcmcmambnio. 

T he latter er.d <.f ibis Term (Led h :;t klrr..; , j,'.ci. 

the Judges 111 tlic Comt of Kio' s i.'enc!j; a n.' {bn ci a quick Sir Giy tyn, 
apprehenllon .md a gf od diliinouilinng 1 cad, bui i .011 icmail.ablc ’b; i.rr.uK,- 
for his experience m natters r..Jat;'.'', to tii-- juiuic.^ ft peace at 
their fellions, Ac. he liaviiig piimlifeii tiic jiail ot his time 
the country. 

The Trim fidlcwinr CiR 'I'FfeiMAS ReiT-tr,'!Y, Kn’iclt, one* 
of the Jufiiccs in tne Cc.n’ii.en i leas, was aJianced to the Court 
of King’s ijench in his r^om. 

IVJcmoranij’u'jn. 


C.'ife 19. 

’|.E rf.ilh ci 


tioj 1 f .'-'ll Yi*- 
fj ,i K.UCy, 
1‘ojI. fj. 



Eaftcr Term, 7. Will. 3, In R R, 
Memorandum, 

Epward Ward*, the King's Attorney’ 
T**vo* ’and General, was Called to be a Serjeant at Law, and was aftcr-t 
Hawles wards made Lord Chief Baron of the Exchequer. 

fito/Gtnirai. Thomas Trevor, the King’s Solicitor GcncraJ| 

I Ld Ray 4C Attorney General in his place. 

And in the Vacation following John Hawles, of Lincoln*x 
/««,Efq. was made the King’s Solicitor General, and W4slcnighte4 
the king foon after his return from Flanders^ ^ 


trinity 



TRIN.ITY TERM, 

The Spveuth of William theThirclj, 

I a 

The 3ench. 


Sir John Holt, Knf. Chief 

Sir William Gregory, Knt^ 
Sir Samuel Eyres, Knt, 

Sir Thomas Rokeby, Knt, 



Sir Thomas Trevor, Knt, Attorney General, 
John Hawles, Ef<^. Solicitor General, 


* Ward againft Evans. 

Hilary Term, 7 . Will. 3 . Roll 718 . 


♦[25] 

Cafe .21, 


R eplevin. THc defendant makes conufance as bailiff to if a grant bt 
C. H. and E, y. and fets forth, that Sir Robert Carr^ in 
1638, was feifed of the locus in q\io^ i 3 c, in fee, and did by hunXetT^ound* 
indenture grant and demife to C, H. and Ji. J. and three others to fivt ferfemt, 
(now dead} an annuity of one hundred pounds a-year, to be equally to be tqmlii 
divided between them, videlicet^ twenty pounds to each, habendum divUtdhuvit^ 
the faid hundred pounds to them and their alfigns for their lives, vidthttt, 
videlicet, twenty pounds to each of them refpedively, and to be h"/»- 

iffuhfg'out of the locus in quo, &c. And that he did farther grant, sin bum «!.f 
that if any one of the five died, the annuity of twenty poujids payable twenty 

to fuch fliould be paid equally to the other four; and fo if two died j po""'*® ‘o 'fwm 
and if three died, that the two furvivors fhould have fifty pounds Ihelr^l'wes* 
each, but that there fhould be no furvivor of either of their parts. videiieei,tvientf 
And further, that if any part of this were arrear, that they might «o each of them 
diftrain ; viriutecujus the five were feifed of the annuity of twenty reQ’s^l'vely.and 
pounds each, and being fo feifed three of them died, and that their oTany of them 

the fhaie of the party fo dying fhall be paid equally to the others, but that there fhall be no furvivor 
ot either of their parts } ^dere. Whether the grantees, in fuch cafe, are jemtcnaKis or itn,tni$ in 
common f and, Whether In rtfUvin, on a diftrtfi for arrears of fuch annuity, ihc-y may avow jointly, 
or mult make fevcral avbwries ?—S. C. Comb. 329. S. C.^ Carth. 340. S. C. i. Salk. 39(, 
f>. C* 12. Mod. 22y. S. C. Holt, 3hS. S. C. 1. I.d. Ray. 421. 1. Sid, 137. a. Salk. 4 ’Z 3 . 

Polt. 71, Comb. 319. 347. Cowp. 660, 


parts 



Wy<Rt* 

mgatn/i 

£vams. 


^ [ 26 j 

*. Salk. 4:3. 
1. Lev. io^. 


Cariii. 340 . 

44 ‘* 


T. S.lk. II6. 
•>(} 0 , 391 , 391 
Veil. 29 . 


!i S.ilk.794, '■ 


f. Med. 157 . 
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parts furvivc'J to the two living,and that the annuity was in arrea? 
for feveral years', the arrears before the death and fince amounting 
in the whole to two thoufand rwo hundred pounds ; and for forty 
pounds the defendant makes conufance. To this the plaintiff 
pleads in bar. On which illiic is joined, Which is foufid for the 
avowant. 

Pemberton, Serjearf, now nioved In arreft of judgment, 
that this is no good fonufincc, becaufe the defeirdants are tenants 
hi common of this annuity ; and therefore v)nc Conufince«cannof be 
made fur both, but it oi.gh.t to, bcfeveral for each of them. The only 
* i^:, Wiu-t'Kr a jc'int coii”l'.i'ice can Sc made for tenants' 

in co'ii’uon 'i'heichas been a di'Irc '' '' taken between avotv- 
rle', wliicli though it ought to he fevciv.', )i.: a connfance in the 
fame cafe ought to be joint; b'lf 1 lhail Like no notice of that. 'Phis 
is a gift in common to the live, to b i eqicdly divided between 
tfiem, vlzo. twenty pounds to c.ach, horenhnn to them and their 
aliigns reipcclivel), -jk:,. t\;entv pounds to each for their lives ; 
fo that here is a feveral .inrniity to ..ach of them ; and w'hen all but 
two arc dead, then fthy pounds fliall he to each of them ; fo that 
tliegfantoi mtend.d a feveral amniiiv to th- rn, and not a joint one, 
and that the diHiefi flibuiJ be by them rf'lpstMiivcly. And they fay 
in the conufance*, that they wc.e fiirtJ of the anriuity feiferally, 
vet now they would ho. jo-.it cram % of it, and '.ot Icmuiii in convnon^ 
ascu the face of the deed theyappear to be by the ir ov/n ihewing^ 
and are fo ccnicluJcd to be by thci. own conuf ;icc. It i.s objected, 
that this is no int.re than what the 1 uv would import fre.m the 
words of the deed ; that the hundred p-umds is j( imly granted, 
and th.it it woidd turvive without anv appo.ntinentof the grantor. 

I will m't Jxly on I’le wcu'c’s “ equally to be divided,” w’hich, 
without more, would not iiavc made a f"vera] grant ; but in the 
expofition of doeds it is not unufual to conluler the hahendum^ and 
the other clanfes after the grant, to explain the general intent of, 
the whole deed, in his Comme’it or> Liiihton (<■/), fays, 

that the will alter it ; and in Djer (A), Fitzherbett (c), 

Hoba> i ( r/.h and C) o'er ( e), ihc whole deed is I) be taken together 
to explain the general Wvirds of the prenufes. Nowhere he grants 
a hundred pounds to be “ eqilally divided but he docs not reft 
there, but Lint each lhail have tvventy pound,'-', which muff: fignify 
fometjiing, and n.uil tn.t be rejccled ; and fo it Is called a feveral 
annuity throughoui ibe deed, ancl not a joint one •, and that three 
ate dead, and the I'jrrivors Ih.'1 have fbty pounds eac h for their 
live«, but that that lhail notfmvivc. And though it Ihould be fo, 
yet if the grant were good to the refl c f rhe- tena.ms iti common, the 
conufance is bad, becaufc it is as well for the twenty pounds 
before their deaths as for W'hat has been arre.rr iince, when they 
have Ihewed that they were fcvcrally fetfeJ of the twenty po’jnds 
for their lives, ifut they objc-ill, that the words “ equally to be 


(a) Lit. 7’3; 

(A) n ., 3“’! • 

(t) Ki.z. Abi. ‘‘Cbnrge,'’pi. 9. 


(1/) Hob, 171, 

(,{) Cio. Lliz. 25. 


“ divided” 
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4f‘ divided” do not make a tenancy in common In a deed as it will In ^ 
. will {^a). But I do not reft on that only, for the deed goes further, 
and gives twenty pounefs to each of them. * Then tiicy fay, that 
though the conufance is not good for the whole, yet it is for part, 
and that if any one of the plaintiffs have title for any part, he fhall 
have a return. Butif this conufance be not good for any part, it is 
void for the whole ; for they are tenants in common from the be- 
gltming. Knight's Cafe {^b) is relied on by them, which was one 
refervation and not fcvcral, which cafe I agree; but it is not like 
ours, for the refervation was entire when the rent was once 
referved, and what followed was only to ftiew the rates of the 
lands: but here the grant is of a hundred pounds equally to be di- 
vidfcd, viz. twenty pounds to each ; and fq is the habe7idum, which 
was not in Knight's Cafcy which was a demifj: of divers houfes in 
London for years, rendering the yearly rent of five pounds ten 
fhillings and eleven pence, viz. for one houfe three pounds eleven 
(hillings, for another houfe twenty fhillings. Now the refervation 
was complete eo infianti. Hill's Cafe{c) h.as been cited too. Hill 
was feifed of a clofe called Broom-Acre^ and of two other clofcs in 
fee ; he and his wife Agatha^ and Robert their fon, let Breom- 
Acre^ and thefaid two clofcs, to Hutchin.^ for ninety years, if he 
fo long live, “ reddendo annuathn io the aforefaid HilldnA his wife 
“ for Broom- Acre three fliillings and four pence, i ?/unaclattfura 

15. et pro altera 205. ad quatuor anni ter mines., and a re-entry for 
♦‘non-payment:” /////and his wife died; their fon fold the reverfion 
of Broom-Acre, rendering rent to Si7iith : the rent of Broom-Acre 
is behind :* Smith enters and leafes it to Reynolds, who being ejected 
brings ejectment j and judgment was given for him, for that they 
arc fevcral refervations and feveral conditions, and the rent is 
originally feveral. There is no doubt when two clofcs are 
demifed, two feveral rents may be referved; fo is IVinter's Cafe (/). 
The cafe of Furfe v, IVeeks {e) has been cited too, whicii is only 
for the words “ equally to be divided Co, -no doubt, tena7its in 
common may join in avowry lox du7nage fcajant', and fo in tref- 
pafs. 

Holt, Chief fnjlicc^ Suppofe the words had been “ equally 
" IP be divided, viz. twenty pounds to one, &c. ” and there had 
hoexTmr-c^habenduen, would they not Inive been tenayits in comfuon t 
Certainly they would. Then where is the difference I Here the 
hundred pounds annuity is granted to five equally, &c.” The 
habendum is one twenty pounds to one, and foon ; and there is to 
be a furvivor, but that is by a new grant; and there is to be no 
furvivor between the laft two. As to the cafe of Stukely v. Buu 
ler (f)i where Hobart puts a difference where the rents are re- 
ferved feverally at the firft, and where they are entire at the firft, it 


^ C 27 ] 

Ward 

aga'nt/l 

Kvam}. 


Moore, 199, 
200, 201, 20 *. 
3. Leon. 1*4, 
125.1 26, izy , 
i. And. 173, 

> 74 -» » 7 S» 


r. Lev. 109, 
Ray. So. 

I. Sid. j 57. 
I. FCeb. 
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(<i) See Den v. Galkin, Cowp. 660. (</) Dyer, 308, 309. 

(i) 5. Co. 54. («) 2. Roll. Abr. 90, pi. 5. 

4. Leon. 1S7. (/) Hob. 171,17*. 
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It hot yet determined; ifiy Hobart only * recites hfil 
own opinion there; Look at the fame cafe m Moore [a) j the 
Court was divided there as to the word « videlicet Leflbi* 
grants “ all trees, vimods, underwoods, grovving in the manor of^ 
“ &Ck videlicet^ within the grounds cdled J. id. and 6’.” If the 
videlicet were void or not ? Was the queftion. 

Carthew ad idem. Xhe intent of the grantor was, that 
there fhould be feveral rents to the five grantees, and the Court 
will expound it accordingly. The intent appears bv the gi ant in 
the premifes, ^e habendum^ and theclaufe of diftrefs ; Tn all which 
the words “ feverally and refpeeSlively” are always ufed, which 
makes it the fame as if they were applied to each perfon and g^nt 
diftinftly; and this is proved by the pleading of fuch words in 
*'cafes, of which I will cite two or three. In the cafe of 
168.™ Coryton v. Lithely (i), Coryton%r\d Hartly]ciined in adlon againft 

*. Rol. Abr. Lithely for grinding at their mills; the declaration was demurred 
j6i. to, becaufe it appeared their interefts were feveral; and by the 

f" ^*8 Court, though their interefts be feveral, yet the not grinding at 

any of their joint mills is an entire damage to both of them. And 
if thefe words fhall be taken fo in pleading, to divide that which 
otherwife would be joint, much more they fhall in grants; and it 
the grantor had intended this for a joint grant, the fubfequent 
claufeof giving it by furvivor would be ufelefs and void ; and if it 
be an entire and joint grant, then it muft furvive in the cafe of the 
laft two, notwithftanding the claufe that it fhall not j which is 
contrary to his exprefs meaning and inteiir. There are. fome cafes 
that come up to this (c). The cafe of Bere v. TVoodley (^d) is a 
ftrong cafe for us; but they all over-rule this : for in thole cafes, 
either in the premifes, in the habendum, or in the diftrefs, there is 
fome word abfolutely joint; but here throughout the deed the words 
are feveral. As to Knight's Cafe, which was objedled, there the 
land was firft charged with an entire rent, and then the “ vios** 
Comes too late ; but if the words had been feveral at the firft, the 
refervation had been fo too ; and fo it little differs from Winter’s 
' Cafe (e), and will not affeft ours, which does not come under a 

videlicet j and the cafe of Furfe v. Weeks is not to the purpofe. 

Darnell contra. This is a joinUtenancy on the whole deed. 
They have not anfwcrcd the material part of the cafes citeCt^y "os* 
In the cafe of Furfe v. Weeks the difference * appears to be taken 
by the Court, and there diftinft payments were appointed as here j 
^ J. and that was a ftronger cafe, for it was on a will, and this is on a 

L ^9 J deed. The grant is joint of one rent of a hundred pounds a-year, 
and the claufe of diftrefs is, that if the hundred pounds be behind, 
and not if the feveral rents of twenty pounds is arrear j fo that 
this is alfo joint, which fhews his intent. 

(rt) Moore, g8o. gers, Cro. Eliz. 540. Ards v. Watkin, 

(A) 2. SAund. 115—^See alfo the Cro. Eliz. 637. 651. Winters Calc, 
Year-B.K)!; it. Uet, 6. pi. ii. and Dyer, 308.—Sec alio 17. Allize, pi. 10. 

R. iftal's Entries, 0j2. b, and625. a. /'dj Jones, aoz. S. C. Cro. Car. 

' (f) Whorwood v. Shaw, Yelv. 23,24. 154. 

S, C, Moor, 667. Owen, *27. r.Brown, (<) Pyer, 308. 

%i, Cro. Eliz. 729. TanHeld v. Eo> 

HoLTr 


WAia 

mfain/t 

Evam*, 
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tioLT, Chief yufice, I do not know why a videlicet (hall not 
make a reparation, as well as an habendum ; and this is alfo fepa- , 

rate in the habendum^ tor it is to each of them and their “ affigns 

refpe<^ively, for the lives of them and cither of them refpec- Hob. 17*. »7<. 
“ tively.” If you conftrue it to be a feveral grant, all the parts 
of the deed are fatisfied, but not if it be taken joint; for then a saund. lig, 
payment to one would be a payment to all, when the deed limits 169. z86. 
twenty pounds to each of them. And how can it be conilrued *• Saund. »9o* 
according to the intent, when each of them would not have a 
remedy foahis twenty pounds without partition ? Then the diftreft 
is alfo feveral. The whole annuity is a hundred pounds in grofs, 

Aut it is diftributed into twenty pounds to each ; and as to the fur- 
vivor on the death of the three firft, that amounts to a new grant, 
and it (hall not furvive as to the two laft : now if it be a feveral 
rent, the arrears fliall not furvive, but go to'their executors; the 
words of the deed cannot be fatisfied unlefs it be made a feveral 
grant. “ Equally to be divided” do not make it feveral, but all Ante, a6; 
the claufes are feveral of themfelves. You mufi: agree, that if it *• 
had been faid, “ habendum twenty pounds to one,and fo to the reft,” 
that had been feveral; and that is the fame in cftcct, though it fays, 

“ habendum the hundred pounds to them to be equally divided, 

“ viz. twenty pounds to one,” which is the fame as if it had been 
the fifth part to one, and fo to the reft; in whiclf cafe, one could 
not have avowed for twenty pounds, as here he muft, but for the 
fifth part.—Let me have a copy of the deed, for it is fet forth 
in hac verba\ for if on oyer of the deed you have avowed other- 
wife than* you ought, they may take advantage of it, though after 
verdidt, as they may of any thing that makes the avowry abateablej 
for we muft judge on the whole record. 

Adjournatur (a). 

(a) It U faid, S. C. Hoit, 368. thatin Carthtiu fays, that no judgment was 
Hi). 10 . IVtU.y judgment was given givens that afterwards the grantees 
• (or ibe Jefeiidant by the v/hole Coart, So took new dlflrcfles feveraliy, and, upon 
in S.C. I. Ld. Ray. 423. S.C. i.Salk. new replevins biou. lit, made feveral 
391. S. C. iz. Mod. 228. But by avowries as for feveral lents; and then 
Comierbnub the judgment was arrclled^ the panics agreed, and notl.ing faither 
and the defendant ordered to replead and was done. S. C. Carch. 34a. 
avow d* novo, S. C, Comb. 330; and 


The King a^ainjl Hornby; 

OR, 

The Bankers Case. 


Cafe az. 


A PETITION to the treafurer and barons of the exchequer The revenue of 
was exhibited by 'JofephHornby in Hilary Term the firft year ezeisa 
of IFHliam and Mary for the allowance of letters patents granted j^'j^^t**^****^’ 

Charlu tb€ Seetnd, his heirs and fuccefibrs, in lieu of wsids, liveries, purveyances, &c. w.is a gift to 
him in fet, and being, like other inheritances, ttiienabitf a caavt made by him of fo much 
a-year out of the faid hereditary revenue of excife, for the payment of tlie inrereft of ruclt fums of 
cnon'ey as he had borrowed from individual fuhjedls, was gootl 4nd valid in law, and bound the iting’i 
fucce^ors and to jiroLuie the payment of fiich annuity, the jjatentees may/ir/r/ion the barons of ex* 
clieqiier.—S. C. Comb. 270. S C. Garth. 388. S. C, 1, Frecro. 331. S. C. Skin. 6pi, 
B. C. zi. State Trials, 137. 4. Bac. Abr. zo 6 . 
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Ca&e. 


Thr Kivo by Kin^ Charles the ^ for piyment of an annuity out of 

OP exciL', See. Tnt A ; TORGeneral d^jiimrs generally, 
•rME BAKKns gave judgment tor t!ie petitioner Hornby. 

7'he Attorney (jeneral tiiere ipon brought a writ of 
error, wlncn was argued in the cxehctjucr chamber, where thq 
judgment was reverfed. 

Rccoid. Petition, et Mor.ic. fnpcrindc ct Judicium, ct 

Brevis dc ['irror. 

r 

Tfrmino San^i HiUani Jnnn i. Guliciimi et Afariie^ Regis et 

Regin,t'. 

Bond. ]\yTEMORANDUAI, quod Josephus Hori/by 
Mid. r/r Lo;jd. gen, v nit coram baronil'us Je fcaccaria 

vicrftmo prime die 0,.!cL,-. bar iermhio in propria perfona fna et eichi- 
huitcurice idequ-j ’;.:i lit 'i as paK'-ii(s dom. Caroli Secundi 
rygjs Anc. LIVE, r;c. fuh ?,iugno Jig i!o cot:fe6t. v^ren.dat. 

tricejmo d'c Aprilis a:vio regn: ,hd}. dom. Carom nuper regis 
AtiGLlIF.vietJ’riiotisno t: !. Jo.ir.rKo i Jornjjy, htsred. et ajji^nat^ 
jnis confefl. d: n"n-’rdi n. !d:::,/vcj',imma tnille trecent, quinqiiagint^ 
et dnar li'-w Jept. ;: : if-.l'eL ct deccm dena-. rnuuatimJolvend, re~ 
Apierd, I’ Jlc y.j\MGi,TeE “• triten” per praed. JosePhitm 
IIoRNhY i iprrpctinnndcredhtlbus reventionA 

bus pnf.cAi rf hunent. ct foirticnibus rejervat.jur-. 


(ten. crejc 


"ovtn.ei:. ei; 


[ 3 ^ 3 


o i '"d'-y dom. reel Carolo Secundo 

hmred. et j'uccejJirilus fiis de pro ox five ratiom dbi'ti extifee An- 
tiLlCE “ duty of exciie” fuper potum Uipulat. et illupulat. et 
alios Hquorcs iufra regn. AKCLirE r/oW allin et vil, Ber- 
WICI T WE I) AIM Z'lrfrtr a.’^^its pc.rliamenti fa<d. anno regni 

ejuf'em nt'pcr rc'cis bi'.erT.oj duodecimo intitiil. « An 

« pa fer taking away tae Cemt of Wards and Liveries and 
“ Tenuie-s in cajite, an^l by Knigiits Ser» ice and Purveyance, 
‘‘ and for fctulmg a Re\ enue up n His Majcliy in Lieu thereof ’*• 
f/iit. et concijl. J'jivend quarteruithnvix. ad jV/ium Aununciationls 
BEAT/E iV/ARIA^ VlRGlNIS N-liwtatis SavCTI JoHAHNIS 
Baptist. Sanl . i fV'ton. Avgeu.tt HativitatsYioM. per ^quas 
et .rqiHil s l^srtio- es J;l> jiduaa in iifdeon Uteris paieniibus expreffd, 
£if yr,.'v/. j(>s! I’iMJs HoRNry petit liter os pat, nt. de recaadiJuc 
ieroiul • ■/. pjgjs qui'lem Uieras patent, harenes hie recepernnt et illas 
leg: 1 1 juh J -neyceboi am \n lifdem Uteris patent, content, irrotulari 
'■rn'ciperuKt. Et trior ea u .d. liter arum pat-mt. fequitur in hate 

o„'. I'iyJiLeet.,^ “ CHARLES THE Secon D,by theGraccufGodof 

A/j Scotland.^ France and Irrhndy^ Kino, Defender of the 
“ J aii'i, Arc. 7 o afl to whom thefe prefents Oiall conic, wreetin'^. 

“ WIIF.RI.AS, iince the time of our happy Reftoration, we have 
« been involved in great aiul foreign wars, as well for the fafety 
“ cf our Eovci'iimenr, as for the vindication of the rights and 
“ p' vilfcgG of our fubjeas; in i-lie prcfccution v/hcreof \ve have 
“ been C(Ai:ir.;:iJcd lor lainv \cMrs part,contrary to our inclination 

to pollpc.Tj the jT-yricnt ot the monies due from us to fcveral 

goldsmiths. 
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* goldsmiths and others, upon tallies ftruck, and orders re-* 
** giftered on and payable out of feveral branches of our revenue 
** and otherwife. And although the prefent pofture of our affairs 
** carnot reafonably fpare fo great a fum as muff be applied to the 
“ fatisfaftion of thofe debts, yet conGdering the great difficulties 
“ which very many of our loving fubjeils, who put their monies 
** into the hands of thofe goldfmiths and others, from whom wfi 
“ received it, do at prefent lie under, almoft to their utter ruin 
“ for want of their faid monies ; we have rather chofe, out of 
“ our princely care and compaffion towards our people, to fuffer 
in our own affairs, than that our loving fubjefts ffiould want 
fo feafonable relief: and having feriouGy conGdered of the wayS 
and means to effedl this our prefent purpofe, we could not Gnd 
“ any more effciflual and lefs prt:jiidicial to us in the prefent pof- 
tureof our revenue, than by granting to e'acli of them the faid 
goldfmiths and others, to whom WE are indebted as aforefaid re- 
fpedtively, and to his and their heirs and affigns, an annual fum 
“ or payment, anfwerable in value yearly to the intereft of their 
“ refpe( 5 tive debts, at the rate of Gx pounds cent, per annum., 
for all fuch monies that arc due unto them. The conGderation 
“ whereof induced us to command our High Treasurer oif 
“ England to caufe all the accon)pts of the faid goldfmiths to 
** be ftated and made up by Richard -Jidwortk, Efq. one of our 
auditors, to the Grft day oi January 1676 ; which having been, 
“ accordingly caff up and fettled, it appears thereby that there is 
** due and owing by us unto our truffy and well-beloved fubjedl 
“ Jofeph 'Hornby of London, goldfmith, the fum of twenty>two 
thoufand Gve hundred and forty-eight pounds Gve {hillings and 
fixpence. In fatitfadlion whereof, according to our intent in 
“ thefe prefents expreffed, we have refolved to grant unto him the 
“ fum of one thoufand three hundred Gfty-three pounds feventeen 
/hillings and ten pence per annum, out of that part of our re- 
venue of excife which was granted ^o us, our heirs and fuc- 
'' ceflbrs for ever, by an a£f of parliament made in the tWclfth 
“ year of our reign, intituled, “• An Act for taking axvay the Court 
** of JVards and Liveries, and Tenures * IN capitE, and by 
Knights Service and Purveyance, andforjettling a Revenue !<f>on 
His Majejfy in Lieu tbereoj.'' Know ye therrore. That 
“ WE,'for the conGderation aforefaid, and in fiti'-hiction or hcii 
** of the faid debt, or fum of twenty-two tiiouland Gve hunJ'.d 
** forty-eight pounds Gve Giillings and Gx pence, by us o'viiv; (■) 
“ the faid Jcfph Hornby, and of oiir cipecia! ;; c-ifen 
“ knowledge, and mcc-' motion, have* given and gsaend, and by 
thefe prefents, for us, our heir*, andi fn.cello. , -b give an i 
grant unto the faid Jojiph Hsruiy, ins biC'.rs .: ’ ...'.n,-.':, ' . e 
annual or yearly rent or fum of ono tir.n'.u.l t' ■ ■; 1 yod 

** fifty-two pounds feventeen /h.llineg; an ! ... < , ;ul 

money of England, to be ye.”!v'e a^ ,1 . by 
** the faid Jofeph Hornby, hi*; h; ;rs and a.-., i". lor i of 

** the rents, revenues, prcGts, and ptu|uiiliL, j *\r i*'-,' 

VoL. V. D 


*fHC fCiNd 
againft 

Hornby ; oi, 
THE Bankiii 
Ca$e. 
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Tm' Kiwa <* payments rcferved, ariring» accruing, or coining, or that 
•gMxfi €< hereafter (hall or may be rcfcrvcd, arife, accrue or become 
*^8/^*1***H0 ** payable to us, our heirs and filcceflbrs, out of, for or 

“ by reafon of the duty of excilc upon beer, ale and other liquors 
** within our kingdom of England^ dominion of IVala^ and town 
“ of Berwick upon Tweedy by virtue of the faid a6l of Parliament, 
“ the faid fum of one thouiand three hundred fifty-two pounds 
“ feventeen {hillings and ten pence per annum-i to be paid quar- 
terly at the four moft ufual feafts in the year, that is to fay, 
“ at the feaff of the Annunciation of the BleJfedVirgtTiMary^ the 
“ Nativity of St. ^John the Baptiji^ St. Michael the Jrchangel^ 
“ and the Birth of our Lord God, commonly called Chrijltnas* 
« by even and equal portions, in trull foi fuch of the creditor^ot 
the faid yofeph Hornky^ as within one year next enfuing the 
“ date hereof {hall,'upon notice of ihefe prefents, del'ver upthdr 
fecuritics, and accept of afiignments of proportionable parts of 
“ the faid yearly fum of one thoufand three hundred fifty-two 
, ** pounds feventeen {hillings and ten pence for fatisfa< 5 lion of 

“ their rcfpcdlive debts, according to the true intent and meaning 
of the covenant in that behalf herein after contained, for fo 
** much as thc.r proportionable parts {hall amount unto, and in 
“ the mean time lhall not fue or profecute the faid yofopb Hornby^ 
“ his heirs, ex ecu tois or adm ini lira tors, for fuch their debts; and 
“ the rcfidiie and overplus of the faid yearly fum of one thoufand 
** three hundred fifty-two pounds feventeen {hillings and ten pence 
“ to remain and be to and for the proper ufe and benefit of the 
“ faid yofeph Hornby., his heirs and afiigns, without any trull or 
** account whatlbever; the firll payment of the faid fum of one 
thoufand three hundred fifty-two pounds feventeen fhillings and 
“ ten pence to commence from the fcall of the Birth of our 
♦ r An J “ Lord God one thoufand fix hundred feventy and fix: Axd 
WE DO IIEXEBY, for US, our heirs and fuccefiors, authorizo 
“ direifl and appoint our* high treafurer, chancellor, undcr-trea- 
“ furer, chamberlain and barons of our EXCHEQ^riiR, and the 
“ high treafurer and commiHioners of the treafury, chancellor, 
“ under treafurer, chamberlain and barons of the exchequer, 
“ of us, our heirs and fuccefiors that hereafter (ha’l be, and all 
“ other officers and minifiers of the faid court and of the receipt 
“ thereof now being or that hereafter {hall be, that they* and 
« every of them, in their rcfpeclive places, do from time to 
“ time, upon rcqucfl of the iliid Jofeph Hornby, his heirs or 
‘* afligns, refpedlivcly perform all aits neceflary for the conftant 
»* and due payment of the faid yearly rent or fum of one thou- 
“ fand three hundred fifty-two pounds feventeen (hillings and 
“ ten pence to the faid fofeph Hornby, his heirs or alligns, as 
** the fame (hall grow due and become payable, and of every fuch 
** part and parts as the faid yofeph Hornby, his heirs or afligns, 
“ {hall grant or alfign to any perfon or perions, from time to time, 
** according to the truft and agreement in that behalf herein con- 
** tained; and.as occafion (hall be, levy orftrike, orcaufetobe 
levied or ftrickea in the receipt of the exchequer of us, our 

“ heirs 
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^ heirs and fucceflbrs, from time to time, tallies of pro or aifign- 
ment, or other tallies, as the cafe may require, and as fhall be 
defired, upon the c(JmmifRoners, treafurers, receivers, collec- 
•* tors or farmers of the faid duty and revenue for the time being j 
. “ or upon fuch other perfon or perfons as ought to be charged or 
•* Chargeable therewith, or accountable to us, our heirs and fuc- 
** ceflbrs for the fame, who are hereby required and direftedfrom 
•* time to time to m^ke due payment thereof accordingly! fo that 
“ the faid Jofeph Hornby., his heirs and affigns refpedfively, of all 
“ or any 4 )art or parts thereof, may certainly and duly, and on 
“ every of the faid quarterly feaft-days afore-mentioned, for ever 
hereafter have and receive the faid yearly rent or fum of one 
“ 4houfand three hundred and fifty-two pounds feventecn fliillings 
** and ten pence, hereby granted out of our faid revenue, without 
any further or other warrant to be fued for, had or obtained from 
us, our heirs and fuccelTors, in that behalf, and without any ac* 
count, imprcft, or other charge to be fet upon the faid jofeph 
** Hornby, his heirs or affigns, or any of them, for the fame: 
“ and if it lhall happen at any time hereafter, that the rents, if- 
“ fues, or profits of our faid revenue lhall be paid into the re- 
** ceipt of cur Exchequer, or elfewhere, to the ufe of us, our 
“ heirs or fucceflbrs, before the levying of fuch tallies, or before 
payment be made to the faid ’Jofeph Hornby, his heirs or affigns 
refpedtively, of the faid yearly rent or fum of one thoufand 
“ three hundred fifty-two pounds feventeen (hillings and * ten 
** pence, or any part thereof, according to the true intent of thefe 
our letters patents j then, and in fuch cafe, our exprefs will 
■ •* and pleafure is, and we do hereby of our further efpccial grace, 

“ certain knowledge, and mere motion, for us, our heirs and luc* 
ceflbrs, authorife and require the high treafurer, and commif- 
“ fioners of the treafury, chancellor or under-treafurer, cham- 
“ berlainand barons of the exchequer, of us, our heirs and fuc- 
** ceflbrs, for the time being, and all other officers and minifters of 
* the EXCHEQUER, and of the receipt thereof, that they or fuch of 
“ them to whom it appertains, do from time to tinie, as often as 
“ need fliall be, well and truly pay, or caufe to be paid, unto the 
faid Jofeph Hornby, his heirs and affigns refpeftively, out of 
“ fuch monies as fhall be To paid into our exchequer, or elfe- 
** where, to the ufe of us, our heirs and fucceflbrs, all fuch, or fo 
much of the faid yearly rent or fum of one thoufand three hun- 
“ dred fifty-two pounds feventeen fhillings and ten pence, as fhall 
from time to timef be in arrear, or unpaid, after the feaft-daysor 
“ times of payment aforefaid, or any of them, without any further 
or other warrant to be fued for, had or obtained in that behalf, 

** and without any account, imprcft, or other charge to be fet 
** upon him the wid Jofeph Hornby, his heirs or affigns, for the 
“ fame, or any part thereof: and thefe our letters patents, or the 
“ exemplincafion, entry or inrollment thereof lhall be unto the 
high treafurer, commiflioners of the treafury, chancellor and 
^ under-treafurer, chamberlain and barons of the exchequer, 
of us, our heirs and fucceflbrs, and all otbec officers and minifters 
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The Kino cc t|je EXCHEQUER, and to the comniiffioners, treafurer, re* 
agmnli ct ceivers, colledlors, farmers, and all other officers and minifters 
th«*^Banke"s ** revenue of cxcife, a good and fufficient warrant and 

Case. “ difcharge for all and whatfoever they or any of them refpeitively- 
“ {hall do, or caufe to be done, in or about the prcmifes, pur- 
“ fuant to our will and pleafurc herein before declared. And ouf 
“ further will and pleafure is, and we do hereby of our efpecial 
“ grace, certain knowledge, and meer motion, grant, dire^ and 
appoint, that all fuch tallies of pro or affignment, or other tallies 
as fliall be hereafter levied or {truck upon our fa'd,revenue of 
“ excife, at the inflancc and defirc of the faid Jofeph Hornby^ his 
“ heirs or alTigns refpetftively, for or towards the fatisfadtion or 
“ fecuring the payment of the faid yearly leri*" or fum of one thpu- 
“ fand three hundred fifty-two pounds feventcen fhillings and ten 
“ pence, or any part thereof, fhall be well and truly paid and fatif- 
“ fied out of the faid revenue quarterly, and every quarter as 
“ aforefaid ; and fhall be preferable and preferred before any other 
. “ quarterly payments out of the fime, by virtue or colour of any 

' [ 35 ] ** warrant, order or diredtion whptfoever of any afterdate, cx- 

cepting only fuch yearly fums as arc neceflarily payable for the 
“ management of our faid revenue, and except the yearly fums 
“ amounting to twelve thoufind two hundred and nine pounds 
“ fifteen (hillings and four pence halfpenny, or thereabouts, pay- 
“ able thereout unto ou« deareft contort the queen, as parcel of 
“ her jointure; and the yearly fum of twenty-four thoufand pounds, 
“ payable to our moft dear brother Jami s Duke of York ; which 
“ faid feveral fums, wc will and do hereby diredt, flmll be paid 
** and fatisfied unto our faid deareft confort, and to our faid moft 
“ dear brother, out of the faid revenue, duly, conftantly, and in 
“ the fir ft place, before any of the faid payments, or any other pay- 
inents whatfoever to be made out of the fame. And our will 
“ and pleafure is, and the faid fofeph Hortih)\ for himfelf, his heirs, 
executors, and adminiftrators, doth covenant, grant and agree, 
“ to and with us, our hens and fuccefi'ors, that he the faid Jofeph 
Hornby^ his heirs and a{u;jns, fliall and will, at any time or 
“ times, within one year next enfuing the date hereof, grant and 
“ affign proportionable part and parts of the faid yearly rent or 
“ fum of one thoufand three hundred fifty-two pounds feventeen 
“ fhillings and ten pence unto fuch of his creditors, cy: others, by 
‘‘ their appointment, as will be content to deliver up their fecu- 
“ rities, and take luch alignments in fatisfa6tion of their debts, 
“ according to the tiufts herein oefore exprelied: and that he the 
faid Jofiph Hornby^ his heirs or affigns, fhall not nor will, du- 
“ ring the faid fpace of one year, make any grant or affignment 
of all, or any part of the faid yearly fum of one thoufand three 
“ hundred fifty-two pounds feventeen fhillings and ten pence 
unto any perfon or perfons but fuch as are creditors of the faid 
Jofeph Hornby^ or others by their appointment as aforefaid: 
“ and that if any difference fhall at any time or times, within the 
“ fpace of one year and an half now next coming, arife between 

“ the 
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the faid yofeph Hornby, his heirs, executors, adminiftrators er Thi Kin# 
“ affigns, or any of thfm, and the faid creditors, or any of them, 

« touching the affigning or difpofmg of all or any part or parts 
“ of the faid annuity or yearly fum of one thoufand three hundred Caik. 

“ fifty-two pounds fcventcen (hillings and ten pence j that then 
“ the faid Jofeph Hornby, his heirs, executors, adminillrators and 
« afligns, mail and will from time to time fubmit themfelves, and 
“ all matters and things relating thereunto, to the controul of the 
“ lord high treafurer, or the commilfioners of the treafury for the 
“ time beTng, and (hall and will obferve and fulfil all fuch orders 
and direflions as the lord high treafurer, or the commiflioners 
of the treafury, (hall from time to time make or give concern- 
“ *ng the fame. Provided always, and our further will and 
^ pleafurc, intent and meaning* is, and is hereby declared to he, [ 3^ I 
that all aflignments to be made as well before as after the faid 
“ fpace of one year, of any part or parts of the faid yearly fum of 
“ one thoufand three hundred fifty-two pounds feventeen (hillings 
and ten pence hereby granted, (hall, within the fpace of thirty 
“ days next after the excf ution thereof, be enrolled before the 
“ auditor of the receipt of the exchequer, or the clerk of the 
“ pells for the time being, to the end it may appear what affign- 
rnents have been granted, and payments may,be made there- 
upon according to the intent of thefe prefents, and that every 
“ affignment not fo enrolled (liallbe of none effeit. Provided 
“ ALSO, that when we, our heirs or fuccellors, (hall at entire 
“ payments have adtuaily paid the full fum of twenty-two thou- 
“ fand five hundred foiiy-cIght pounds five (hillings and fix pence, 

“ of lawful money of E/i^rljfuI, to the (aid Jofrph Hotnby, his 
“ heirs and afligns, and to fuch perfon or perfuns to whom fiicb 
“ afligninent or affignments (liall be made as aforefaid, refpec- 
“ tively, in proportion amongfl: them, after the rate of one hun- 
“ dred pounds, principal money, for e^ch and every fix pounds 
per annum, which they, every, or any of them refpedbively (hall, 

“ or ought to have aiid enjoy of the faid yearly fum of one thou- 
“ fand three hundred fifty-two pounds feventeen (hillings and 
“ ten pence, hereby granted by virtue of thefe prcfei ts, or fuch 
“ afligninent or aflignments as mall be made and inrollcd as afore- 
“ faioj^d f» after thofe proportions and rates for greater or lefi'er 
** fums, as the refpective cafes (liall happen, and alfo the arrears 
of the faid yearly fum of one thoufand three hundred fifty-two 
“ pounds feventeen flnllmgs and ten pence, if any be; That 
“ THEN' THESE PRF.bEHTs, and the giaiit of the (aid yearly fum 
“ of one thoufand three hundred fifty-tv/o pounds feventeen Ihil- 
lings and ten pence ih*ill ceafe and be void, any thing herein 
“ before contained to the confr^i.y notwithllanding. And w'c do 
“ hereby of our further efpecial grace, certain knowledge, and 
“ meer motion, for us, our heirs and fucceiTurs, grant unto the 
“ faid 'Jofeph lit rnby, h's iicirs and afligns, and our exprefs plea- 
“ furc is, that thefe our letters patents, and every claule, article, 

“ and fenteiice theiem contained, whereupon any ambiguity or 

U ^ ‘■t doubt 
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*ri»e iCiHO cc doubt (ball or may arife, that the fame (hall be at all times ex- 
OR ** pounded and taken moft favourably and'beneficially for the ad- 
THB Bankers** Vantage of the faid yofeph Hornby^ his heirs and affigns; andthat 
Case, “ thefc our letters patents (hall he good and effectual in law, and 
“ (hall be available to the faid Jofeph Hornby^ his heirs and afligns 
“ refpeftively, for his and their receiving and enjoying the laid 
“ yearly rent or fum of one thouiand three hundred fifty-two 
“ pounds feventecn {hillings and ten pence, with all the arrearages 
“ thereof in manner aforefaid, notwithflanding the n^t reciting, 
^ [ 37 ] “ or not * mentioning, or not truly and certainly reciting or 
mentioning of any a£t or a( 5 ts of parliament, whereby the faid 
“ revenue was given and granted unto us, our heirs and fucorf- 
“ fors, or by what title we have received or enjoyed the fame: 
“ and notwithllandifig the not reciting, or not mentioning in tiaia- 
“ our grant, any leafe or leafes, grant or grants, charge or ciiarges, 
“ made of or upon, or out of the faid revenue, or any part thereof 
“ alone on the faid revenue, or on the fame, and any other part 
“ or parts of our revenue cf ejccilc, or generally on our revenue, 
“ or the date or contents of fuch leafes or grants, or of the perfons 
“ to whom the fame are made : and notwithftanding that no men- 
tion be herein of the direct and certain yearly and other rents 
“ and profits ofithe premifes, or of the certain true or dire« 5 t na- 
“ ture of fijch rents and piofits, or how or in what manner they 
“ aril'e, become due, or payable unto u^, our heirs and fuccefibrs: 
“ and I'lOtwithflandiJU the not mentioning how, and in whatman- 
“ iier die faid rlcbt due fiom us to the laid yofeph Hornby arifeth 
“ particularly, or any miilake in the ftuting, or in the quantity or 
“ fum of the aforementioned debt due, or herein mentioned to b© 
“ due by us to the faid 'Jofeph Hornby : and notwithffanding the 
“ ftatute of Hei.'iy the Fourth^ late king of England^ publi{he 4 
“ in tile fiiftycarof his reign: and notwithflandiug the ftatute 
“ of llen y the Sixths latte king of Englandy made and publlfhed 
“ in the eighteenth year of his reign: and notwithftanding the" 
“ ftatute of tienry the Eighth^ late king of Englatody made and 
• “ publilhcd in the tweiity-fixth year of bis reign: and notwith- 

‘‘ {landing the ftatutes or adts of this prefent pailiamcnt, made and 
“ publilhc d in the twelfth yearefour reign, whereby the faid revenue 
“ was, or was mentioned or intended to be granted, fettled, and con- 
“ firmed unto us, our heirs apd fuccellbrs, or any article, claufe, 
“ fentcncc, or reftiaint therein contained; and notwithftanding 
“ any dcfeift in this our grant, or any atSl, ftatute, ordinance, 
“ proclaa»atioii, proyifion or reftraint whatfoever made or pro- 
vided, or any other adl, matter, or thing whatfoever to the con- 
“ trary hereof, in any wife notwithftanding. Andlailly, our will 
** and plcafurc is, and v/e do hereby of our more abundant grace. 
“ certain knowledge, and mcer motion, fop us, and our heirs ana 
“ fviccefl'ors, covenant and grant to and with the faid yofeph 
Hornbyy his heirs and affigns, that due payment fh**!! be'made 
“ of the faid yearly fum of one thoufand three hundred fifty-two 
“ pounds fcvcntcen fhillings and ten pence, hereby granted, anft 

« all 
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all other things hereby direiflcd to be done on our part, fliall be 
** from time to time done and performed, according to the true 
« intent and meaning of thefc prefents: and that if at anytime 
hereafter, any defect or * queftion lhall be found or made of or 
“ in the validity of this our prefent grant, that then upon the hum- 
ble petition of the faid ‘Jofeph Hornby^ his heirs and affigns, we, 
our heirs and fucceilors, will be gra> iv.uflypleafed to make fuch 
“ further grant, alfurancc, and confirmation of the (aid yearly rent 
“ or fum of one thoufand thiee hundred fifty-two pounds feventcea 
“ Ihillings and ten pence to the faid jefeph Hornby^ his heirs or 
“ aifigns, as by our attorney general ftiall be approved of and ad- 
vifed, and by the counfel learned in the law of the faid J^lepb 
“ Ho^ nby^ his heirs or affigns, (hall be advifed and defired, and with 
_^fuch beneficial claufes therein to be contained, as fhall be thought 
“ expedient and moft conducing to the performance of our will 
and pleafure herein before declared. In W'it ness whereof, &c.’* 
^u:bu! quiclem Uteris putcntibus Idlh prad. JosEPHUS Hornby 
dicity quou vlg:rf prarnijforum ipfe idem Josephus H >RNBy ffifitt 
fuit dt et in p> ted- finnuali ndditU Jive Jumma mille irectni, qutn^ 
quagin, et duarum Hbr.feptendecijn folid. et dttem denar, ut de feodo 
eljur, Etftc indeJ'ifit, exijien. ipfe idem JosEPHUS Hornby pojica 
Jcilicet quinto dir Augulli a>>*.o rrgni domini {nttpej' regis) Carou 
Secundi iriifjimo l'*ti. ,^pud West. pr^d. per quodJam feriptum 
fuum figilli fuoftgillat, ft in cur. bit de record, debit, modo et debit, 
juris fotma irrotulat. eju^ dat, ejl djdem die et anno ult, mentionat, 
pro confide I uti on. in eodiin feript, mentionat relaxavit prtefat. do-^ 
wino Carolo Sccundo btErtdibus ct [uccejf.ribus Juis annual. 
Jum, fexcent. Hr. patctl. pi ad. annua!, fum. milk treunt. qu nqua- 
gint. duar, libr, fpteudecivifoLd. et decern dinur, prafat. JosEPHO 
ut prafert. coneefs. prout per re/ord. cur. il. liquet et apparei ; et ipfe 
idem JosF.PHUS Hornby conlinuavrt ct adhuc feijit. exif. ut it 
fcodo et jure de et in annuali redditu five Jumma Jeptingen. quin-^ 
quagint. duar. libr. frptendecim fo'.id. et deem denar, refd. trad, 
annuulls redditus Jive Jumma mide trecent. quinquagint, duar. libr, 
feptendedm folid. et dccem denar, in iteris patent thus pt ad. ment onat, 
et per eajdem eid. JoSEPHO ut prafert. cormf. et eundem annuuiem 
redditum five fummam Jepiingent. qmnquagi>.t. ct duar. libr. f-p~. 
tcndecim folid. et decern dinar, rtfvl.prai annualii reddih.s fve 
Jumma mille trecent. quinquagint. du ,r. libr. feptendedm Jolid. et 
decern denar, de jure haben et rtcipere debuit et debet vigore liter arum 
patentium prad. Et praft. josEVHM'i u terms dicit, quod ipfe 
reupit et Jdtisfadus fuit., et ixjiit de et pro omnibus arrcai agiis 
prad. annualis Jimma Jept ngm-. quiriqnogint. et duar. libr, Jcpien- 
decim Jolid. et dicem denar, debit, et folubil. ad fijium et pro felio 
Annunciationis Beat^ Mari.^ Virginis anno tegni domini 
{nnper regis) Caroli Slcundi tiicrjime quint:et quod Jumma 
qutnque mille odogint. et duar. libr. quatuor denar, et unius obeli, 
pro arrearagiis ejufdcm annuali > Jumma Jeptingent. quinquagtnt. tt 
dual. libr. j ptendreim jolid. et decern denar, pojl prad. fe/tum An- 
nun.iationis Beatji: MARiiE Virginis anno tricefmo quinto 
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Th« Kiko fupradi£l. debit, et foluhil. ad ftjium et pro fejlo Natalis Domint% 
agatnft commumter ‘vecat. Chn/lmas ult. p^aterit. anno primo regnorum 
^ ^orum domin, reg'set domina reginee nunc*modo debit, et infolubtl, 

^ JoSEPHO Hornby, fcllcet fum. cent, obiogint. et o£lt> 

hb’. quatuoe johd quiique denur, et uniu^ obolif pro uno quartt-rit 
annifinit. ad fejium Nativitatis Sancti Johannis Baptists 
anno regtii diSit (uuper regis) Caroli 5ECUNDI tricefimo qutntOy et 
fimil. fu,n. centum ohoginta et ofto Hbrarum quatuor fob do rum quinqut 
denariorum et unitis oboli, pro uno alio quarterio annt finit. ad fejlutn 
SANCTlMlCHAELIsARCHANGELirtwws tricefimo quint 0 {upradiSf^ 
et fimil.fum. centum obioginta et oblo Hbrarum quatuor folid. quwque 
dr’ia<’:o''um et unius oboH, pro alio quarterio anni finit. ad fellun * 
Natalis Domini anno tricefimo quinto fupradibl. et fmil, fum, centufn 
cbloginta et obia Ubr. quatuor j'Aid. quinque denar, et unius oboli., pra 
uni quarterio anni fi' ii.adfcjium AnnwHiationis Beaive 
Virgin IS dibit {nuper regis) Caroli Secundi tri- 

cfimo fexto\ et fimil.fum. cent, cbloginia et oblo Ubr. qwtiuor folid. 

. quinque denar, et unius obAiy pro uno alio quarterio unnt finit, ad 
fefium Na ivitaiis Sancti Jojiannis Baptist^e anno tricefimo 
fexto fvpradibl. et fimil.fum. centum oblo Anta et o^o Ubr. quatuor. 
Jclid. quinqut denar et unius oholi.^ pro uno alio quarterio anni finit, 
ad fefium Sancti Michaelis Archangeli anno trLefimo fexto 
fuptadibl. et funilbfum. cehtum otlofinta et oblo hhr. quatuor folid, 
qi.inquc denar, et uaius cboH^ pro u\o alio quarterio annt finit. adfef 
turn Natal s Dowini anno tr.cefimo fe.to fupradibi. ct ftmd. fum, 
c t.ium of.ioginta et obh iibr. quatuor fol'd. quinque denai. et unius 
oro.i'j pro uno alio qumteiio anni finit. ad fefium Annunciationis 
BeatjE Maria: Virgims anno primo (nuper Jacobi 

Slcundi ; et fimil. fum. centum cbl.ginia et obio hbr. quatuor folid, 
quinque denar, et unius /boliy pro uno alio quarterio anni fi At. ad fef 
turn Nativitatis Sanci i Johannis Baptist a primo fupra¬ 

dibi. et fimil. fum. ccr.lum obi .^inia et obio Ubr. quatuor folid. quinque 
denar, et unius oboli, pro uno aUo quarterio anni finit. ad fe/ium 
Sancti Michaelis Archangeli awwa prime fupradibi. et fimil. 
fum. renium obloginta ct oblo Ubr. quatuor folid. quinque denar, et 
un:u\ oboli^ pro uro alio quarterio anni finit. ad ffium Nativitatis 
D mini anno primo fupradibi. et fimil. fum. centum obioginta et obio 
libr. quatuor folid. quinque denar, et unius oboli., pro uno alio quar- 
ie io anni finit. ad fefium Annuncaiionis Beata Maria VIR- 
CiNISrtHUs fecundo regni ejuflrm JaCOBI SecUNDI 

fimil fum. cent, obl'.virita ct oblo hbr. quatuor folid. quinque denar, 
et unius oboli., p' o uno alio quarterio u> ni finit. ad fefium Nativitatis 
Sancti Johannis Baptista fecundo fupradibi. et fimil. 

fum. centum oileginta et oblo Hbrarum quatuor jolid. quinque denar, 
et unius oboli, pro uno alio quarterio anni finit. ad fefium Sancti 
Michaelis Archangeli anno fecundo fupradibi. et fimil. fum, 

[ 40 1 centum * obioginta et obio libr. quatuor folid. quinque denar, et unius 
eboli„ pro alio quarterio anni finit. ad ffium Natalis Domini aifna 
Jecu udo fupradiblo 'y et fimil. fum. centum obio^tnta et oblo Hbrarum 
quatuor folid. quinque denar, et unius oboliy pro uno alio quarterio 
c.nni finit. ad fefium dnnuncialiunis Beata MaRIA ViRGINIS 

anno 
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4i«w Urtit rtgni ejufdem {nuperreghj Jacobi Sbcwndi; tt ftmit, 
fum. centum oStginta et o£io librarum quatmr/olid, quinqui denar, 
et unius ehlti pro uno alio quarterio anniJimt. ad fefiurn Nativitatis 
Sancti JoHannis Ba'PTistx annotertiefupradi£l, etfimil. fum, 
centum oSloginta et oSio libr, quatuor /olid, quinque denar, et unius 
oboli, pro uno alio quarterio anni finit. aa fejlum SaHCTI Mi- 
CHAELIS ArchaNGEli anno tertio fuprndHU } et Jimil. jam. cen¬ 
tum oSioginta et olio libr. quatuor folid. quinque denar, et unius oboli^ 
pro uno alio quarterio anni finit.ad feftumNatalisDominiannotertiofu- 
pradi£lo\^tfimil,fum. centum oilogintaet oClo libr. quatuor ftd. quin- 
quedenar, et umus oboli, pro uno alio quarterio anni finit. ad fiftumAn- 
•^unciationis iKGxais anno quarto regnt prad, 

(Jtuper regis)J kCobi Secundi ; <•/ fimil. Jum. centum oilogintaet c£lo 
libr. quatuor folid, quinque denar, et un us oboli^ pro uno atio quarterio 
'^dTfni finit. ad fejium Nativitatis Sancti Johannis BaPTistje 
anna quarto fupradidlo j et fimil. fum centum oSloginta et cSlo libr. 
quatuor folid, quinque denar, et unius obJi., pro uno alio quarterio 
anni finit. ad fejlum Sancti Michaelis Archangem anno 
quarto fupradiilo j ct fimil, fum. centum oSioginta et oSlo libr. quatuor 
folid. quinque denar, et unius oboli,^prouno aii^ quarterio anw finit. ad 
fejlum Natalis Domini anno Demini millefimo jexcenttfimooSiogefimo oc-. 
tavo ; et fimil. fum, centum oSloginta etoSiolibiarumqqatuer folid. quin’t 
que denar, et unius oboH, pro uno alio quarterio anni fi'iit. ad fijlum 
Annunciationis Beat^ Mari^ Vircinis anno regnerum prad, 
Gulielmi et Mari^ {nunc regis et regtna) primo j etfimil. Jum. 
centum oSloginta et oSlo libr. quatuor folid. quinque denar, et unius obofiy 
pro uno alio quarterio anni finit, ad fejlum Natiajitatis Sancti 
Johannis Baptists anno primo JupradiSlo-, et fimil. fum. centum 
oSloginta ft oSlo hbr, quatuor folid. quinque denar, et unius oboUy pro 
uno alio quarterio anni jimt. ad fejlum SanctI Michaelis Ar- 
anno primo fupradiSlo ^ necnon aliaconfimil. fum. centum 
oSloginta et oSlo libr. quatuor folid. quinque denar, et unius oboliy 
,pro uno alio quarterio anni finit. ad fejlum Natalis Domini nunc ult, 
prater it. et anno primo fupradiSloy attingen. in wo ut fupra. Et 
petit idem Josephus Hornby, quod prad. breve paten, in ferma 
prad. faSl.juxtatenor, etej^eSi. earundemprafat. ]os.z?llolioKVi:Y 
ollocenttry ct quod prad. Jept. alia quarteriales fumma centum o£lo~‘ 
ginta et oSlo librarum quatuor folid. quinque denar, et unius oboliy a 
fejlo Annunciationis Beat^ MariA ViRGiNis anno regni diSli 
{tiuper regis) CaroLI Secundi tricefimo quinto ujque ad fejlum et 
P'’o fejlo Natalis Domini nunc ult.praterit.attingen.ut fupra ad quinque 
mille oSlo'Jnta et duas libr. quatuor denar, et unum obolumy ficut pr a- 
fertur debit. etaretrOy et influt. exijien. * prafat, JoSEPHO HoRNBY 
folventur ; qiiodque etiam prad, annual, reddit. five fum, Jeptingen', 
quinquaginta et duarum libr. feptendeem jelii. et decern denar, refid. 
prad. annual, reddit. five fum. mille treeent. quinquaginta et duarum 
libr. fepundedm folid, ct decern denar, in Uteris patent!bus prad.men- 
iionut. a prad, fejlo Natalis Domini ult pratent. prafat. Josi PHO 
Hornby, hand, et ajfign, futSy ad prad, feparalia fejla \n diSlis 
Uteris palentibus fpecificat. in pojierum per aquas et aqu.des portiones 
jeeundum formam et ejfcSium literarum patentium prad. folvetur ; 
quodque t.ilis toties quoties lafus requirerety levand, ad reeept, hijus 

faccar. 


Tht Kiw* 

^ agamp 

HoitNiiY ; oii« 

THK BAWKXSf 

Case. 
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Kin* fcaecar, pro di£io annuali reddiiu Jwe fummafeptingint. qutnquaginiM 
et duarum Hbr. fepteudecim folia, et decern (knar, rejtd. prad. fum, 
T^^lTANKifiS trerent. quinquaginta et duarum libr. jepundectm folid. et deitm 
Case, denar, quando et qiioties idem refid. reddit.five fum. fu altqna part 
v:l pared, indc deveniret dehit. levarentur Jecundum far mam tf- 
feSium et direStionem earundem literarum patentiuniy et fecundunt 
lurfum recept. hujus Jcaccarii, et quod omne^ poteftat. t emed. et res 
quacunque in et per diii. liter, patent, concejf. et mentionat. iangen* 
fjution. denar, fum. in diSiis Uteris patent, mentionat. et prg beneficio 
prafat. Jo‘>EPHi Hornby hared, etafftgn. fuorum. exequerentur 
et capiant effdium feundum formam et iffedlum I ter. patent, prad. 
cum hoc quod uLm Josephus Hornby verifi.are vult^ quod e^pi' 
prted. fjiuni Natal, s Domini ult. prate it. juffeien. fuer. et ad hoc 
jijjicien. txijluHt df tcMit. revniiion.prtfcuisj pet qu./h'ior. AnGLlOX^ 
*' perquifitCs” emolumen. et folution. renovan, provenicn. inept, et 
folut. dc et pro dtbito de Ic excife prad. virt te a£ius parlianienti 
, prad. adjolvend. et fit'nfociend. prafat. JosEPHo Hornby, 
jwnmam fept ngint, quii.quagintu et duarum hbr. fptendecim f did. et 
dccim denar, fiait pi afeetur ei debit, et aretro exijUn. ultra et prater 
enifit'i cnnu.'il. fum. neceffar. et folubil. ufque tempus illud pro guber- 
nation. Anglice “ management” di£i. reversion, et ultra et prater 
prad. Jam. duod.clm niille du.ent. et nov,m libr. quindecim folid. qua- 
Vtor denar, et uniui oboli^ aut eo ciriiter, joluhil.txinde C ather in 
Reginte, tunc coTijOrt. nunc regina dotal, dt£ti demini (nuper regis) 
C A ROi.i Secundi, utparcel.junSlura fuafin Uteris patentihusprad. 
mentionat. et ultra et prater prad. fum. viginti et quatuor mitle libr, 
folubil. prad Jacuro, /K.-.f Duci EB0RAC.yrr//>7 domini (nuper 
regis) Caroli Secundi, in Uteris patent, prad. cone>ff. cum hoc 
eti'im quod pi ad. Josephus Hornby verificare vult., quod nec 
prad. domtnus Carolus Secundus, nuper rex Anglia^ iAc. nec 
prad. dsminus ^ Secundus, nuper rex Anglia^ neeprad^ 
dom. WiLLir.LMUs et Ma’Ria, medo rex et regina Angliaj aut 
corwn aliqui vei aliqnis hucufjue non folverit feu folvit prafat. Jo^ 
SEPHO FJornby aut r.fftgnat. fuis prad. fum. viginti duar. mille 
quingeni. quad: agr.ts et oth libr. quinque folid. et fx denar, in diSlis 
literis patent, mentionat. feu aliquam inde partem feu parcel, ultra 
feu prater fum. decern milie hbr. exifitn. confid.in diti. feripi. relaxat, 
r -j per prafat, Josephum * Hornby prafat. CaRoLo Secundo, 

^ •* nuper regi Anglia^ iAe. ut prafertur fall, et pro qua fum. ipfe idem 

Josephus Hornby rclaxavit eidem dmino nuptr regi prad. < 4 nuual. 
fum. jexccni. libr. parcel, prad. annual, jum mille trecent. quinqua- 
gint t et duurum hbr. jt-piendecimfolid, et decern denar, fuperius men- 
tioti.'it. 


The ATTOR^’Fy General to this demurred generally, and 
the faid Joseph HoRNrsY the petitioner in demurrer. 

The Court gave judgment for the petitioner 'Jofeph 
Hornby. 

The Attorney General thereupon brought a wr/V of 
trroh in the EXCHEQVfER CHAMUEK. 

Note, 
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Note, The judgment is recited in tbf ivrit of trror*, which tb* Kmc* 
is as follows: • 

Hornby ; ox* 

Dom. ref[ tt dom, regina nunc Guliei.mUs et Maria manda* 

•Vtrunt thefaur, it barenibus de fcaccar. fuo breve fuum flaufum in * 

hac verba fcilicet GuLiEtMUs et Maria Dei gratia Anglic, 

Scotiaf Francia et Hibernia^ rex et regina, fidei defenferetf &c» 
thefaurario et baronibus fuis de fcaccar. Juo fatutem. ^ia in recorim 
it procejf.acetiam in reddttione judicii Uquelacujufdam petitionis ettjuf* 
dam Joseph I Hornby, qua fuit in curia noflra coram vobis 
prafat. baronibus nojlris de fcaccar. nfiro pi[ad. Termino Sanffi 
* Hilarii anno regni nojiri prime exhibit, de allocatione quarundam 
Titerarum patent, dom. nuper regis Caroli SecuNDI prad, 

JpsEPHO Hornby et haredibus juts cnnf,£i. et folution. cujufdam 
annual, reddit. per cafd. liter as patent, per eundem nuper regem eulem 
JosEPHO Hornby ethceredihus fuis conccff. folvend. et perapiend, 
de revention. proficuis et folution, furgcn, et provemen. nobis hared, 
it fucceJJ. de pro et ratonc debit, cxcifa, fup. potum lupulat. et illupulat. 
et alios Uquores necnon atrearag. ejufiem annual, reddit. pro fiparal, 
quarter, anni finit, ad fejium Nativitat. Domini anno prirno fupra-^ 
did. error intervenit manifcjius ad grave damnum nojlrum. Ac 
(um in Jlatuto in parliamento Dom. Edward, nuper regis Anglia 
tertiiy progenitoris no/lri., apud WtSTM. anno regni fui tricfimo 
prirno tent, edit, inter catcrum concordat, fuit et Jlabiiit, quod in 
omnibus cnfibus regnn aut alias perfonas tangen. ubt quis queritur de 
err ore faiio in Jcac.ar. camcllar. thejaur. venire fac. coram eis in 
aliquam cumcram corftlii juxta fcac. record, et procejJ'. hujufmodi extra 
did. jcaccar. et ijfumptii fibi ju/iiciariis et cliis peritis talibus qua~ 
lem fibi videbtt, fort ajfumen. vocari fac. oram e:s baron, de fcaccar. 
prad. ad audiend. information, fuas et caufts judiciorum fuorum et 
fuper hec negotium hujujmodi debtte fac. examinari. Et ft quis error 
invent, fuit ilium corrigi et rotulos emendari ac poflea eos in did. 

'fcaccar. ad executionem inde ^ faciend. remitt, fa,, ficut pertinet * f 4 2 J 
prout m eod. fiatuto plenius continuitur. Nos igitur volenies e> rorem 
Ji quis fuerit juxta formam fiat, prad. corrigi et celerem juflitiam 
fieri in hac parte vobis mandamus quod fit judicium inde redditum 
ft tunc record, et proceff. prad. cum omnibus ea tangen. coram dom, 
commijfionariis adcufod. fivillum magnum Anglia et vebis vos prafat, 
thefaur, in cameram confilii juxta fcaccarium prad. [v^cat. THE 
COUNCIL chamber] die Mortis videlicet nono die inf antis menfit 
Ftbruatii venire fac. ut quod dom. cqmmifftonani et vos prafat, 
thefaur. vifts et examinar, record, et proceff. prad. auditifq-, infor~ 
tnationibus vejiris vos prafat. baronet uUerius in hac parte de canfiUo 
jufitium et aiiorum peritor. hujujmodi fieri fac. quod de jure et 
feundum formam fat. prad. Juerit far tend. T. Nobis ip fit apud 
Westm. prirno die Februariiy anno regni JV. 3. Fish, Alloc, R. 

Atkins. 

Record, et process, dt quibusin^K^vi DE errore pradi£f^ 
ft mtntio fequiiury lAc, 

Ml 
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<TRX Kt{(0 It /up er hoc Georgius Treby mi/es attorn, difior. dom. regh 

againfi gf rtgino' nunc general, qui pro eifdeni dom. rege et dom. re- 

* ***' [equitur. preefen. hie in curia in propria ptrfona 

pro tlfdem dom. rege et dom. regina dicit qmd in record, et in 
proceJJ'. presd. necnon in redditione judicii prad. de et fuper prad. 
tttorac. in lege manifejle eji err at. In hoc videlicet quod prad. li- 
ter a patent. Juperius recitat. et materia in Afdem content, et fpecificat. 
ac prad. materia per di£i. Josephum Hornby in forma prad. 
(illegat. minus fufficien. in lege exijlunt ud ipfos dom. regem et dom. 
reginam nunc de aut cum folution. denar. pradtSi. de arrearng. pro 
freed, fiporalibus cuarieriis anni aut cum prad. Jolution.prad. annual, 
reddit.fioi fum. prafcit. Josepho Hornby in forma prad. onerand, 
Eo tarnen non oljiarte adjudicat. txijiit per b-irones prad. quad 
prad. life'a pcitcnt. pjefit. dom. nuper regis Cak>c,li Secundx 
prafat. J.jSEI’HO Hornby, ut prafertur concejf. et Juperius re-i 
citai. et ino'ulut. juxta tenorem et effe£lum carundem ipfi pra- 
fot. J osEPHO Hornby allocar. Et qu'.d ptad. Jimma quinq. 
mille olt'gint. ct duaium librarum quatuor denar, et un. abol pro 
e> i earagitS di£l. annual, reddit. ftue fum. jeptingent. quinqungint. 
(iucirum Librarum Jtptendecim folid. et d eem denar, refid. prad. 
annual, reddit. five fum. mille trcccntar. quinquagint. duar. librar. 
de’\m JohJor. et deccm denar, in liter is patent, prad. merit ionat. 
d prad. ffio Jfnnunaatianis bkaTjE MarI-S: pra.i. Ftrginis 
anno regni di£l. dun. iiuper regis Caroli Secundi trictfimo 
qu..rto ujque ad feJJum et pro fejlo Natalis T)OM. anno prime regni 
<h.n Gl'MFLMI et dom. Mari^ nunc regis et regina Jjepradi^t. 
Ju ut pr afertur aretr. et infolut. exijhn. xpfi prafat. JosEPHo 
Mornbv ad rcccpt. hujus Jlaccar. per man. commijjionar. thefaur. 
et cjmrrar. * cjuj.icm rccept. qui modo Juut et per man. commijjionar. 
£ 44 3 thefaur. et camcrar. ejufdem recept. pro et tempore exijhn. de thefauro 
pr,iVeinen. accrefeen. ex ilia parte revcntlon. dc le exeij'e in literis 
patent, prad. mentionat. for^ concejf. diilo nuper regi Carolo Se- 
CUNOO hared, et fuccejf. fuis imperpetuum per a£ium parliament. 
Ja£t anno regni cjujdem nuper regi> duodecimo irf man. corund. com~ 
mijfunur. thef et earnerar. Jam exijl. et in manus commijftonar. tbef. 
thefaur. et camerar. impojjcrum txijien. J'olvctur pojl et ultra annual, 
fum. necejfar. folubil, pro gubermtion. [Anglice management] 
di£l. rev^ntion. de THE EXClS^y et poJl it ultra annual, fum. attin- 
gea. ad duodccim nuille ducent. et novem libras quindecim folid. et 
unum obol. feu eo circiter in Uteris patent. pracLdl. mentionat. fore 
folubil. exinde annuatim Catherine nuper regina lonfort. diSli 
nuper r^^uCAKOLl Secundi ct modo dom. regina dotijja Anglia 
et parcel, junitura fua^ et pojl et ultra prad. fuwnam vigint. 
et quatuor mille librarum tn Uteris patent, prad. mentionat. 
fore folubil. JhCOYSOtunc DUCI lE.RQ'X. f-atri ddl. dom. nuper 
regis Caroli Secundi ; et quod prad. an.iunl. redd.t.five fumma 
fepungent. quinquagint. ct duarum librarumJepti ndrctm folul. et decern 
denar, refid, prad. annual, reddit. Jcu fum. rnille trccentar. quin- 
quagi'xit. et duarum librarum fepicndccim fr.iid, et d tern denar^ in 
prad, literis patent, mentionat. ird.'ti lasr.RHo Hornby ficut pra- 
jtnih . ./.i .qj u prad. Jj’.o Is uuiln Dc ,;. .u.rie , egv.i diet, dam, (i U- 

LI' LMI 
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tiSLMi et dm. Mari^ nunc rtgis et regitiiS Jng)it^, prtmo Thi Kf»» 
fupradi£i. ipfi tidtm Josepho Hornby hared, et ajjig. futs ad 
recept, hujus fcaccar. p& manus commijftonar. thcj. thefaur. et camerar. 
tjufden\ recept. pro tempore exijien. de thejaura de tempore in tempus Caje, 
provenien. accrefcen. et emergen, de prad. htereditar. revention. de 
THE EXCISE in man.Juit de tempore in tempus exijien. poji et ultra 
annual, fummam necefjar. folubil. pro gubernation. [Angeice ma¬ 
nagement] didi. revention. de the excise, et poji et ultra annual, 
fummam attingen. ad duodedm mille ducent, ct novem libras quindecim 
foUd. que^usr denar, et unum ohol. aut eo circiter in dihis literis 
patent, mentionat. fore folubil.exinde annuat. presfui.CATHEKiuM 
, modo regime dotijja Anglite ut parcel, juniiur. jutv^ et poji et ultra 
annual, fummam viginti quatuor mille lihrarum in efdem literis 
patent, mentionat. fore onnuat. nuper Jolubil. praefuto Jacoio 
puci £bor. et modo annuat, folubil, dom. regi et dom. regime nunc 
adprad, feparal. fejia Annunciationh beatje Marine Virginis, 

Nativitatis Sancti Johawnis Baptistae, Sancti Mi- 
CHAELis Archang. Ct NativitatisDou. Dei mjlri communiter . 

[vocat, Christmas] per aquas et aquales ponioms annuatim fol- 

vetur. Et quod tall, toties quoties cafus requiret levnnd. ad diii. 

recept. fcaccar. pro prad. annual, reddiiu five fum. feptingent. * C 45 1 

* quinquaginta et duaram Ubrarum jeptendecim folid. et decern denar, 

refid, prad. annualis reddttus mille trecentarum quinquagint. duarum 

Ubrarum fcptendecim folid. et dccem denar, idem refid. reddttus feu 

aliqua inde parcel, deveniret .debit, feundum formam ct effeSium 

liter arum patent, prad.fuper commijfionarium thefaurarium^ receptor. 

colleEtor.fiVi firmarium didi. hareditariarum revention. de the 

EXCISE per officiar, recept. hujus fcaccar. pro tempore exijien. ad 

quos levac, tallior. in ead. recept, pertinent feu pertinehit de tempore 

tn tempus ad requijition. ejufdem JosEPHi Hornby hared, et 

ajfign. fuorum leventur fecundum formam efftilum et dheSdionem 

literar. patent, pradtfl, et fecundum curfum diB. recept. fcaccar. 

falvo femper jure regis et regina nunc fi, isc. Idea in to manifefie 

ejl err atum ; err at, eji etiam in hoc quod per record, prad. apparet 

quod judicium prad. in forma prad. reddit. redd. t. e>. ijlit pro prafat, 

Josepho Hornby verfus eofdem dom, regem et dom. reginam uhi 
per legem terra hujus regni Anglia judicium ill. reddi dfhinffet pro 
eifdem dom. regr et dom. regina nunc verfus prafat. 

Hornby, hko in eo manifefie efi erratum-, et fic i'.em AttoR- 
NAT. General, pro cod. dom, rege tt dom. > egme d;. it quod in re¬ 
cord. et procejj. p, ad. ac in recordo j idicii pt ad. mr/nfe/ic eji et rat, 
et fuper inde idem attornat. diBor. now. regis tiduin. redna pro eif¬ 
dem dom. rege et dom. regina ptii. quod judicium i'iud .h ct roresprad. 
ct alios in record, ct ptocejj. exijien re cretur adnuVetur et penitus 
pro nullo habeatur. Ac etiam brev d.Bcr. dom. tegis ct rcgvia ad 
pramuniend. prafat. Jo;.EPriUM Hornbv ,fiend, cr, am prafat. 
dom. cujiod. magr.i JijU, A gl. it c,o,nlm trepvr at io cd ccritvn 
dtem aud.tur, re. ard. cu proerjj, prad. er ores, et tche-. i .j ..d f icicn I, 
et recipiend. quod fait j>Jlu» in pr.vmifii'', We. Et ti.on.edttur, Wc. 

Super q.n idem JOSEPH. II Ri.B^ died quo I vec in i ccord. ct 
piocejj. praia, ncq. in ■-’dditlone juJic.i pi a.I, de ct fuper pi ad. mo- 

raci 
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Tsk Kin* fae» in lege in ullo efierratum, Et petit quod Curia di0, dom, regit 
Hobwbt"*^ or regina nunc hie proeedat tarn ad examinationem record, et 

»"*”bamkbr* prad. quam materia prad. fuperius pro erroribus ajjignat, Sed 

Care. quia Curia vult advifari in pramijfts antequamt (dc. idea dies date 
eji partibus prad. in flatu quo ficut nunc d die Pafch, ufq. in unum 
menfem proximum anno quarto rogni dom, Gulielmi et dome 
M AB nunc regis et regina de judicio fuo inde audiend, eo quod Curid 

didi. dom. regis et dom, regina nunc inde nondum^ c. Ad quent 
diem vener, partes prad, et ob caufam prad. habend, diem ulterior, 
in Jiatu quo nunc ufq. in o£lab. Santt. T; in. ad Judicium ftum indt 
audiend. to quod Curia hie inde nondum-i isc, 

C 4^ 1 * Treby> Chief JuJiice, There are two points in this 

cafe: 

FIRST, Whether thefc letters patents are valid in law, and fiif- 
ficient to bind the king ? 

Secondly, Whether the remedy that thefe petitioners 
have taken be proper ? 

As to THE FIRST, 1 am of opinion, that the letters patents ard 
valid and fufficient to bind the king. It is objected, that the word 

fuecejforsf in the ftatute by which this revenue is given, intends- 
that it Avail be fixed in the crown, and unalienable. To this 
I anfwer, that there are feveral other flatutes by which lands and 
other revenues were given to the king by the fame words that are 
*kin. 6of. fill, this ftatute ; and yet the kings of England had always power to 
Lord Somcr* alien them, as appears by Berkley's Cafe (a)y by the flatute of 

ArR. 128. Monuf cries and by Vaughan (b). So King Charles the Second 

« Header^’'*’ having an eftate of inheritance in thisbranch of his revenue, had the 
(3, B* f.}. famepowerto alien thisashe had to alien anyotherpartofit. Ithas 

6. Com'. Dig. been ftrongly objected, that if the king fhould have a power to 
** Prarogative” alien ail his lands and revenues, it might be of pernicious con- 

(D. 87.). fequence to his fubjeils, ai'/d that then our exchequer in England 

Maddox, 271* ^ould be like the Spanish exchequer, of which it is faid, 
that it receives taxes and revenues from the general, only to pay 
them out to fome particular perfons. To this I anfwer, that this 
•Tliiglit be fome reafon to induce the making an ail of parliament to 
reftraiii the king’s power of alienation j but fince here the parlia- 
Whether nient has thought fit to give the king fuch a power, we ought to 
the barons can acquiefce and fubmit to it. But that which 1 fliall chiefly proceed 
irM?ure’*ou'"Vf judgment, which I think to be very extraordinary, and 

th« exchequer ? fuch as THE Barons Could not give; for 1 do not think that they 
can award the king's treafurc out of the exchequer. 

Then I take this judgment to be very erroneous and deficient in 
feveral particulars. 

* C 47 1 * First, It leaves out The treasurer, who id the chief 

officer concerned in difpofing the king’s money. 

(o) Plowden, 234. 10248. Vaugh. fij. See alfo t. RolI.Abr, 198* 

Secondly^ 
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Secondly, The chamberlain of the exchequer ought to 
have been mentioned as well as the treafurer; and fo is the 
judgment in the cafe of Nevel [a) and Worth (Z»), and alfoin Cot- 
totCs Records, 

Thirdly, This judgment appoints iaUlcs to be ftruck from 
time to time, and orders the method of payment of the feveral fums 
of money, which I take it the barons cannot do j for theyfeem 
to undertake to do what is proper work for an zSt of parliament, 
which only can appoint the treasurer to make payments in 
fuch an order (r). 

In the next place, I take it that this judgment cannot be 
*ajjaended, becaufe thefe are faults infubltance, and the law is very 
nice and curious in judgments; fo if a mifericordia be entered for 
a cfipiatur^ the judgment is erroneous; fo is it if it be concejum 
ejl inrtead of confideratutn ejl^ idc. [d). 

Now I come to the remedy, which I take to be the great and 
difficult point of the cafe. And I am of opinion, that no judgment 
can be given upon this petition to the BaroNs ; for Ido not 
think that the court of exchequer has any power to difpofe of the 
king’s treafure, and therefore 1 cannot fee how this judgment can 
have any effe£t: indeed it is faid, that the petitioner will have 
a writ to the officers of the treafury, or to the, jcreasurer 
himfelf, and if they do not obey this /iherate, that then they will 
enforce it by a£tion; but this they cannot do, for I hold that the 
treafurer may choofe, upon bare warrant, to pay in what order 
he thinks fit. 

Then they have fhewn no precedent that ever any fuch a£Iion 
was brought; though indeed my Lord Coke (e) leems to hint 
at it, and fo docs Plowden (/), and the Tear Book (g) 
but there the Uherate always went to the fubordinate officer, 
never to the treafurer himfelf. By ^he trcafuier, I mean the 
‘treafurer of the exchequer, and not the lord high treafurer of 
England\ for that great officer has long been difeontinued, and 
when he was in being, the greatelt ufe of him was when he had 
the honour to be your lordfhip’s colleague in this place (A). 

* So that I take it, that the treasurer may, if he pleafe, 
pay thefe annuities to the petitioners; but whetlicr he will do it or 
no, is left to his confciencc and difcretion; but he cannot be 
compelled to it but by authority of parliament. Then this re¬ 
medy is not warranted by the courfe of the excheqjjer : if there 
were any fuch ufage there, 1 agree it would be the law of the land. 


(a) Plowden, 37810 381. 

(A) Plow<leo, 45'>. 45S. 

0 ) Year Book 9. Uen. 4, pi. 28. 
(J) Latch. 177. t'oph. znj. 211. 
(«) 4. Inll. 116. 


(/) PI. Com. 186. 

Q) ^’^c***' Book 1. //<«. 7. pi. 8, 9, 

10. 

( 6 ) See z. Hawk. P. C. ch. 1, Por¬ 
ter, 140. 
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and fo is Rawlinses Cafe (a)y and Pl&wdeH (ij, but there has been 
no fuch ufage there ; and in this point I concur with my brother? 
Lechmere, who perhaps has the greateft Experience in the court 
of exchequer of any judge that ever fat there, for I think I lately 
heard him fay, it was fixty years fince he praftifed there. I have 
rcafon to think, whatever Mr. Plowden fays, that thefe Uberates 
were granted upon petitions to the king himfelf, and not to THE 
BARONS 5 you may fee abundance of them in Ryley (t). It appears 
indeed in Brooke that upon delivery of this writ to the officer 
and affets in the exchequer, an action lay againft the^ officer for 
non-payment j but that ever it could be brought againft the trea- 
furer or chamberlain, was never heard oi(e). But, fay they, there, 
is a claufe in the patent which empowers the treafurer, &c. <o 
make payments, &c. and this they call a perpetual warrant. But 
llhis makes againft thtf petitioners; for if it be fo, why do they prefer 
a petition to the barons of the exchequer ? If they can heve their 
debt without a petition barely upon this patent, where there is a 
grant, a command, and warrant to the treafurer and officers to 
pay the money (which, fay they, amounts to a liberate)y then it is 
a vain thing to fue in the exchequer for a judgment; for it cannot 
be prefumed that a liberate under the feaJ of the exchequer tefte 
Chief Baron, fhould be of more force than a liberate under the 
fcal of England*tejle MEIPIO {f J. 

To clear this point, it is neceflary to enquire into the power 
of the court of the exchequer. I do agree that they are fupreme 
auditors, and have authority over the king’s treafure; hut it rs in 
tranfttUy as upon the fheriirs accounts, or any other of the king's 
officers concerning the bringing-in of the king’s revenues into 
THE EXCHEQUER ; but whcn the money is there, it is in its 
center, and thf. barons have nothing to do with it j they are 
only conduits, but not produ«fts [g)'y and it would be of dangerous 
confequence for fo many to have to do with * the treafury, left^ 
as Vernon lays in his Book {l))y there be too many leaks in the* 
ciftern. 1 confefs, the court of exchequer does ufe to enrol char¬ 
ters in the exchequer, and that is the foundation of the accounts, 
&c. and fo is Plowden (;). But whether the barons of the cx.- 
chequer have a pov/er to control and command the treafurer, is a 
great and arduous point; it is in efFedf, Whether the barqns (hall 
have the power to turn oupthe treafurer when they pleafe; aiMl 
whether the petitions that were formerly preferred to the king, 
fhall be now exhibited to the barons of the exchequer ? which 
matters 1 muft own I cannot be brought to imagine, though 1 


(rt) 4. Co. 52. 

(i) Plowrf. 31 . 

(e) Ryley’s Flacita Parliamentaria. 
(d) Bro. Abr. “ Talley de Exche- 
*• quer” T. ver. Eb. 136. 

(t) Ante, 14. 

(_/) Rttflfter, jyT, 

U) Inlt. iSt. 4. Inft, 115. 


(h) Vernon’s Confideratloni on the 
Court of Exchequer, printed in 16441 1 
it was repnblidied in 1661 unjder the 
title of “ The Exchequer Opened,'* See. 
and, except the titles, both books are in 
every reaped the fame. 

(>) Piowd, Comiti. 310. 
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Would tMnk as favourably as po(?ible in this cafe; for I give this Th« Kins 

opinion, not becjufe 1,would, but becaufe I mull. But I take «;■••»:/# 

this power in the barons, to be againll the nature and inflitution 

of the court of exchequer; for they arc originally empowered by Case. ” •' 

the king to get in his revenue, and it is for the fake of the revenue 

that they have any thing elfe to do ; and ail they do, is to convey 

the king’s treafure to its pioper piece, but they cannot dilpofe of 

it ; for there is no correfpoiiJence between the baions and the 

officers of the treafury. Upon reverfal of j we know there attaimt’Ts * no 

is no relirtution of the money piid to ii-iE king ; and the rca- reftitution of 

fon is, becaufe the barons cannot in fuch cafe comroul tlic treafury. money paid to 

I remember feveral years fmee there was a folicitor who brought ^‘"6* 

the rolls of a forfeited eftate in ddpute into court; and they ordered 

the_ money to be put into the hands of the, remembrancer ; 

for they faid, that if it was once paid into the treasury there 

was no getting it out again. 


The cafe in fliort is no more than this ; Suppofe the king be 
indebted to THE petitioners, and alfo to the arm), the fleets, 

&c. now who Ihall direct tiie payment wf thefe d-.bts, the barons 

or the treafurcr ? who is the belt judge of the llaic of the kingdom 

and of its nectflities ? So rhat fuppofe there was only four tiiou- 

fand pounds in THE EXCin-.cj^UER, and we were tlTrcatencd with a 

foreign invailon, How (hall this money be difpnfed r Says the 

TREASURER, To raife men, t» pay the army and our fleets, that 

by fheir afliflance we may prevent the enemy from coming 

amongd: us. No, fay the barons, vve mull pay the 'cankers 

with this money, though at the fame trmc we open tire gates and 

let ill Hannibal to our utter ruin and deftrudtion. Ady Lord 

Coke, in treating of the court of the exchequer [a), takes notice 

of the oaths taken * by THE treasurer, and aifo by the * f CO 1 

BARONS. In the treafurer’s oath it is mentioned, that “ he is ^ 

to keep and difp'mfe the king’s treafure fafely;” hut in the of 

barons oath tliere is not a word of this matter taKen notice of; hi's oarii"*^***'^*^*^* 
which to me is an argument that the treafurcr is judge in point of 
ifluing money, whetfier it be due and payable or nor, and to whom, 
in what manner, and when it ihr.!! be paid, &c. And this I take nature of 
to be the true reafon, why no action can be brought againft the 
TREasIjreR, becaufe he adls as a judge, and not as a miniji^r Moore, 
of the epurt, fc r he is not attendant to it, as fherifFs, bailiffs, &c, 
are; fol take “ it may be paid” is enough for the barons to 
fay; but “muft be paid” is only for the treasurer to fay 
It is treafon to counterfeit the great or privy feal, becaufe they only 
have to do with the king’s revenue ; but it was never thought 
treafon to counterfeit the exchequer feal, which has nothing to do 
with it (f). In the contefts heretofore between the king and thf 
people, what was meant when they complained that the king’s 
treafure was mifpent and mifemploy^ ? Not that it was paid away 


(«) 4. loft. 103. to X16. 
(r) Plowd. X13. 

VoL. V. 


(Jk) See Doddinjton'i Cafe, Cro. £llz. 54J. 

£ widiout 
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without letters patents, or taken away without the king’s graiiti 
blit it was this, they blamed the treasurer, bccaufe he paid 
away the king’s treafure to perfons unworthy, to minions and 
favourites, though they had grants from the crown by letters 
patents. But yet it was left to the treasurer’s difcrction to 
have paid them or not j wliich he Ihould not have done, when* 
perhaps, the public good required it. 

Nowl come to the authorities in our books. Ifhallbegin with 
the yiar Book of Edivard the Third(a)^ and Book of Jjjl-MS (bj^ 
wherein it is faid, by the Chief Baron, that we fhall tak^ conu- 
fance of all matters that may turn to the king’s advantage, but not 
a word concerning the diipof.il of the treafury, and ilic Year Bouk 
of Henry the Sixth ^c) and Roll (d) are exprefs. So in the cafe 
of Stradiirg v. Morgan j it is faid, that jio picas fiiail be held in 
Ae exchequer but for the advantage of recovery of the king’s 
^debts, and bringing in his revenues ; fo that the common pleas in 
the exchequer are only founded on the getting in of the king’srevc- 
nue. I choofe to cite Adr. Pkivdi.n^ becaufe his book isfo mightily 
relied on by iheothcr fide j I mean the cales oiNtvill and Wro th(f). 
I believe it was the authority of thofe cafes that raifed all this 
duft, but I fhall anfu er them by and by, and at prefent fhall only 
obferve, that there is not one law-book, that * gives thefe cai'es the 
credit to mention them, I mean as to this point of proceeding by 
petition to the barons, &c. So in the Earl of Devonff)ire's Cafe {g) 
there is no notice taken ofNevtll’s Cafe (/;], and // 'roth’s Caf (i j, 
though there was oppoitunity enough to have ment'oned them, 
if they thought they had been of any weight and authority. So in 
Roli*i jiuridgment (jf), and in RoWs Reports (/), the refoliition in 
the Earl of Devonjhire's Cafe [m) is cited, but not a word of 
HeviWs Cafe (e), or IVrotlPs Cafe (o). 

In the next place I fliall mention fome treatifes concerning the 
court of exchequer. 

First, There is Gervafius Tillurievfts (p)y who fets forth the 
jurifdiilion of the court of exchequer, but mentions nothing of this 
power in the barons to controul the treafury. I hc copitalit 
jujiitiarius Anglies\iaA indeed a controul over the treasurer 
himfelf, as appears from Spehnan [q). So w'hen Hugo de Burgoi 
who was the laft great jufticiary, was in difgrace,he was charged to 
render an account of the mifpciuling of the king’s revenue j which 


(a) I. FilU, 3. pi- 35. 

(i) 38 Alfize, pi. io. 

(<r) 19. 6, pi. 62,63, 

(</) s. Roll. Rep. 301. 

(e) PJowdeii, 207. 

( / ) l>ir Henry NevUrsCafe, Plowd, 
377. j and Sir Thomas Wroth’s Cale, 
Plowd. 452. 

(g) II. Co. 92. 

(fc) Pl#w. 377. 


(1) Plow. 452, 

(ij 2. Roll. Abr. 2G0. 

(/) 2. Roll. Rtp. 180. 183. 

(fh) See Moor, 476. 2. itlft. 553. 
Li^t. Rep. 91. 

(») Plowd, 377. 

(0) Plowd, 452, 

(/)) Gcivnf;us> Tilburienfis de Rebut 
in ScrfccatioGciHs. 

‘(v) Spel.'Gloir. 71. 331, 


Ihews 
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Ciews that he had a power over the treasurer : but ever fince 
this great office has been difeontinued the treasurer has adled 
According to his o’.>'n difcrction. The next book that I lhall quote 
i’s called Diverjity of Courts (a) \ it is mentioned in my Lord 
Coke's Preface to the Tenth Report : but there is nothing of this 
po*.'er in the barons mentioned there. Neither is it taken 
notice of in the Mirror (b)^ in Fleta fej^ in Britton (d), in 
Crompton (e)^ which book was printed fifteen years after AJy . 
PIon den'9, nor in the Secoyid In/iitute (f)^ nor in the Fourth 
Jnjiitute (g)^ whefe the full authority of this court is fully fet 
forth. And I cannot but alfoobferve, that Air. Prinny in a book 
which he printed on purpofe to animadvert on my Lord Cske's 
Fourth Injiiiute (h)y docs not take notice of any fiich power. I 
fhall beg leave alfo to mention Mr. Vernon (if and Mr. Camh- 
den (k)y and 8 ir Tho. Smith (/J, who were great and learned men, 
though their books, I confefs, are not of authority ; but if there 
had been any fuch power in the baRons of the exchequer, it is 
probable tiiey would have taken notice of it. Next, there are 
Savil’s ReporiSy Lane's Repay ISy and my brotner Hardrefs's 
RrportSy which treat chiefly of THE court'OF exchequer ; 
but vet they give not the Icait countenance to any fuch power ; 
To it! I. Roll. Mr. 53l'l, 539. in Lane's Cafe, 2. Co. i6. a. Roll. 
Rep. 294. there is not one fylidble of it. 

■*Ifliall conclude this point with this obfsivation, that fince there 
■were two ^reat powers in the barons (as is pretended), one of 
bringing in money into the exchequer, and the other of paying it 
out, that yet thcfc books (houlJ be all lilent as to the greateft 
power of puying iiou-l, is very ilraiige and unaccoui)table j which 
indeed does .nduce me to believe, that there is no fuch power in 
the baron'^, and that thofc petitioners have mentioned in their 
petition the only way of having their : nnuities j that is, as their 
former payments were made, vi^c. by warrant from the lord 
treafurer. 

Now I come to the objci^^ions. 

First, I'hcy quote Ryley's Placita Pm Uamenteiria (m) ; but 
If I can.apprehend them, ihofe w’ords make againft the petitioiiers. 
'Fhen Margery Parker s Cafe (n) was mightily infilled on, and 
indeed at firlt I thovight there was fomething in it j but upon a 
ftridl perufal I find it is confident enough with my opinion : in- 


(a) Originally puhiiflicfl in rrcncllin 

i^Z5. ; but there i« an cJiuon 

of 1646. 

(b) Home’s Milror of Junice;-,cjp.I, 

f. 14. 

(ir) Fleta, lib, *. c. 25. 

(J) Bruton, ch. z, f. 6 . 

(«) Cromp. Junldidtion of dourts, 
ies- 

(/■) a. Inlt. 551. 

(jg) 4. laft. 103, 


(A) Piihlilhed in 1669. 

(i) Vernon's Coiifidcratlons on the 
Cuuit of Exchequer. 

(i) C.inibdcn's Britannia. 

(t) Smith’s Conimwiiwcalih of Eng¬ 
land. 

(tn) Ryley, 251. 253. 257. 262. 
337. 526 5'9. &c. 

(n) Yiar Book, 9. //w. 6. pi. j2, 
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deed Babincton mentioned there a remedy by petition to the 
barons, but this was only a word flipped oilt j but the Court gave 
no regard to it, and wore of opinion againfl: it, that there was no 
I'jch icmcdy. And it is obfcrvahle, that Brook in his Ahridg'' 
takes no nriico of B akington's opinion, though he does 
of all the reft of the cafe. "I'he next thing objedlcd is, that the 
barons do every Term icn^SLlibornte to the ofticcis of the treafury 
under the exchequer-feal to pay money for paper, pens, and other 
necelTaries for the com t of the exchequer ; the charge of which, 
I am told, comes to two or three hundred pounds a>ycar. To 
tins I anfwer, that flrft this writ goe.s withoutany judgment at all^ 
fo that according to this, the petitioners needed not to have had 
any judgment j but the true reafon of ifluing forth this writ is 
grounded on this : *ln the trcafurcr’s coinmiflion there is this 
claufc, that he fhall pay out fuch fums of money as are required 
pro neciijfartis fcaccarii: but of this writ they take no further 
notice than as a certificate w'hen they make up their accounts. 


Now for the precedents. 


The court of exchequer is guided by multitudes of prece¬ 
dents (a) but here they have not one precedent for fuch a power 
over the king’s ^cvcmJe, to which the law has fo great a regard ; 
for there is nothing in the law fo fenced, fo guarded, and fofecured, 
[ T j as the king's inheritance : where that is concerned, tiierc muft 
be peUtioK of ri^ht, an inquifition found, befides fcarchcs, &c.; fo 
careful is the law of the king’s inheritance and revenue. 'But 
now here the king mult lofc his ficchoIJ without trial, which his 
fubjects fhall not do, as appears by Magna Charta (bj. 


In the next place I fhall anfwer the cafc'', which indeed give 
life to the preleiu cafe, and are the foundation of it. First, 
as to NeviWi Caje [<.) : I obfeTve the petitioners counfcl do not 
agree in their title to it: fome fay, it was greunded on z petition of 
others, that it was a jnnrflratu de droit \ and others, that it 
was a complaint agdiift the othcers of the treafury. But true it 
is, that Mr. Plowden is precifc anti exprefs in the point, though it 
feems to me to be but his own private opinion j and i muft take 
the boldncfs to fay that he is miftakcii, as will appear from thefe 
books, 13. Hcv. 7. pi 15. 4. Edw. 4. pL 23. b. I. tea. 190. 

]. And. V53. Sz/'T'/If, 125. all which cafes happened but twelve 
years after AV't’/V/’s, 'uul yet arc contrary to it. By the fame books 
a.id tiic fame ixafons it appears, that JVrotIds Cafe (d) ought to 
have no iiioie weight than AVaz/f’s, Lfc. 


(n) Lanc'i ('uf':, a. Co. iG, Moor, 
1:65. RciiitJ V, BArnjrd, Cro. Car. 
513. PJowd. 230. 32<). 2. Roll. 

324 Crp, Crir. 528. 

(l>) )j. lien, 3. itat. I. c. 20. ; rhe 

3. hd-M. 1. c. 24. { the 75. j. 


ftit. 3. c. 4.; the jS. hJ-M, 3. c. 3. 3 
the 52. Hen. 3. c. 22. j the 13. Rieb. 3. 
c. 12. j and the 16. Rifh. 3 . c. z. 

(f) PJowd. 377. 

{d) PloAti. 452. 


Therefore 
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Therefore I conclude, that this jud^nunt given by the ba- 
Tons of the exchequer is an erroneous jaJgmeni, and ought to be 
^erfed, • 

HotT, Chief yujiicej contra. In this cafe there have been two 
points made: 

First, Whether this grant be good ? 

Secondly, Whether there be a proper courfe taken by the 
patentees ? 

There has indeed been a third point ftarted by my brother 
t^ho argued laft, and that rerpe(3s the entering of the judgni'nit. 

As to THE FIRST QUE'^TION, I hold the grant to be good, and Comb. lyo. 
all who have argued here have concurred Tn the fair.;, opinion. 

I do confefs, that this is the great point of tne caf’, and fo much 
has been faid to it that little more can bo added ; bat I inuO: fay 
fomething to it, though I cannot but repeat. I hoid, that 
King Charles the Second niglit charge this branch of his revenue; 
and my reafon for my opinion is but fhort. * It is, heenufe the * ^ j 
king was feifed of an eftate in fee of this revenue ; for to riich an 
eftate apower of aiien.ation is incident (rt). And I lake it to b ■ the 
intent and the exprefs words of the act, that the kft.ig IliouU! have 
aright and liberty of alienating and charging this eio.te. it is no 
obje^ion, that this revenue was given to the Icing uu l.r a trull; 
for notwithftanding that he m.ight alien it. So fever .1 Icings of 
England have founded corporations of charitable ufes, and y.. t iiieie 
perfons incorporated might, nntwiihflandingliich trull,alien chair 
eftates ; fo may Jean and chapter theirs; fo may a bifhop «itn the 
confenl of dean and chapter; fo a parfon, with the confenu of t.he 
patron and ordinary, might have aliened the land of w'hich !•;■ vv.,s 
feifed in the right of his church ; but the king has nobody raq.iiteJ 
to confent to ins alienations. To fay* that he may alien by rhe Iil 
confent of the eltates of the realm, is as much as to fay he cannot wii.n>> lo the 
alien without an a6t of pailiament, which he may clearly do. And 
indeed this revenue comes to the king hy purchajc ; for he gave ;i 
recompence for it, viz. part of his Jlanding revenues^ it being the . ^ 
pfcfits that did anfe from his werets and lizeries. But it is ob- 
jeefted, that this power in the king of alienating his revenues may j,; 
be a prejudice to bis people, to whom he muft recur coniinualiy co. 44. b. 
for fupplies. 1 anfwer, chat the law has not fuch diflionourable 


'.Vhc'har, and 
in what uaf.'s, 
tii.* kiti^ nn/ 
lii'.n liii tc.'C” 


bTt tlir Jrtvv 
A III not peniiit 
I- r g to do 



the king from a power of aliening his revenues of which he is Codb, 317 
feifed in fee. It is againft the nature of the being of a king that 7v 


king 

he fhould have lefs power than his people ; for before he was king 


Crn. A.g. 6 a, 


^ I'll). 246. 4?.7.b. 


he had power to alien. Now when the crown defeended upon ,3 e. 4 . g. 
him he is feifed in jure coronag^vA (ball he then have lefs power 1. ii. 7. 90. 

(«) Littkton's Tenures, fe^. 360. 
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capacity. 


over thofe very lands than lie had before tlie defeentof the crown ? 
Shall he now be difablcd to alien by being a king ? This would 
beagainlta common principle of law, that fhc defeent of the crown 
takes away all difabilit)^ {a]. Then it is repugnant to the confti- 
tution of the government. Suppofe a king fliould be under a 
prcfe'it daiiger of being invaded, if the king could not raife money 
by alienating his revenue the nation might perifh; for he cannot 
oth^erwifc raife money than by an at*!! of parliament, for which there 
might not * be time : and therefore heretofore the kings of Eng¬ 
land have borrowed feveral fums of money by mortgaging their 
l.'^nds (/.>), And there ought to be a power in all governments to 
reward perfons thatdeferve well, for rewards and punifhmcnts ar» 
the fupporters of all governrnci.ts ; and it has h»'cn the conflant 
ufage of the kings of England to reward perfons defor'dng of th^ 
government out of the crown revenues, by penfions, and giving 
eilatcs t(' fupport the titles of earl and othci dignities [c). And 
this has been a lowed of by act of parliament, as appears by 
34. Ihnt. 8. c. 20. Hut fome perhaps will fay, that I have been, 
talking little to chc purpru'e, for thattkeyd-) not deny that the king 
might alien his ovv ii demefnes, or any lands that come to him by 
delcent or purch.i<c ; but, (ay they, this revcivee was (cttled by aiSt 
of parliament on the crown, and therefote it cannji be aliened. 
But I do not find a.iy fuch di(hn(!?ion in our law books, nor any 
authority from coiiinion or fhuutc law that retrains the kings of 
England from aliening any foit of ih.ir revenues. As for the 
lands in demejne^ they feemed molt appropriated for, the 

king’s life of any of his revenues, for they had feveral*privileges 
all relatii’g to the king ; as not to be implcadtd out of the manor, 
to be free of toll for all things concerning their fiidcnancc and 
hufbandry, net to be impanelled on anv iiiquclt ; and yet, not- 
withftanding all this, thole lands were always alienable j and if 
thefe lands were alienable, What ellates in the crown are not 
alienable.? And our books'do take notice that theic cflatcs are, 
alienable {d). 'T hen v>hat rcafon can be given why fome eftates 
Ihoulu be aliened, and otlieis not ? Why may not the king as v/ell 


alien thefe efl.'tes as he may the flowers of his crown, as appears 
in the Ji'bot I.J Strata Marcella's Cafe (c) ^ for he may grant a 
county palatine, which has jura regalia ■, fo he has granted a power 
to pardon trev.fon or felony, he. Indeed thefe prerogatives are. 
re-aflumpd to the crown by the flatutc 27. Hen, 8. c. 24. but the 
grants w'erc not vc'id. Then if an eflate be fettled on a lubje< 5 t by 
aCl of parliament, it will not be denied but that he may alien fuch 
tftate ; and why fhall not the king have the fame* privilege ? It 
appears in fa<ft, that he has always done it : fo all the lands that 


(а) Pl'-warn, Toj. Dyer, an. Staundford Prerogaiiva Regls^ 

( б ) Cotton’s Port. 175. 38. 4 * Abr. 205. 

(«) Scieen’s I i.lts of Honour, p. 838. (rl^.C'o. 25. Moor, 474. Palm, 

and e'alvm's 0.jre, 7. Co 13. 78. l. Mod, 232. 4. Bac. Abi’^ 

/d) Viu. Nat. Kiev. 13. 166. and 205. 

belonged 
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belonged to the abbies and monafteries were aliened by the ♦ king, The Kim 9 
and yet they were given to him by aft of parliament, and by jj^^**^***^ 
general words, as it is here ; fo the cuftoms have been always THs**BANK*"t 
granted and charged by the king, and yet they were granted to Cass, 
him by a£t of parliament. The authorities in our boolcs are full 
to this purpofe } as the Tear Books 21. Ed. 3. 47. 29, Ed. 3, 

Plowd. I, 2. 4. Inf}. 45. Davisy 7. 14. Knighton^ 1684. 

But it is objciftcd, that this rcvciiue was given in lieu of inherit¬ 
ances that were unalienable, the wards, liveries, purveyances, 

&c. though how the nature of thefc inheritances can aftcdl 
inheritances of another nature I cannot fee 5 but even thefe 
,inheritances were always in effeJf alienable, for they might have 
been rclcafed, 'I'hc king may grant to be free of pi ilagc, Sir Tho¬ 
mas Waller's Gale j and i'o wercfcrvices hi capite^ and purveyances, 

&c. Some opinions have been urged whiah fay, that the crown 
revenues could not be aliened, as Fleta and Braiion \ but 
thefc books are only ornaments to the law ; they are not looked on 
as authentic, cfpecially where the pradlice has been always to the 
contrary; but Britton {a) is otherwife, andfo is Seiden (b). And 
Bra^on himfelf feems to be of another opinion where he fays (r), 
that even res /acres are alienable by the common law, though 
“ perhaps by the canon law they arc not to be aliened.” So the 
ftatute of Bigamis alfo admits, that the king* may grant away 
his revenues. Fortcfciu\ in his book de Laudibus Lepum Anglia.^ 
fays, “ that the government is not only re ul.^ but legal and 
political y” and tliendifcouifes of the particulars wherein Mr regal 
power is» reft rained : and if our conftitution had been fo that the 
king could not alien his lands or revenues, it cannot be imagined 
but that he would have mentioned a thing fo remarkable, cfpecially 
in a time when there w’erc fo many grants nude by the crown j 
though indeed at that time there were many acts of refumption 
made, as there W'cre before and after ; as in tne reign of Henry the 
Fourth (d).y and in the tirneof A'ln' Henry the Eighth^ itfe. which 
are a great d; monfti ation that thofe grants could not be revoked or 
avoided but by adt of parliament. It is objcvited, tha,t the fee-farm 
rents in the time of King Charles the Second were granted by a£t or”'ifliamen^ 
of parliament; but they might have been granteU witliout that * 

a£t} it was only made to encourage purchafers, to make good the 
letters patents beyond all fcru[)lc, and to give power to fue for the 
arrears of rent, and to diftrain, 5 rc. 'fhen it is objedfed, that piowd.inf. 
if this grant of the revenue ihould be alienable to the fubjeils, 
that then the king’s officers of excife would be the fubjedls officers, L 5 7 Jl 
But that does not follow, they are only a means to convey to their 
fellow-fubjedts their right, and that which is granted to them by 
the king’s letters patents. So the juftices in eyre^ and of oyer and 
^ermintri ^c. arc the king’s juftices ^ and yet they convey juftice 


(a) Britt. 87. 

{l>) Seldcn, 549. and 552. 


(r) Br^^Von, bk. 2, c. 57. 

(J) V«ar Book 6. Hen. 4. pi. 14. 



Trinity Term, 7. Will. 3. In B. R. 


The Kino 

agah/t 

Hornbv ; OR, 

•THE Bankeri 

Case. 


to the people. Inji. 162. As forthefe letters patents them- 
felves, it is pl.iin by the whole tenor of the patents that the king; 
was not deceived in his grant j and the conriJeration being exe¬ 
cuted, though it be falfe yet that w’dl not avoid the grant. Plo. 
554. So that I conclude this point, that thefe letters patents 
which charge this branch of the revenue are good and fina in law. 


I come now to the second point, and that is concerning 
the remedy taken by the patentees. And I hold they have taken a 
very proper and legal rerh-dy. We are all agreed that they have 
a right; and if fo, then they muft have fome remedy to come at it 
Remedies to re- too. The remedies at common law to recover againft the king 
cover againft the were by petition, or monjiran: de droit. Indeed there is anew 
remedy now giv:n by the ftatute 2. Edw. 6. c. 8. and th.it is by 
Skin. 608. way of traverje to the king’s title. 4. Co. 54. 2. hijl. 688 

TetUiaxof liikt, But FIRST, a petition 'of right is not neceflary in this cafe ; not 
the nataic ot it. but that a man may proceed in this way, and admit himfclf out of 
pofleflion ifhepleafe But it is not neceflary for two reafons : 
First, Becaufe a petition of right is grounded always upon a 
Hiked matter of facf fuggefted, and not or: ecord ; and u['on fuci\a 
fuggeflion there is a commiflion iflues out of chanc..ry (a). 
But here the title is derived by letters patents, which are of record ; 
fo that here is no matter of full: to be enquired of. Secondlv, 
The patentees do not endeavour to deftroy the king’s title; but 
petitions of right do fo, and are geneially incofifiltent with the 
king’s tiile. Then this annuity is not turned to a right, as if 
there had been an attainder, &c. ; tiiurefoie why (hould thcre.be 
Manjlrantde a petition of right ? I take this remedy to be by a tnodjtrans de 
dr^i, where it remedy is to be fued at common law, when the 

party’s * title appeared of record (h''. A moniirans de droit ov' 
•[58] ovflcr le metine (which is all one in efFedt) always lies where the 
tide or right of the king .ippears, as well by mattei of record as the 
king’s title ; and thi.- appears fully in Tije Sadien C'tjc (c). Aifo 
it is plain, that a jno'-Jlrans de droit lies in i he ExcHtciUER ; I 
think there is no doubt of that. It is objected, that the petition 
fhould be firll Hied to the king ; but by the records in Rylcy [d) 
it appears that thefe petitions of right have been fued to the court 
of king’s bench. Bui indeed tnis petition difl'ei.s from rhofe ; ter 
this being only the way of complaint, there needs no inuorfement, 
as in the other cafes. 


The next objection is, that in this precedent there was a 
liberate. 1 his wiit is in its nature a tvrit of aUc.vauce (e) ; but 
this Wiit does not give any manner of jut iliirition, for the court 
Rower of the may hold plea, and proceed without it. But the next anfwer that 
barons of ihe J give to this, and which may be fatisfadtory to any body, is the 
anfwer^^d of 5. Rich. 2 - C. 9. which diredls THE B.^RONS OF THE 

inandV. exchequfr to anfv/er every demand, without any writ or letter 

from the kingj fo is 4. Inji. 110. So that 1 take it to be very 


(a) Year Book 9. Btm, 4. pi. 4. (d) Rylcy’s Placita ParlUmentaria, 

Co Ent. 46a, zjj. 351. Staundford, yz. 

(i) Keilway, 178. (f) Reglftcr, 191. 

(e) Hob, 334. 4, Co. 54, 

plAlD) 
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plain, that the barons might proceed here without any writ 
at all. 

But it is objected, that the wrir fhould have been dircdlcd 
to the treafurcr, &c. Put this needs not bi^ ; for the treafurcr has 
nothing to do witli civil picas (ei) Indeed Fitzherbert (b) mentions 
the treafurcr ; but ihat is a common error, and the writs need not 
be fo direfted. It is true, as mv Lorgb Coif obferves, that the 
legitimation of any cafe ma' be fufpeCted that has no cafe of kin to 
it; and I agree to that rule : but I think I have found out foinc 
kindred to this prefent cale, and that is the cafe in Cok/s En~ 
tries (f) ; for there thf bapons did allow certain liberties, and 
•alfo the payment of a reiil-e large granted by the king to my Lord 
Hunjdort. So the oi Mar'cry (<;/) is a conllderable 

authority to this poiiit; flie had an annuity oat of the magna cuf- 
turha of London^ granted by the v]ucen, out of a fum affigned for her 
dower, to leceive of the cutlcaiKis ; the queen Iliall not have 
a» 5 lioa againlt the curro'm*i‘>, but muft fue to the barons of the 
exchequer ; * and Alargcry Parker may fue for it in the exche¬ 
quer in llte fame mannei as the queen might for her portion. 
Then there is my Lady hroughton’s Cafe^ which happened in the 
twenty-fifth year of Charles tht Second. My Lady Broughton 
forfeited the keeper’s place of the new prison to the kino-, 
who th rcupon made a f izurc ; upon this the dean and chapter of 
U ejhinr.'.ev came into the court of exchequer and claimed the 
inherita ^ h» ic hiiid s were amoved. Indeed this mat¬ 

ter jvas hrit Itirred in the king’s bench, for they gave judgment to 
feize the pVifon. Now if the court of king’s bench might hold 
plea there of a movjirans de droit^ bccaufe the feizure was there, 
why 1 : ay thty not as well proceed in the exchequer by mon- 
Jirans de droity became the money is there ? It is true, money 
comes intoa.i-i iflucs out of the exchequer without the barons ; 
but, wim fubmifilon, the right of bringing in and illuing out of 
jhc money belongs to the haroiis ; and if you make the barons 
only judges of the right of coming in of the king’s money, you 
make them judges but of half their bufmefs which'belongs to that 
court; for the barons have the judicial power over the whole 
court of exchequer. And to fay that the treafurcr and his officers 
have no conclpondcnce with tiic barons is not true ; for all the 
books taivc notice of ihim as pc Tons that all belong to tile exche¬ 
quer. Some liave objecled, that this court ouglit regularly to 
hold pleas only where the l:ing m party, ami that this ^ourt ufed 
to be prohibited to proceed in any pleas that do not concern the 
king, and m 2. AyA 551. there you may lee what pleas they 
may hold. But heic the plea deies conce^rn the king ; for here 
is the king’s grant, and the fuit is to the king ; and this determi- 
ixatioii of the barons in this cafe is not thus aiivjudgment of their 
own, but the king himfel', by rcafon of fuch his letters patents, 
has obliged himfeif to make fuch payments. As in the cafe of an 

(«) Regiftef,i37. (f)Co.Ent. “ Chimof Liherties/’oi. 

(,•) Fits. Nt B. itjt In <j, Htn. 6, pL 13. 

obligation 


The Rim« 

agaiitfi 

HokNRY ; OR, 
Tl. * HanKCKS 
Case. 
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obligation where debt is brought upon it, and a recovery is had | 
it is not fo much the judgment of the Court that binds the property 
as the obligor himfelf, who by his bond Has'" fubje6ted his property 
to be determined by tlie judgment. 

Now as to the authorities which feem directly to govern this 
point, and the objeftions againft them. There is Sir 7 hofnas 
IVroth's Cafe^ in Pltrwdcn (a which 1 rely upon as a clear and full 
authority in this cafe, notwithftanding all the objcdlions that have 
been made againU it. * King Henry the Eighth had appointed Sir 
Thomas Wroth to be gentleman-ufher of the privy..chamber to 
Prince Edward^ and he granted to the faid Sir Thomas^ for the 
cxercife of the fame office, an annuity of twenty pounds, to Be had 
and yearly taken to the faid Sir Thomas from Lady-day then laft 
paft during his natuial life, by the hands of the treafurer of .his 
court of augmentations of the revenues of the crown for the time 
being, of fuch his treafure of the fame revenues as fhould remain 
in the hands of the treafurer at tv/o times in the year, &c. The 
chief objection againft this cafe is, that there the grant was under 
the feal of the court of augmentations, which was incor¬ 
porated with THE court of exchequer ; but that 1 deny, for 
that court was never legally united to the court of exche- 
QhiR, as was adjudged in Dyrr^ 216. ; fo that the ohjeftion, that 
Sir Thomas WroW-a grant was under the feal of the augmentation 
court, and under the furvey of it, is gone. Then it does not appear 
to me, that ever the court of augmentations had any power ex- 
prcfsly given them to relieve the grantees of fuch rents. I have 
looked over t!ie adt of parliament by which that court is confti- 
tuted, but 1 cannot ftnd any fuch power : but I think the court of 
augmentations did proceed in fuch manner that it might be alfo 
reputed a court of exchequer ; and the court of augmentations is 
by exprefs words made a court for the new revenues that fhould 
come to the crown, whic'h arc exempted from the jurifdidlion of 
the other court; but that w'hich I infer from hence is, that i(this 
new court of exchequer did in fume cafes relieve grantees of rents, 
&c. certainly the old court of exchequer ftiall have the fame privi¬ 
lege. 'I'here areothcr courts which have alfo proceeded in the fame 
manner j as the court of warus did ufually hold plea of thefe 
matters, ^leen ETr^aheth granted to Jlleri {b) under her great feal 
an annuity ol lorty pounds a-year, to be paid by her receiver of 
THE court of wards : this being payable by the receiver is 
jn the nature of a rent-charge. So the court of surveyors, 
erected by 33. Hen. S. c. 39. proceeded in the fame manner, and 
relieved gi aiUces of rent-charges, &c. As to NeviJl’s Cafe, alfo in 
Plovjden (cj, 1 take it likewife to be a full authority in point. 
An yearly rent-charge of three pounds ten fliillings was granted to 
Sir Henry Nevill, and another for the cxcrcife of the office of 
keeper of a park out of a manor for their lives ; one is attainted \ 
the manor comes to the poffeffion of the'king ; the king fhall nei¬ 
ther have the office nor the rent j and the arrears of the faid 

(a) riowd. 452. (^y Cfo. Jac. 78. (<) riowd. 377. 

annuity 
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^innuity were paid to Sir Henry Ncvill at the * receipt of the cxi 
chequer by tie hands of the treafurer and the chamberlain. 

Firfl, I grant that thofc lands were alfo under the furvey of the 
court of augmentations j but that, I conceive, makes nothing 
againft me, for the reafons before-mentioned. 

There are feveral other records which have been already quoted, 
but 1 (hall not trouble you with the repetition of them. I fliall 
only mention fomc few which I think have been omitted; as, in 
Trinity Term, in the firft of ^tecn Mary, Roll J26. ; in the 
fecond of Elizabeth, Roll 145* ; Michaelmas 'Term, 13. j^'teen 
Elizabeth, Roll 347.; Hilary Term, 13. Elizabeth, Roll 
Eajier Term, i. Roll 108. In all thefe records it alfo 
appears, that money iflued out of the exchequer by order of the 
co.urt of exchequer ; and it is highly reafortable that they fhould 
have fuch a power. Suppofe the king purchafe land that is charged 
with a rent, the king mull take the land together with its burden j 
but in fuch cafe it would be too hard to drive the grantee of the rent 
to his petition of right to the king; no, certainly he may come to 
the court of exchequer by way of petition to the barons, who may 
give him relief. 


Th> Kmc' 
agamfi 

Hornby | OM,’ 
THB Bai«I(biM 
Cass.' 


Money IlTuing 
out of Tni! BX> 
cMim_uER by 
Older of THg 
EXCHEq,VEKa 


It has been objedled, that money which once comes into the 
exchequer can never be taken out, Reg. 193. feut if this be true 
in a general fenfe, that none of the king’s revenues that are brought 
into the exchequer can be paid out, it would deftroy all annuities, 
rent-charges, and other payments, which the crown is obliged to 
ma'ke. It is true, if a man be outlawed in the king’s bench, and 
the party’s goods are feized into the king’s hands, and then the 
outlawry is reverfed, there c.in be no reflitution («). The reafoq Rcftltution of 
of this is, for that the court of king’s bench cannot fend a writ to jJJj*^*'**^”**^*' 
the trcafuicr ; and the couit of exchequer have no record before auaia- 

thein to I Hue out a warrant for a rcflitijtion. So if an attainder be 
reverfed, the mean profits taken into the exchequer cannot be re- 
* ftored for the fame reafon ; and alfo for that the king cannot be 
made a difieifor, and the ftaiute gives a remedy only as to parlia¬ 
ment. 


There remains after all a great obje£Iion, had it any weight, 
and that is, Cui bo7:3 ? If tlic patentees ibould have judgment for 
them, \vhat will it fignify, if they cannot come at any money f 
As to this I do think, that as foon as the writs are delivered to the 
officers of the exctiequer, I mean the trcafiiier and ciiambcrlain, f 62 j 
the property is altered, and the officers become debtors to the Aftion of debt 
parties, as appears by 2. Hen. 7. So as foon as a fieri facias is on a literate, 
delivered to the fhcnfl, and upon it * goods arc levied, the property and why. 
of the goods is altered, and the fht-riff becomes a debtor to the Ante, 13, 14, 
plaintiff. So an adlion of debt will lie upon a liberate ; and fo it 48. 
has been adjudged, Skin. *57. 

I fhall only obferve one thing more, and fo conclude, and that 
is in anfwer to my brother who argued laft j for he flruck very a, Saund. 47. 
hard at the judgment given by the barons. He thought that it 344. 

(o) Bui (ce Cro. £liz. 278. z. Vern. 311, Bunb. 1C5. 


was 
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was very erroneous, and therefore void ; but, with fubmiflton, I 
take this judgment to be as well as it can be: and whereas it is 
faid in thejudgment, that the money (hall be paid by coinmi.'dioners 
and chamberlain ot the treafury, it muft be underftoo J of the receipt 
of the treafury, and not of the lord high treafurer, which odSce is 
Jong fince expired. 

As for the levying of the tallies mentioned in thejudgment, it 
does not hurt; it is at moft but furplufage. But that’v/hich I 
infift on is, that though this judgment, in refpL-ci of form, or any 
material point of it, (hould be erroneous, yet if your lordlhip 
fhould be of opinion in the twofirft points with me, you will then 
give a new judgment, fuch as the court of txciicqu: r ,niwht to have 
given j for that is the law of this place, as appca s by gt. Edw. 3. 
And this !aft point was-fo ruled upon a debate in the 1 mule of lords, 
and was the cafe of Thi Kin^ v. Sainthell, in the thirtieiu year of 
Charles the Second. 


So that upon the whole I am of opinion, that the judgment 
given by the barons ought to ba affinned. 

But afterwards Somers, Lard Keeper., was of opinion to reverfe 
the judgment, and accordingly it was revei fed. The ground upon 
which lie gave his opinion was, that the patentees had not taken a 
proper remedy by‘pETlTiON to the barons, who have no power 
or controul over the king’s treafury,&c. and that their onlj remedv 
was by petition to the KtNohirnfclf. Heiniiih;dmuch uporrthc 
faine reafoasanu grounds which T K-Eby, Chii ice. went on fa) 


(a) SoMtR:., Lo! d Ktfhir, riiliin. 
guillicd hiuii'i-'f u[i«n this iiccafion t>) cne 
ol lilt moli i-Iihoi an; arjijumaots evei de- 
Jivt-rCil in West viJnst Hali., edit, 
17 ]3, M 4'i;. : but a m .joriiy cl the 
Judges w'.si -iifuid in tlie txcliiqotr 
clumber sveie uiui.imoufly of cpinjonon 
the firfl |v.)i it, rti-t the jtunt rut of ilie 
txcilc Was and a inajoiityof tl’eni 

ettneurred with liur.'r, Ciiif yu/ltce, 
RKaif'ft the <i|.!pn‘ii of Tri by and Lop o 
S 'M. B ill it the ijtntion to the h roii, 
of iiic tx.lituiiei w IS the proftcr iciiiedy, 
A quelt'on tncrcfoie wis made. Whe¬ 
ther tl.t opuiiiMi of the majority of ibt 
yudofs (h. old pievail ? or, WhctJier 
they IV.' u:'h: afflflanH to the Lord 

Tr r ASU R I R alif’ l.nR O K.E F P I B ? And 
(Ml this point b.in,; icfcrrtrl to thc 
Tsvi I vK ji'Dot-', againft three 

held, th.ir (he itRD 'IxEASURFB and 
L'.'ro KrEPfE weie not concluded by 
the 0 |iinii)ns oi t'u J-tdres, and thcretoie 
th.it the L< RD JCfepib ^there being no 
LiRti fKitAsiK r) might givejudgmcnt 
in this cai acco'dii.Y to his own opinion j 
and acr-iidingly Lord Som t ks reverftd 
me judgmtnt of the colbt or ex- 
CH rti^ii t R. But the cafe was afterwards 
carricvd hy writ of eiror into Partiame»tf 
\t hen thcjudgtnentcf the court of axeux. 


q^uFRiHAriR R was rrv.-tjrd, and iho 
judri"vnt ot "■«£ courj or lxche- 
qvERu^iMfid. I I. Si. T. irds, 1-^7. But 
it ivls (.turted b> ta. ^ 13. ff'iU, 3. 
c (3. r. I s. “ f h.(t in lieu rfod dilchuittcnf 
“ the p rpetii 1 annuil piymeors ,n>d of 
“ nil arreais ihcrtol, pnnted b'iCLvhs 
“ the Srtotid out ot the ht'redit.ii y tx- 
‘‘ cifc, the laid t’xcife (liuu d ht c!iar,.3ed * 
“ with the p<iyiiunt of thitt frr eent, 

“ fia cirrum tin the p iiicipal funis due 
“ to the relpe£l.vc p .ti o'cei., (ubJt■^^ to 
“ be redcrtilt'd on the pajm nt of a 
“ moi ty of tl f piini ip^l funis mentioned 
“ in tlKir patents.” The mo'eiyot this 
debt due 10 th - liaiilser.s amounted to the 
fum of 664.263I. By the Aatute of 
3. Gto. 1. c. this fum was provided 
j'or to be ful.'ciibeH into a joint flock of 
annuities at ft' e per teut. fer an^uni, re¬ 
deemable by p.sili iment, and tiansierable 
at the Bank. Many of thefe debts, how. 
evtr, remained unclainr.d, md in the year 
1726 therercm.Tiiedin the excbcq^ier the 
fum of 10,725!. 5S. 3d. which had bem 
rifcrved to anfvter the atmuifits on fuch 
unclaimed pibts. By 13. Gee. j. 
C. 3. the faid fum is directed to make a 
part of thejiiikiitg fund, And to be applied 
towards the redemption of the annuities, 
as directed by the »&. 
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Bulh Ggainfi Allen. Cafe 23. 

HE point is this: A man devifes to ^ane Shore, the wife If a teftatorde- 
of f. S. the ifiues and profiLs of certain lands to be paid 
by his executors. “ 

^ certain lands to 

The queftion is, Whether this be a devife of the land to her for *»• 

life j or whether the executors ihail receive the profits to the ufe of 
the devifee r 


T 


bis 

the 


executors, 

executor! 


Holt, Chief yujilce. To be paid by the executors to her” **** 
fltews the teftator’s intent that the hufband fliould have nothing to 
do With It ( a). Why mould not this be a devife to the executors rents and profit! 

to the uf* of the 

wife.—S. C. port. loi. S. C. t.S.ilk. ?i8, S. C, Comb. 375, YcJv. 73. Cro. Eha. 674. 
734. Cro. Car. 368. Allen, 45. Carter, ii;. a. Vent. 57. Lut. 824. Salk. 679. 3. Lev. 
ZS 9 " 3-Aik.48i. 5. Bac. Abr. 381. a. Chan. Rep. it7. Cowp. 43.a95. 1, Term Rep. 
346. 4. Term Rep. 89. 


(>) A teltator devifed lands in trufl 
*0 pay the rtntt andf refits to his daughter 
(whole hufband was then living) for her 
life, notwithflandlng her coverture, and 
net te be fubjeS to any tentrenl, Vc. ef 
her bujbandy nor liable to any debts 
which lie bad or Jhauld con trad! ; after* 
wards the devifor made a codicil, taking 


notice of the death of the daughter's huf* 
band, in which codicil he ratified and 
confirmed his will. And it was held, 
that the intention of the tcflator clearly 
was, that his daughter fhould enjoy the 
eflate free from the controul of any huf* 
band, Beable v. Dodd, 1. Term Rep, 
«S3* 


for 
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for her life, upon trull to pay the profits to her ? And this is fully 
to perform the willj the intent of which was to exclude the hulband 
wholly. 

Adjournatur* 

At another dayi 

Holt, Chief JuJiice. The queftion is, Whether this is a devife 
of the lands to his wife for her life, and that the other words (hall 
be void \ or whether it ftiall be to the executors for her life ? It' 
feems to me to be a devife to her ; for a devile of the rents and'‘ 
profits is a devife of the land itfelf; and if this lhall not be con- 
llrued a devife to her,, then the hill words contradict the former; 
and then you will make a devife by implication to the executors 
againft an exprefs devife before. 

Rokeby, fufiice. Rut then the hulband lhall intermeddle 
where the devilor intended to exclude him. I rely upon the cafe of 
Griffith V. S??i:th (a) : A man poli-lfod of * a term for years of 
lands, deviled the profits iheieof for fo many years as he Ihould 
live ; and after he deviled the profits thereof to twenty of his poor 
kindred ; and that afier the death of his wife the lands Ihould be let 
by the advice of his overfeers, and the rent dillribiited to his faid 
poor kindred ; and made his wife executrix : and it was refolved 
by all the Judges in the exchequer chamber, that although a devife of 
toe profits be a devife of the land itfelt^ if there be no othCr circum- 
ftance in the cafe, yet becaufc tlie devilor had deciared, that the poor 
kindred ihould not have the property of the term, and he had ap¬ 
pointed a Icafe to be marie for rent, tire executor had the term upon 
the confidcration to make the leafe and dillribution, and the poc'r 
kindred had only a trull, ar^d no interell. 

Holt, Chief jufike. In tliat cafe it remained in the executor,* 
and not in the devifccs. 

Eyre, Jufike. I think the fubfequent words make it a devife 
to the executors in truft for the wife. 

Judgment for the defendant, Holt, Chief Jufike\ diffien^ 
tiente (h). 


mgamjl 

AtLSN. 


(a) Moor, 753. 

(t) Salkeid fays, that Hotr, Cbitf 
yafUcif feemed (Irongly to iitLline, that 
the executors were truAees lor the wife, 
S. C. I. Salk. aaS. It appears, how¬ 
ever) that he was afterwards of opinion, 


that V was a devife of the land to the 
wife. Bn't the other Judges were of a 
contrary 'ipinlon, S. C, Cnmh, 37^, j 
and in Trinity Term, 8. U'stl. 3. judg¬ 
ment was gi v'cn for the defendant. 


Lady 
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Lady Gerard againjl Lord Gerard. 


Cafe 24* 


L ady GERARD brought a writ of dower^ and demanded the Thc^/Zert/o? 
third part of a capital meiTuage called Bromley Hall. ia^rofTp^rtV 

The defendant pleads, that time out of memory it had been called f‘*''V*J’>*** 

as well by the name of Gerard's Bromley as B'-omlcy Hall^^ of which tiJ*.” 

Sir Thomas Gerard^ Knight^ was, in the firll: year of James the pofleffion be- 
FirJij feifed in fee; and was by the faid King created Lord yond the time 

Gerardy of Gerard's Bromlevy he being rcfident and commorant memo-' 

with his family in the faid capital melKiage ; and the faid mefluage Verted into eT at 
^then became caput baroniee fuec, luid derives the title of the meffuage ''bl!ln^Thy*i\w 
and barony to himfelf by divers defeents, and demands judgment poffeflbr being 
if (he fhall be endowed of it, and avers, that |;ie had affigned to her created * lotd ^ 

a third part of his other lai'.ds, &c. and therefore 

the wife of » 
bjionet^ tliougb 
erjated a fetr^ 

The court of common pleas gave judgment for the demandant; Aili have 

and how a writ of error is brought in the court of king’s bench. of fuch 

“ “ chief feat orca- 

COUNSEL for theplaintiff\i\ error. With fubmiffion this is an P'^ '* manfion- 

erroneous judgment. * The reafon of the judgment in the common 

pleas was, that now there is no luch thing as lapuilaronia ;; but I 


The demandant demurs generally. 


houfe. 

•[65] 

S. C. 3. Lev. 
401. 


hope to prove there are at this day many capita haronieCy and that 
they are exempted fioin dower ; and this appears in the Firjl Injii- 
tute (a)y Braidon (b)y Fitzhci bert (c)y the Tear Bock (d)y Brit- s^c. i, Salk. 
tQn>(e)y atjd Dugdale (f). Of the capital meliiiagc the wife fhiill 54. 253. 
be endowed, ft 7 ion fit caput cc/nitatiis fuje laronia: ; and that this ^.C. Holt,260. 
privilege is perfonal appears in the Injiltutes (g)y and in Selden (h). ^ *• *'**• 

The ancient way of creation of barons is altered : the king fcldom 
creates a baron, and gives matiors, Ac. ad fifhniandiim nomen t't 3+2. 
euusy VIZ, to give him lands to hold of him in cnief, but grants an s.o.ronib.352. 
ai.nuity. It is objected, that where a Voinan is onte entitled to s. c.SSm. 59;.. 
dpwer the king cannot deprive htT of it, yet he may do it obliquely *"■ *'’*‘’^* 
by this means of making a baiony : lo the king cannot exempt a s c. Lev. Enu 
man from arrefts, or being on juries, yet he inav cieaieainana 76. 
nobleman, and theji he fluill be exempted from all arrclls, and from Lit. 30. b. 
ferving on juries. Another ohjection is, that ihe mail ^’i‘l,[, u 
an equivalent; but indeed that I take to be abfurd, for either Ihe has ^ 
a right or not; if flie has a right, then tliere needs no equivalent. Braa. lib. 2. 
As for the recompeiice fhchas in lieu of this di'Wi-r, lire h;>': the foi. s6. 
honour of being a cevntefs ; and there are numy wonvn in England 
would be contented tolofc a gieat p.ut of their denvci to be made 
countejfcs. 

3. Com. Dig. ** DowCi’’ (A. S.). Cl). Lit. b. 16 b. 4, iLn. 4, Fjiz. 

|8l>. 9. Htn. 7. i. Bro. “ Dower," 102, C'ro. Jac. iK. 


Fleia, lib. 5. 
cap. 22, 2 %. 

“ Dowen' 


(«) Co. Lit. 31. 

(^) BraA. bk. %. 93* 

(fi Fit?. Abr. “ Ddu’ci," So. 
(d) 4. lien. 7. Rot, 7, 

(»} Britton, 247. 


(/' Diigci.ile’s Summons to P^rlia* 
mtiii 

tr' Co. I,it. ifi. ?. T.dU. <;, 

( } .Stic.ni‘. J •' ILr. 5^7. 

i>Ut, 
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LADvezKAka But, SECONDLY, I take this judgment to be ill, becaufe of the 
double amerciament that is laid on my Lord Gerard \ and for this 
L^coCasaro. j rely on Speeot’s Cafe (a)^ that one mall not be twice amerced in 
one adtion againft one and the fame tenant, where the defendant 
pleads fevcral ifllies, and are found againft him. And prayed that' 
judgment might be reverfed. 

Skin. 59*. Wright, Serjeant^ e contra. By thefe pleadings it is not 
fliewed how this houfe was made caput baronies j fo that your lord- 
fhip may judge it to be fo. It is Ihewed, that Sir Thomas Gerard 
was maae a oaron^ but it is not faid there was any baiony made; 
and that there may be a baron without a barony appears in MAGNAr 
ftitunon* oT”a Charta {h)y where it is faid, the heir of a baron lhall paynore- 
baiony. unlcfs he have a barony, 'i'he legal conll itution of a barony is, 

^ - when the king creates certain lands to be a * barony, and they 

1 _ 60 J -vvere generally castles fit for the defence of the realm. It is 
very ftrange, that becaufe Sir 'Thomas Gerard was made a baroti, 
that therefore his houfe muft be a barony, and that his wife muft be 
deprived of her thiid part of it, to which ihc had once a good title. 
Coke fiys (c)^ *‘the witefhall be endowed of al) mefl'uages,” and 
this is one. As for the indecency that the wife might convert her 
third part to an^ inn, or introduce inmates, &c. the Cime may be 
faid of a commoner, but was never any obje£lion. As for the 
authority of my Lord Coke, in his Firji Injiitute^ it is not his 
own opinion, but only cited as the opinion of thofe ancient authors. 
It is faid in the comment on Magna Chari' a, that the wife 
fliall have her quarantine in tljc chief feat of her hufband, ni^fit 
to. Ht». 5.C. I. caJIrum-tOS caput haronia \ ib that they are the fame, for their chief 
feats were frequently caftlcs, and in fuch cafe fiie Ihould not have 
been endowed ; but where the fhall have her quarantine there fhe 
Avail be endov/ed : that is a rule. ior the double amerciament, 
it is true a man Aiail not be ruicc amerced fior the fame thing} but 
here the demand is of twofovcral things. First, Of the hundred 
and rents, upon which judgment was prefently given. Secondly, 
For the houfe ; and uptin this my Lord Gerar^es, fpccially pleaded, 
and we have judgment on the dcintirrcr to thatfpecial plea, I pray 
judgment may be affirmed. 

Baronies, what ? KoLT, Chief JiiJlice. What is the barony ? It is not becaufe 

ndt Lib Feud houic. Baronies were anciently out of places. A 

lib. i. barony is when the king gives lands or rents to the perfbn he 

Tit. 39. defigns to make a baron, and ihofc he is to hold per baroniarm^ 

Seld. Tit. Ho- and in luch cafe fomething might be laid to exclude a woman from 
Hon generally granted to do fervicc 

^ ' to the king ; but indeed fince the time of Richard the Second^ that 

barons have been created by patents.^ there have been few baronies 
made. 'Fhcn how can this houfe be made a barony that was 
always in the family of the Gerards ? and here it was no caftle 
neither. 


9 . Utn. 3. H. 1 
c. 7. 


(a) 5. Co. jg, (^} Maj. Char. Cap. a, s. InA. 9. (e)Ch. •* Dower,'* 

RoKIBYy 
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! Rokeby, JuJi'tce. Whsn a barony was anciently granted, 
there was a cattle with a territory alfo granted. Snppale there 
te a barony of Stafford*TixA all the haufes in the town of Stafford 
belonged before to the new baron, which houfe ihall be called caput 
baronits ? 

__ 5 Holt, Chief yujilce. As f)r tlie double a-nerciament, there 
inay be feveral amerciaments for feveral ofxenccs. The reafon of 
the amerciament is the delay, and if the defendant come in at the 
firft day, it mull be entered of record or it rignlries nothing. Sup- 
pofe there be an aalion brought on twa d.-edg ,i.irl !i-}!t ejl faiJum 
be pleaded to one, an.l a beci.al pica to the o.her, and judgment be 
^iven for the plaintUf in both cafes, why cercainly here Ih ill be 
ievcral finer. If they enter feveral iu-Jg't'.ents. It is true, if they 
enter but one jiidgment, there fhal! be b.it on,e capiat nr (a). So it 
is o*f aftions of aliaalt .and battery againil two, where the one j afti- 
fics, and the other confefies the aCtion. 

The judgment was affirmed 

1. Silk. 54. Smi>. 503. 2. Saund. 296. 4. Com. Dig. 8vo. 70S. 

5 '^» 513- 

(ij) See 16. i: 17. C.:r. 1. c. 8. f. i. & 4. and 4. c. iG. f. 2. 

VYinchurfl; apauifi Mafeiy. 


LaSy Gesarp 
Agawfi 

LordGeraro, 

*[67] 


dow', Jf 


In 

judgment be 
given againft 
t'le tenant on 
cvifj/Jljt and on 
demurrer, a mi- 
f$rieord'ta nuy 
be entered on 
eieb of th(> 
i'jJ^flfients. 

8. Co. 61. 

4. Co. 57. 

C jrnb. ^ i;j. 
2.^Leon. 1^5. 
1. ILolI. 4 lir. 

2. Bac. Atr. 


Cafe 25. 


■\y|R. CARl'HEW mi.)vcd for leave to cjuafh Ins own zurit of* a writ of error 

^ error to reverfe a fiii>e, bccaufe one of ihc parties to the line was tn reici le a fine, 

omilted ii>the writ of error. m wbicii one of 

ti'.e parties to fie 

Hoi.t, Chief y.-.-flicc. We cannot do it. How can we take f’'’® omitted, 

notice of any thing but whar is on record ^ We c;uiiiot quafh it on If 1 

a foicign lu^^gunoa. ! neie wa". a eale in J ic.MiiKftxu.v s time, ^iii not kt the 

•Vvliorc a fiiu w.is Lvi ul by ihiae, and tv.-n of them brought error to plnnt tf m er^ 

reverfe if, perhaps the olhu had nothing in the land, and it was tor quafh hi» 

rcvcifed. " f'* “ 

rule to fhew 

But this is to be confidcrcd, tli.it if a man be Intitlcd to be tenant caufe, and then 
by the con: tely, and he issins ni .1 fine with his vviic of thole lands ; payment of 
whether Ills title to be tenant by the couitcly is not exlinguifhed if'^^’’ 
the fine be rcvcrktl after her death. Indeed, if the tr ie be reverfed 
in her Ufe-time, he may have a new tide : if die huiband make a 
feoft’ment on eondnion ofhis wile’s limd, and Ihc dies, and then the 
condition is broken, Ihall he be tenant by die courtefy ? 5, Com. Dig, 

... , n -r I /• 7 > 4 ' 

1 HEiy you cannot have any cojis if the party enter a non prof ; j com. Dig, 
for,ihe ftatutc 3. lien. 7. c. 10. gives colls on a nirit of error only 251. 

Vvhen it is in dilatione tx:eutic;iis (a). S:ia, 139, 


(d) Rut nnw by 4. & f, jdm c. 16. 
f. 25. in Order to prcviiit ihe g't.ai 
lion ot tuing nit deftillve wniv of er¬ 
ror, it u enaClci!, “ tli.it upon q:(uti ing 
‘‘ any writ of error foi vail.uitr Inin 
“ the 011gin.1l recoid, or otlicr dilcit, 

VoL. V. 


the defend.inrs In Aich error (ball 
" recovtr, ..g.urfl rli- p| i.iiitr iir.iing 
‘‘ out fucli will, liii colts as he lliotiid 
“ b.ive lir.il if tlie judgment fiad bitn 
“ aifiriTH'd, and to be rccuvercd in tl.e 
“ Unie manner,'* 

F We 
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WiNC!ti'»sT We cannot let you quajh it; but let them fliew caufe whjr you 
fliould not difeontinue (a). Writs of error are rarely difeontmued, 
M AS r r. Y. they may be. 


* [ 68 ] 

Cafe 26. 

Error pend- 
** ing’’ plejd*if! 
in abatcmrni to 
debt on judg¬ 
ment. 


(<i) By 8. & 9. H'ill. 3. c. II. f. 2. 
“ If judgment fhall be given for the 
“ defeod.int in any adlion, and the 
“ plaintiff thall fuea writ of errorf and 
the judgment (hall be affii meU, or the 


“ writ of error Jifeontinued, or the plaTn- 
“ tili' become nonfuit therein, the dc- 
“ fendant in error fhall have jud^raptir 
** to recover his cofls.” See 3. Coin. 
Dig. “ Colts” (B.). 


* Dafliwood’s Cafe. 

« 

■pER CURIAM. In debt on a judgment obtained in the court 
of king’s bench, “ a writ of error pending” 111 the exchequer 
chamber, is a good plea in abatement (a) \ but if the defendant 
conclude, “ non d^bet refpondere quoufqurd' it is not good, tor wc 
have no re-funwions. 

Ray. ICO. i. Lev. 153. 2. Mod. 193.. Comb. 4.S. 199. 2x1.219.229, 


l. Sid. a 36 ._ 

253. Pil. tS"’. . _ 

455. Skin. 388. 550. Caith. 200 




(<j) But ft-e Symsv Tyms, r. Show. 
9?. and Roue'iIiolTei v. I.cnthall, 
I. Shoiv. 141, tliat in this r.iff ” a writ 
“ of errni dcptnding” c.nmot be pleaded 
in abatement; but the Court will, ac- 
coiding to the ciicumrtanee- of the c.ife, 
flay the proceedings in the aiflion on the 
judgment until the wiit of error be de- 


rermined. F.afwril v. Srorcc, 4. Burr. 
24(14. > Gieble V. Ahhot, Cowp. 92. y 
Fnew id V. 3ht'pheid,2. Term Rep. 78.; 
Chridie V. Richaidfon, 3, Term Rep. 
78 : Pool V. Clurntck, 3. Term Rep. 
79. ; I'vans v. Gilbert, 4. Term Bep. 
436 —And fee the cafe of Dighton 2‘. 
Gianviiie, 4. Mod. 248.. • 


Cafe 27. 


Lewd}’- aga'inft Budd. 


If a datutc di¬ 
rt dl the dieets 
wiilun the bills 


IT OUT, a/tfJnjUec. 
^ the Court. 


This cafe Hands for the refolutlon of 


of mortiiiiy to jf j. orders grounded on the ftatute 2. /A7//. & Marj^ 

ex f^cie'of all'"' 9 - H-Avcngeis Kites for cleanfing the ftreets of 

tit iik.bitanti, C>ne ordcf ihucs that the inhabitants ihaXX con- 

not only thole tribute to it ; the other ftates, that only tliofe that live on the pave- 
inhabitants who ^nent (hail contribute : and the queflion is, Which of them is good ? 
wivchare*''^aveJ Opinion, that all the intiabitants fhall contribute j for 

but diofe wh^fe it i.'iav be theugh: iiard that they fhall pay any thing towards 

houfc* ftindon the p^rjsmcnt v/ho do nut live on it, yet the words of t'ne flatute 
the adj -m n® are fo llroiig that it lays the ch.arge on all the inhabitants without 
road,, notpavjd diftinition ; and where the ftatute does not diftinguifh, we haveno 
**xrifh "fniii Now in Neu'in^tcn there is a ftreet that is paved 

equally comri- ‘‘ great part of the town that is not, and there are feveral of the 
buietofuch tx- pai illi that live out of the town, and yet they are all bound to contri- 
pence. bute. BcfidfS, they that live on the pavetnent arc bound to pave 

S. C. I. Salk. 356. S. C. .skin, f.43 S. C. Holr, 506. Saund, 423, 2. Inft. 653. 702. 
2. Rol. 289. Cro. Eiiz, 61:9. 843. r. Bulft. 20. 2. Rol. Rsp. 262. 5,00.67. i. Mod. 73. 

Lion. 208, 1. Sid. 21S. Pud. 39j. 


their 
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their ovWi doors : Then they are not exempted from repairing the 
highways; and therefore it is as reafonable they fhould repair the 
pavement of which they Rave the benefit; and an indefinite propofi- 
tion is equal to a general one. Then the ftatute appoints, “ that 
they who do not live on the pavement^ as well as they who do, 
flnll fettle the rates and therefore it is reafonable that they 
ihocrld contribute to their own rates. Tlvni the penalty of 
ihe fcavengerb, given to the overfeers generally. How this would 
be on the ftatute 13. & 14.. Car. 2. c. 12. we cannot tell; but on 
this ftatute all the inhabitants ought to contribute towards the 
cleanfing of the pavement: And therefore one of the orders is good, 
^nd the other is bad, and ought to be quaihed, 


LKwSL.r 

ajamji 


....,-Jg- -I - 

*[69] 

* Walker ageiinji Slackoe. Cafe 28. 

|N A WRIT OF ERROR all the parties to the firft judgment did 
not join. 

^ Or Ifie « 

Holt, Chief yu^ice. The queftlon is, Whether this writ of 
error be amendable ? It appears here, that the writ of error is j”"’**." 

not good, ror ail the parties to the nrlt judgment oi'giit to join in not amendable 
error, and it appears they have not done fo here ; for it not being il-hough the 
fiiid that he who is omitted is dead, the writ of error is ill. But be the 

fuppofing that this is only a miftake of the cursitor, the quef- ’■"* 

tion is. Whether it be amendable ? And we are of opinion that it is 
not, l)ccaufe this is a writ to reverfe a judgment; and the ftatutes C. ante, i6. 
were only made to amend writs for the fupport of the judgment j 
and fo is the ftatute 8. Hen. 6. c. I2. 

367. Vide Sid. ir4. 13?, 13^1. 103. i. Lev, 99. 3. Co. 2. 1. Mod. 153* 

But if this fault were amendable, yet we think it miift not be at A defective 
the motion of the defendant; for no ma^ can pray to amend ano- 
ther’s plea or writ; he may take advantage of it, but cannot pray f* 

to nave it amended ; tor every man may lue or plead as he thinks motion of ths 
fit, but this would force him to fue in another manner j and it is defendant in er- 
not within any of the ftatutes. ror. 

S.C. Holt, 54. S. C, I. Ld.Ray, jx» 

The .fecond poiitt is grounded on the reafon in BIackamere*s Amendmentf, 
Cafe (a). They have power of amendment in affirmance of ”’*1®"‘bey tend 
judgments. And in no cafe whatever did the Court amend to fet *'"^**‘datt 

ttftAf* ^ ilirlirmi.nt' K,it ni-iltr tn if ■ on/l ..m.. flulj 


afide a judgment, but only to lupport it j and that was the defign 

«f all the Scutes. * 

B Y THfi Court. Let the writ of error be quaihed (i), *85. 


(«) 8,00.158. 


{i) See 5. Geo. i. c, 13. Ante, 17. neft'A 


Chamberlaine 



t 7^3 

Cafe 2g. 
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Chamberlaine a^ainjl Hevvfon. 


If a tui/tf obtain CASE here wii? thii?; Mrs. Heivfon.^ the wife of Cb/swr/ 

ritual'coiiiTma lUed the plaintiff Jlfrs. Chambnlahie in the fpiiitual 

fuit againft a court for adultery with her hufband, and had f?ntence there, and 
woman for a- recoves cd eighty pounds cofirs againft her. I'hcn Mrs, Cham- 
w\th\\ts her laine procures a rclcafe of Colonel Hcivfon underhand arid leaf; 
hufband’ ma^- which the wife profccuted her in the court chrirtiati 

releafe them''- cofts. Upon which it w.is moved here for a prohibitit'ii, 

but if the wife fuggefting, that the ecclefiaflica] court had no coiuifancc of this 
proceed in the deed of reieale. 

^J^(n'tbfiJu°terefs * Wright, Srijt'a/U^ argucd, that no proliihition ought to g6 
pltadtherelrafi, to the fpi itiial court, for that thv'v hadconufanc- of all this matter; 
apr9iji//iB«(hall and that it was a ru’Jc inlaw, IJhi co^r^mtlo prhiclpaus,, ii>i cognittt 
go, excepi it an accejjarii ; fo that it is n;)t mater iai whether the releafe be good or 
pear that <f.t p.-.inr Is Whether this Ctnnt will think fit to meddle 

to the inMicut it, iinc„ Liie O' caiilc IS cogniv.ioU' bv tnelpintii.il couit r 

Vig of hci fuit There is a cafe (a) -where a leL-rde was likevvife plcadid in the 
againfttheci/i// fpiritu.il court, .IS It is here, and a puihibiiion w.’.s dnii'-d; and if 
iBri/i, was frp? infiich caf-TS the hufband’s rcleaie fhould be good to bar ihe wife of 
f’m h r cofts, all lints ofrhis natnrt would be ehuLtl; for- it is the cofU 
hufband, .nnd tbai arc I'cckciicd the molt gr: j\ous jAuudmient in this court, 
allowed ii/irntyr. 7 'here arc but two furts: of iMr.riy'lmcnL tliert-, /i/'wn.w and t'oj/s ; 

S C I Silk penunec too i-iey be d.fp. n'’ .1 with {’>!• iiii-nev. 


Sir H, SHfiVWR } cofjra. V.'cl-.i;o' 


tb..t 


. oliil'!ri''nf]i.ill 




lire h itb 


S. C. 12, Mod. fince the ecclenafi ical coirt has .s fiif.-d foahii'w rl'i'S rth eie, which, 
with rubin’.if.'ai, rnev (..'ghL n 
\ni.i beloig 

relc.ifc: tiun; bef;. th v 
JKANT IS feJacioLi,. ; h.r n 
fpiritual corrt, du . (i-.'v,. 

•A’ 'bj ■ 


S. C. Holt, 95, 

S. C. I. Let. arc paid to t 
Rav. -T-j, 

I. Roll. Rep. 

426. 

8 uare, a. Lev. 

00 IS {jOCc‘V':;i 


r<) ti; lor ihe col’--', as f -on as tluy 
1' !,'."i..h)r'e he rnuy 


a IcLT.ar'y ; lit 


executor nlLacis 


1. Sid. 3/6. 

2. Stra. 1167 
2- Com. Pi^. 

“ TJaren .ind • - , 

Femr/-(0). 


d i’l tb 


ho tIV, 11-1.. bv \'1R. Si'K- 

c I-'- i. j.iMCeeti m iiis 

cai.ie be wr'li,. 1 1'>J' jririfJidlion. 
eer; o, r:;' .': ', int.) .. bond to pay 
.. legacy ; the 




ui I 


allow tlr 


Or. a 


. nunt actoniir'.!- 1 

J 

t ,i I'.roh'bition vv.*. 'rr. 

‘ O 

■ or n! I !u- 'a (rt.C 
.1 l!' 


the I'o'.irl ; tivv wtvald not 

j 

r.inted ■, tbi til r e\'?cutor by 
iia.i exnn ;ni;h"d the legacy, 
and nu’iif ii ivc .11;.'. at L</n'..non law. Awn' rlivorcrd 
adiiltcrVf of d-.e hin'b.in 1 hiv. in ilv-* rnn itu.d court f .r a leg;icy fc) ; 
the defendan' ph atn 'he rcKa ■ of ihe Inifoand iii.'de after the di¬ 
vorce, which v'ti.s d'i'al'ovf’d in the f li-itua! Cf'Ui: ; and .1 prohibition 
was granted ; for (clealc v'.<o xl, for tiny r niruned man and 
■wife notwitl ihiiaiii g th'- dltorce , J). Tlieieiore we pray that the 
prohibition may fiaiid. 

Fjolt, C-'i/V/" j itfilcc. After tlrat rate iliay flir'I try the vali¬ 
dity of letters patents and of f ofiments, he. if they have conufance 

Mod. -S6. Co. 31. Crt,. I !’!« Ceiter, 53, R.iy. 115. i.Sid. 3 j. 


3, Bac, Aljr. 

2ir. 490. 
g. Bac. Abr. 

4S3. 

4. Bac. Abr. 

262. 

Plullock on 
Cofts, 399. 

Plowd. 13. 

2, Roll. Abr. 

296, 

2, S'lk, 5!;t, 

1 . Vent. 210. 

J4.6, Cro. Jac. 2*7. 606 . Catth. 152. 1. Salk. 115. 


(^) Rnll. Abr. 
(*) Yelv. gy. 


' I'l .ohibition," geo 


(<) Srcphcnf *1. Tolly, Cro. Eli^. 908, 
(.i) 2. !’i/ll. Abr. 151. 301. 

of 
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of the orif/i'nal. Tnd:*etl, if they make an ill conftru‘T:lon of the law, Chamber. 
we prohibit them ; fo if ♦hey will not allow a rcle.ifj u ilels proved i aine 
by two witnefles, wc would prohibit * them ; as in the caie of . ^ 

Shatter v. Friend (a). The fplritual court are confined within 
their compafs, and if they go beyond their line, wc will fetch them ^ 3 * 

hack.hy a prohibition ; for under that liotion of uhi cognitio prin- 
cipalisy ibi cognitio accejjarii^ they may do as tli tleaie, and fo 
fubvert and deltroy die Cvim uon law. Indeed, if tiio fuggeilion had 

been that they refufeJ to receive this [dea, it tnight be fomeLhing. 

« 

Rokeby, 'JuJlice. Sir Bartholomew Shower, your 2- Lev. 
iJient does not deil-rvc any favour; but flie luufl have iuftice. 

■' I. Sid. 346, 

At another day, this matrer being a")ain flirrcd, i. Salk. ii<, 

H‘JL7’, CJjicf 'J'jVicc. Vi-AfcmcL'i jcrt't'jLC. fide in the ccclcfiafli- 
cal court for detaiuati a:, as Ihe nriy if (he cob ibit with her huf- 
band, he may rcleafe tiie- cofis. but if they aie divorced d menfd et 
thor-f there in fuch i. il oi oi incoiiun.'i.cy, <.kc. lie e mriut relealethe 
coll:. ; and the 'cafuii i , tb.i. il tluy are* dt. '.aeed d //irnjd ct thoro^ 
the hiifba-.d allows his wl!'e e/'/.v.-r-'y, and the cods of the fuit arc 
out of the alimory , aiid tiu'reinrc he c.!’'iiv;i d.lciia. ge one more 
than th. other. AJotterom's Oijc is she very l.i!.i'' [h)\ and thefa’r.c is 1. Salk. 115,'*' 
in Bujlrodcfc): aii!i//v,'V dive c d tu/.y-.' a mrnjd et 

tboro the Jeme fues m the eccU'ahic.d C'.uri {. !.• a2.iin(l one for 
flandcr ; fentCiice is for li t ; the in-;,'hand r.-’;.ias gi aetions, a d 
this veny fuit, $zc.-, the dif-oJant plead, tin, '.'e.de in the ecclefi- 
alllcaT courts which was diialiowed, y.t no niohi.o:K>n v.as granted ; 
in cafe of a begacy ahter^ yet if the fuit be .here to. a 'eg.vei devjfed 
to the wife, which is originally due to the b.vo i and/e/y/r, and is 
not a part of the aUnv.r.j^ he may leieale the iuit. end a'l'o dv: coiis, 
bcc.uil'e he may difeharge the pruicipal. i\iv opinion !•., t!; n there Comb. 105. 
filouid be a prohibition in this c lie. But neie you fay .Ui nmy is 
feiiienced to H,’:vJon\ vVifo ; pro\e that,*and t!iea 11 is in our dif- 33 * 

cretion not to grant a prohibitum ; as it it be fuggetled, that the 
party is cited out of the diocefe,\.’e prohibit them; bui, on proof that 
it is upon lequi.'ll to the archhilhop, as i. the exception in the ila- 
tute 23. Hen. 8. c. 9. we can lb ip lire prohibition. 

(ijj 3. ^ ol. 283. I Sliow. 15S. (^) M,i!'ir,iiii f Mottf.• m, i. Roll. 

173. Comb. 160, 2. Sjlk. 5.^,7. 301, S. C. j Roll. Rejj. 426. 

Carih. 142. p) 3. BuKtiede, 264, 

‘ [ 72 ] 

Pullen ngiuiift Palmer. Calc 30. 

^‘rinity Term, 6 . IVill. Mary, Roll 179. 


^ARTHEW. ’I'his is on riplcvin^ in which the defendant If a rent-charge 
^ avows'm his own right; and it appear^* that B. alligncd a rent granted u» 
to thiiteen, four of whom are dead, and th-e uetend.int * is one of the 

A. diituiiri for rent aritar, and aver 'lie takirig fuiviy in liis own riphr, the adion, on demurrer, 
fliall abate ; for althoujjh a jointenant may diftram alone, he cannot avow for the whole, is in his 
own rijrlir, butouglu to make conuf.ince for the irft : Ht-d ^ucere. If in fuch cafe the Court will not 
grant a n^Uadei C Poll. 150. S, C. 3. S.dlt. 207, S. C. Canh. 328. 2. Lut, isii. 
Ante, as- Port. 73. J4i. 2. btv. 228. I. Salk. 444. Thomp. £nt. 264. 3. Bac« Abr.»i6. 

F 3 nine 
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agatnft 

PAf MXR. 


[73] 


ninefux v! vors,andavows the taking the diftrefs in his own ri»ht becaufa 
the rent is arrear, which he cannot doj but it ought to be in his own 
right and as bailiff to the reft, and they ought not to have levered* 

Northey. I'his is but form. If we had avowed for a ninth 
part, it had been ill in fubftance, becaufe there is no fuch thing as 
a ninth part; but on this fpecial matter ffiewn in tlie avowryv-^-^ 
but form, and one joint-tenant by law may take the v/hole profits of 
all the reft,and his difeharge of it is good («). l^ayrnent of rent to one 
joint-tenant is good. A rent-charge was granted to a feme foie which 
WTis arrear,and ihc married; and the avowry fuppoled twenty pounds 
to be in arrear, not paid to baron and feme^ and it was held good. 

Carthew. One pint-tenant cannot diftnjn for all the rent 
alone, for they muft all join in avowry, and fo mult i nants in com¬ 
mon even for damage-feafant. 

Rokeby, JttJlice. It feems to be but form, for one joint- tenant 
may take all the profits. 

Holt, Chief JuJiice. If all ought to join, then it is not form but 
fubftance ; for it fhews, that the rent is not taken in the fame right 
it was arrear. But the queftionis, Whether they need.s muft join ? 
All the entries are, that tiicy do join not as baiJilf to the reft, but 
joint-tenants; and he avows the taking of the rcnl as in lands liable to 
the diftrefs of him and the reft. If he had faid, “ to his diftrcfs only,” 
it had been bad; becaufe the rent is not due to him only, but to hiria 
and the reft; but he need not avow as bailiff to them, for he needs 
no authority from the reft to d’ftrain, but he may do it b^^lavv; •and 
fothe defendant has avowed here as in lands liable to the diftrcfs of 
himfeif and the left .—One jouit-tenant may diftrain for the whole 
in point of intereft, and not have any authority from the reft as 
bailiff, for then he is to render an account. 


In replevin. If Carthew'. Then it it not faid through the whole record, that 
thc^ avovvant wcrcfeijcd hifee , blit it is only, generally, that they w'ei e leifed. 

gr3ntcrfto“him Chief fujlice. 'fhey Ihould have faid lo, for though by 

“and hisheiis,” intendment, ^feifed” may be taken to be “ in fc>'f y'*t they ought to 

/'^/'d'thereor^t "’^1^ enough; for you fay the 

ftall be intended granted to them and their heirs.^ ami that they were 

afeifin infet. of it, which muft be underftood infer. 

Carth. 9. 10. Co. 34. Lot 1316. 

CAP.T^tEw, 1 hen they fay the Iccm ^uo is p-rtcl of th.; 
tenements heisafter mentioned, which he Ihcws to be in fcveial 
parifties, and docs not fticw in which parilh the locus i«. 

Holt, Chief Jujlke. That is not fo well as it ought to be. 

At another day, 

Carthew. As to the cafe of IVife v. Bellant (b)^ which was 
in replevin^ the defendant avows, becaufe his anceftor was leifed in 
fee, and let the land in qua^ i^c. for years rendering aentj and for 
rent due to him and his wife, he avows the taking ; and 
on verdidt for the avowant, an exception wras taken in arreft o( 
(») Sit Bowie* V. Peer, Cro. Jac. %iz. z. Co. 68. (b) Cru- Eliz. 44*. 
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judgment, becaufe the baron foie avowed, and did not join the wife Pvi.l*i* 
with him; whereas it appears, that the rent was due to him and his agatrfi 
wife, and he ought not to avow in his own name only; but becaufe Pai.m«k, 
he fhewed the truth of the matter as it is, and did aver the life of 
the wife, and fo the diftrefs well taken by him, the avowry was ad¬ 
judged good enough: That was, becaufe the rent belonged to him; 
but if ft had not been in the cafe oijoint-tenants^ it had not been good. 

Holt, Chief fujlke. Suppofe one joint-tenant fhould brijig 
debt for rent, and it appeared that the other was alive, it would be 
bad. He may diftrain alone, but then he muft avow in his own 
right, and as bailiff to the other; and then the return muft be ad¬ 
judged to him in his own right, and as bailiff to the other, in which 
cafe he is accountable to the other : but if we give judgment for Ante, 25. yt, 
him in this avowry, we muft adjudge the return of the whole to Abr. 

him in his own right; and though payment fo one joint-tenant is fo 
to the other, yet we muft not give judgment for him alone, to have 
it all in his own right. 

I think the avowry ought to ahate-y but this being upon a 4 t- 77> ?*• 

murrevy the qucftion is, VV’^hethcr v.'e ftiall give judgment tliat the 
whole avowry fhall abate, and to begin de novoy or only that itfhall 
abate, and there be a repleader F 

Per Curiam. The avowry is naught. 


* Reynolds againft Ofboi n. 

|!^ 0 UNSEL moved for cofts on a l erdiift: in trefpafs, for breaking 
hisdTbfe, and breaking his foil, and one fhilling damage given; 
for he faid it v'as not within the ftatute of J2. & 23. Car. 2. c. 9. 
which does not extend to voluntary, but involuntary trefpaffes only; 
as walking over the ground. 

E CONTR A. There have been attempts to turn trefpafs into cafe^ 
to get cofts; but no cofts ftiall be givf n in this cafe niore than da- 
mage, unlefs the Judge who tries it certifies that the title was in de¬ 
bate. 1 agree that if the defendant take away any thing, he fhall 
pay cofts; but here was only a little digging ; if he had carried 
away the foil, then indeed the plaintiff fnould have cofts. 

Rokeby, fujlice. I remember a cafe in the court of common 
pleas,^ where it was laid qmdfolum fubvertit cum aratroy and cofts 
were allowed ; and what difference is tlierc in that from this ? 

Holt, Chief JuJlice. Ploughing a man’s foil is quite another 
thing. The ftatute extends to trcfpals on the freehold, and not to any 
trefpafs on goods and chattels ; it will be a hard matter for you to 
get cofts here. In the cafe of per quod fervitium amifity the cofts 
are not there given for the battciy, but for the degree of it, vit.. the 
lofs of the fei vice (a). 

Adjornatur. 

I. Sira. 577. 2. Ld. Ray. 1444. Salk. 193. 3. Burr. iiSa. t. Black. 115 

Cofts, 66. 3. Com. Dig. *• Cofts” (A. 3.). 


•[74l 
' Cafe 31. 

In trefpafs for 
** breaking his 
“ clofe and 
breaking his 
“ foil,’* the 
plaintiff fhall 
have no more 
ceftt than da- 
unlefs the 
Judge certify 
purftjant to the 
8:23.Car. 
c. 9. that ifie 
freehold or title 
was chiefly in 
<]uefUon. 

S. C. Garth. 
224. 

Poll. 315. 
z. Vent. <S. 
t. Lev. 124. 
Comb. 324. 
399. 420. 
Canh. 224. 

I i. Mod. 198. 
Bull. N'. P. 329. 
I. Hullcck OR 


fo) s. Salk. 2oS.-~And fee alfo Rep. 854. 
Batchelor V. Bigg, 3, Wilf. 319. 2. Bl. Abr, 515. 

F4 


2. Ld. Ray. 831. j. Bac. 

3. Bac. Abr. 507. 

Th* 
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The King agatnji Davis and Carter. 


Cafe 32. 

TRAVIS and Carter being coavided for Gorging a biH under thct. 
forgery, ei- ^ leal of THE Bank Of LNGL AKD, and having ftood m the^//- 
thcrar cornmon lory for it wcic now brought up to the king’s bench, and prayed 
lav or on 5. that they might be turned over to the Marsiialsea, becaufe 
^n*'ot b' read <if London oourolled them i;i Newgate, where they 

in were detained till they paid the fine, &c. and tiieir own affidavits 

W’cre offered-to prove the oppreffion. 

Hoet, Chief JuJlice. If a man has had an infamous judgment^ 
and has Itoo 1 on the pillory for an offence which is contrary to the 
^ faith, ciedit, and trufl of mankind, as forgery is, he cannot be a 
witnefs in any caufe (b). Hale fays, if he lias ifood on the pillory, 
he cannot be a wicnefj ("rj ; but that is to be underllood for an./«- 
famous judgment ( d). But if a man be convicted for a libel^ and 
has ftood in the pillory for it, yet pei haps he may be a witnefs (e). 

Shower, Cannings who was convidled for a libel and ftood on 
the pillory, was allowed to be a witnefs before the delegates, 
'rREiiY, Chief'JuJiice^ and other Judges being there: and fo Aaron 
Smith was an evidence in Crojhy's Cafe(f). 

Holt, Chief'JitJlice. was pardoned, and we gave 

Tidd !>i f,<di."cr, no opinion to cnis point : but for my part, 1 do not underftand the 
nature of his offence; it was only for giving Stephen College notes 
how to defend hijiifelf on his trial. 

In the principal cafe, the affidavits were not read (g)\ '6ut the laft 
day of the Term, the Court ordered the fherifts to return the 
money which they had taken from them; and remanded them to 
Newgate. 


* [ 15 ] 

S. C. Holt, 
SOI. 75 +- 
S.C. Sjlk. 461. 
Ante, 15. 

Cc. Lit, 6, 

3, Lev. 426. . 
2 - s.ilte, 514 . 
6S4. 

1. Vent. 345 

1. ^Sid, $t. 

2. Hal-, 277, 

2. Hn-vk. 1'. C. 
ch 46. f. 15. 
2. Stra. 114B. 
2. Wiir. 2\e, 


39 ‘ 

Glib. L. E. 

140. 


(a) Blit l' is is nnw m..dc a capital 
offence by 8. «; 9. Will. 3. c. 20.*?. jr, ; 
h) 2. Gen. 2. c. 7 5. .iticl 3 I. G.-o. 2. c . 12. 
f. 78. ; and fee tb« 33 G-.o. 3 c. 30, 
(^) Co. Lit, 6, l>. Sec 2. Salk. 461. 
513. 689. 

(c) 1. Hale P. C. 3:1. 2. Hale 

P, C. iSo. 

(if'l Sec the cafe of Ptndock w. Mac- 
kender, 2 Wilf. 18. 

(e) Glib. Law Evid. 139, 

(/ ) Ante 13. 

(g) An afiinavit to nbt.iin a rule for 
an a‘tachn;ti'.t iriadc- by one convifled <if 
Jo‘gtry has betnirluRd to b. icad, W.. 1 . 
ktr V. Kea'iiey ; but it is then far-', 
tbit ilie afhdavit nl oni'Ct ir'ewtyibf who 
hid I'C'-n 1.011V Otd <>'/•'/«'>, svai r .id 
to defend hinilcll ai; ;ir.)t a C'ti; iiir,r, 
2 Oira. 1143.; and ilii-ici'ert; I. .(fKla- 
Vit of one lOiiviflccl fx^jury bt'o 
allowed e.n a rt.li 10 ft.; ..Iiol . , 'i^ir.Cnt 
ag.tinft him 'oi i itMtlariry, Cjiier’j 
Cafe, ^.SdlK. 461. ji is cleat, how¬ 


ever, that the ‘cfllmony of a p.ifon 
at..aim d of .any of thefe offerees which 
Conic uiiilci tlie denomination of the 
tntnev fiiljif canool be received to 
a cli'.i.e a^iinll another, Co. Lit. 6. 
S.ilk. 690. 2. Hall,277. 2. Roll. 6S4. 

Gilbei*. L. E, 131). 2. Hawk. P, C. 

c. 46. f. 10. Cafes in Crown Law, 
2rl edit. 349. 4, Term Rep. 440. For 

it is now fettled, that it U the ‘inUmy of 
the enm'.y and nm the natui cor the mode 
of f'ln.rhKCKt, -vhich defitoys the tefti- 
mony of the cfFcndcr, Per.ilock v. Mac- 
kt-rider, 2. W'llf. 18. Therefore a per- 
fon convifleJot pay taueny, .'iiid whip¬ 
ped, v.asheld an iiicompetinc wimefs ta 
a Will, 2. Wilf. 19. But as ih; tranf. 
poi ration infliiled on thi» offence by 
4. Gfo. I. c. II. anj^ 6. Geo. i. c. 23. 
did nor, .'iS in grand larceny, operate as a 
(f.itute p<iiclon, it isenadfed by 31. G'ro. 3. 
c. 35. that no perfon fh.ll be an In- 
“ competent witnefs by leafon of a 
“ convidlion of ” 

lyewis 
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Lewis agiiinft Maflers. Cafe 33. 

5 S. dies inteftate m* London^ and Godfprit his creditor attaches The eredUor of 

• money in the garnijhve'i hand, and it is condemned before any aninteitaiecaiW 

adminiftration actually granted, it bein-^at that time contefted be- •’X ‘I’e enf- 
- ' ^ ^ tom of Landau, 

fore THE ARCHBISHOP. 

Sir B. Shower. I take this manner of proceeding to he good * 

by the cujiom of London. It is true their cuftonis are diH erent bom ° before 
the laws of the land, and yet are good, for they are confirmed by letters of admU 
^dls ofparliameriti fo general indebitatus ajfumpftts are good by the niftration 
CuJlom of London.^ is'e. granted. 

Holt, Chief fujiice. It is one thing if a cuftom be different * [ 7 ^] 
from the law, and another thing if it be icpt^gnant to it and unrea- s. c. Poft. fu 
fonable. I confefs, the cuftom of ganiifmcnt is rcafonablc, for s.c,Carth.244, 
there arc two debts difeharged by it; For if J. be ind.^bted to B. *g^* 
and C. be indebted to A. now C. ftanding againft B. in lieu of A. by s.c's^ki'n 516. 
the payment of that debt by C. to B. both the debts to A. and B, are s. c. 3. Salk.* 
difeharged and fatlsfied, Now in this cafe, A. has at the fame 49 - * 

time a remedy to recover againft 6’ which by the cuftom is tians- 3 ^ 5 * 

ferred to B. \ but in our calL,the creditor Godfprit would have re- 
niedy againft Majlers the garnifliee *, when the Archbiftiop had poft. 160.440J 
none,and would difcliarge againft the Archbiftiop, who «. Roll. Abr. 

had never any claim againft him; which certainly is abfurd, and SS‘* 
wholly differs frcMn the other cafe; for there A. had a charge againft 
C. and b^ his payment to B. C, is difeharged from A. But there Comb 109 347* 
can be no fuitoin to fupport this cafe; for cuftoms that overthrow 417. 
t!ie principles of law, and which are unrcafonable, arc to be re- 3» Wllf. 297, 
jeded. 2.Bl.Rep.834. 

1. Dac. Abr. 

Dee. Here the ordinary b.ad the goods in his hands, and had <j9** 
intermeddled; and why fhould he not be charged? The cuJUms of^' 

London are in many cafes different frofn the common law; fo an > 

execiuor is chargeable theie, upon an adion of debt grounded on 
Innple contract, and the judgment in luch an adtion has been allow¬ 


ed to be a good bar liere. 


Holt, Chief fiiftice. So it is, as was adjudged here in the 
cafe of Palmer v. Lawfon twelve years ago. But here was a 
trick toil, to put in a caveat to the granting of adminiftration till 
the plaint was finilhed. 


Rokeby, JtiJlice, Can you charge any one by this cuftom that 
is not a debtor? and here the Archbifhop is no debtor. 

Holt, Chief yujlice^ at another day. We think in this cafe, 
that the debtwas not well attached; for the ordinary had no way 
to recover the debt, nor had ary thing to do witli it, 

Le t the plaintift' liave j udgrnent. 


Gardner 
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Cafe 34. 


Gardner againji Hobbs. 


In if ^t»HIS was an action of trefpafs, and tHe defendant juftiHcdby 

*amf»'thruk.^ virtue of the 43. Eliz. c. 2. for the poors rates, &c. The 
Ing* for poors plaintiff was nonCuited, but no damages were found i therefor© 
nte, and the Counfel moved for a writ of enquiry. 

plaintiff is non- cv t <• «.• 

fuited, and the HoLT, Chief juftice. I remember a cafc, wherc, upon an accion 
jury do not af- of detinue.^ and upon iffue non detinet^ the jury did not enquire of 
fefs damages, a value, and afterwards we granted a writ of enquiry. It .is 
aIu iffatT'h ®v’ery day’s pradtice, that if the plaintiff in replevin be ponfuited (a)^ 
in A/fJtw/and the jury fhall find damages andcofts for the avowant (bf 

in nf levin. 

8 . C. Holt, 192. Port. 77. 118. 2. Roll. Abr, 722. 11. Co. 6. 10. Co. 119. 3. Leon. 213. 

Lutw. 211, I. Salk. 206. Skin. 595. ^2. Mod. 85. 5. Com. Dig. “ Piwl'.'r'’ (3. K. 30.). 

3, Bae. Abr. 13. Sayer Rep. 214, Uulluckon CoRs, 233. 

(u) See the cafe of Freeman V. Lady (A) Se* ibe cife of Valentine v» 
Archer, 2. BJ. Rep. 763. j and DlwcII Fawcett, Siia. »02i. 

V, MarfliallfZ. Bl. Rep. 921. 3. Wilf. 


’[77] 

Cafe 35. 


442. 


* Harcou) t iigiiinjl Weeks. 


The omiflTionof TT KIS was a cafc of the fame nature with the former. 


the jury to cn- 
«|uite of d2- 


1 


Holt, Chief fitjlice. We arc of opinion, that the omiflioa 
^ageson a «ob. ^.j,^ juiv to enquire of the dani.'^es on u noiifult in replevin. Ynav 
may be fuppiitd O': lupplied by a writ oj enquiry 01 d.unages; it is true, the jury 
by a writ of en- might have been charged with the damage's, but fince they were 
not, there may be a writ oFenquiry awarded. In ajpmpfit 
pai tics being at ili'ue, a demurrer w'as joined upon the evidence, and 
fo the jury was diicharged ; and after judgment was given for the 
plaintiff, iind a writ of eiFquiiy awarded, and damages found, and 
judgment thereupon ; and damages might have been enquired of 
by the fame jury conditionally, but it m.iy be as well enquired of 
by a w'rit of enquir)’, when ih, demurrer is deteimined: and that 
Climes home to this, lirampjlou's Cafe (b) i^ the fame with oursj 
fo that it is no new cafe. Indeed, in ihe cafe of Burton v. Robin-- 
M. Vtru. 40 . jg., W'here in detinue the jury omitted to afiert the value of the 
'2-5!"^ go^ds, the Court did doubt that a writ could not be awaided, for that 
>. balk. 20 V i^ woufd be againft the wliole tenor and reafonof Cheney's Cafe (d), 
5. Com. Dig. But, notwithltanding, 1 rememb r a cafe about lourieen years ago, 
•* Pleader”^ where a writ was awarded in fiich cafe i fo that 1 think a writ of 
(3, K. 3c,;. ffjqiiify ought to be awarded in this cafe. 

(a) Daiiofc V . Newbut, Cro, Car. (r) i. S!d. 246. Raym. 124. 

143. (1/) 10. Co. 119. 

1. Roll. Rep. 272. 


juny. 

S. C. Holt, 102 

m. J18. 

3. Roll. Rep. 
372. 284. 

2. Roll. 212. 
Cro, Cai. 337 

446. 

Hard* 166 
|, Sid. 3S0, 


Johnfi)* 



I^ichaelmas Term, 7. Will. 3. In B. R. 


Johnfon againft Adams and Others. Cafe 36. 

I N replevin^ for taking live cattle, and feveral ftacks of hay, &c. In replevin 
the defendants plead, “ bene cognofcunt captionem averiorwn et «i 

catallorum in loco preed. quia dicunt quod averia prad. (^c. but 
fay nothing as to the chattels-, but they conclude, and pray judg-V« sti. 
ment averiorwn et catallorum, ncAi ioN for 

^ , part, it bad. 

Curia. It is ill : for though they make cognizance of the 
ti^igle, yet they do not anfwcr the whole j fo that they are Ihort in * [ 7® J , 
theirTufrafeatton. If the diftrefs be intire, and it is wrong in part, s.c.Comb.34<! 
it is bad for the whole. S. c. is. Mod. 

^ 4 * 

* I'he matter is, what judgment we {hall give; Whether to abate s. C. Hwit, 555. 
the avowry, or that the plaintiff Ihall recover and have judgment Ante, 73. 

{tnal ? Certainly it is ill to acknowledge the taking of all, and to 
juftify but for part. 

We will confider what judgment to give. 


Crfrth. 346. 

4. Alod. 40s. 

1. Saund. 287^ 


Cudmore againjl Tripe. 


Cafe 37. 


TTI^RIT of error on a judgment given in the provoft- 
’ * court at Exeter,, where the plaintiff declared in an indebita¬ 
tus aj/iunpjit,,&i\d alfo in a quantum meruit-, but in the quantum me¬ 
ruit does not fay, that the caufe of a£tioit was infra jurifdi£iionem 
curia. ^ ^ 

Carthe w. If it had been omitted in the firft promife, I con- 
fefs it had been ill; but I conceive, the infra jurifdittionem in the 
indebitatus affumpfit goes to all. 


Assumpiit la 
an inferior canit 
omitting to aU 
ledge that the 
work was done 
or the goods de» 
iivered kuittin 
thtjuri/diaitn is 
erroneous. 

S. C. Comb. 


Holt, Chief jujike. Indeed; there wants the adtunc et ibidem. 

Let JUDGMENT be reverfed (a), 

413. 2. Show. 246. Salk. 404. 6. Mod. ^23. i, Saund. 73, 

(a) In an inferior coart the declara- Tuch defed on a wiit of error or falfe 
lion mall in every taunt not only allcdgc jud.<nient, Rowland 9. Ve-ile, Cowp. 
that the money was. had and receivtd 20. ; hut if the caufe of aftion do not 
within the juiifdifliDn, but that the at ife within the jurifdidlion,thedefendaiit 
defendant promiftd to pay within it, mull avail liimfdf of it by plea in the 
Tievor v. Wall, 1. Term Rtp. 15 court below. Cowp. 20. 
or the defendant may take ..dvantage of 


3 + 7 - 

S, C. Holt, 
554 * 

S. C. 2. Show, 
s. Wilf. 16. 


The Cafe of Kendal and Others. Cafe 38'. 

'T'HE defendants being brought up by habeas corpus, it appeared A fterttary »f 
by the return that they had been committed by Sir iP'illiam although 
7 rumhall, one of the feerctarks offate, for aflifling Sir fames * 

Montgomery, who was in cullcdy for high treafon, in his efcape. , juftice *of tte 
peace, by virtue of his, office may cnnimii a perfon for allilling another in the cuAody of a 
• BWGSR for high trtafon to efcape ; but if the particular fpecic. of treafon for which the prifoner wss 
in cuftody be not clearly and certainly exprclfed in -i hf warrant, the court of king’s bench will 
admit the party to bail.~>S. C. I. Salk. 347. S. C. Comb. 343. S. C. Holt, 144. S. C. la. Mod. 
82. S. C. Skin. 596. S.C. I. Ld. Ray. 65. S. C. 4. St.Tr. 854. i. Leon. 71. s. Leon. 175, 
I. And. S97. 4. Com. Dig. 8vo. 333. 5. Com, D^g. 8vo. 140. t. Bac. Abr. 2^4, 378. 

«, Hawk, P, C. ch. r. 66, ch. 46. f. 4. 3, WUf. 205, 244.175. 283, 3. Burr. 1742. 
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The Case or SiR B. Shower moved, that they might be difcharged, their 

Kendal commitment not bein<i legal. ' 

^No Othe*s. ' ° ° 

First, Becaurc a fecretary offate is nojuftice of peace; aid as 

zfecretary of Jlate^ he cannot take a recognriance to piofecilto ; 

and theicfore it is H-'ange he fliould have !'■ •,>ir to con mit. It 

is :;uc, llnce Sir Lionel fenki is's Lim.‘, h been pr. iftifed by 

the f,'C! eMiies of Hate to take bon^. 1 1 rive loi.ice d uXo 'RuJh- 

worth's Colle^iions^ and I caiuiot find one ;'.r. cedent i'or a fe- 

cretarv of ftare to commit any o.ne, it canro.r b^_pr^f"ii-> 4 d^ 

that ^ir ly'ill larn TrurnhaU was a jvd' ice of peace; for it appears 

tltat he was i.c''et:'/y of .late, and as f cli J.d in..ln; the cominitment; 

# r 7 ] and ti i:■ y, 1 cann .t Lv but lie mi. • i. w a;] commit for murder or 

^ felony-.v^ for high tre It is ..bjcCb'd, that any inan may arreft 

another lor trc ifon, and ‘1 is true; but then he niuli carry hhn 

a jujtlce of he pea -Cj v.iiicli we jay the fieri Lery Ojjiaie is not. 


Seconi',!. r. 


Iiow. ver, though we were to grant that a 


fecretary o' fate Ints power to ctnnnit, yet, with rubinillion, in this 
cafe the dafendants ought t a be bailed, i'lnce they a within the 
Caejernottobe benefit of the habeas corpus aU\ for the coinmi'- appears to be 
air li^neri ter an ffir [jig adifiing the cfcajie of 6\',- f '" ” ^ ..ueiy^ who was com- 

efc.ipe till netted for /i/;;/) but \v.., ne. or ou Jawed nor inJicled. And 

my Loit^<CiUJ:K JiioTic;.. H.\ue fr/ j ;s expiels,t!jat the gaoler fhall 
not be airuign d fir an cfcapc until the p’-ifcner be attainted; for 
if the prifener be acquinni, die i icape dijpunifhablc. And here 
the prifc.ner cannot be anaiiued, foi lie is dead, k; ii;at tlt^s only cai^ 
be fined cuid iin;'! ilojied. 


prifener be at¬ 
taint. 

Dalt. 331 . 

C. i^q. 

Hawk. P. C. 

C, 1 r). f. 26. 


a. inft. 589. Thirdly, Vv'ith fi;bn'iijlion, to afTill: in tlie cfcapc of one com- 
59 j. mit'ud foi high ticijsn^ is n^t treafon, unlTs the farty alTifting 

I. Hale, 234, j<;(^gvv that he was committed f’r high treafon (h )and it this of- 
fence be but felony, the commitment is illegal, becaule it would 
hate been too generally let forth (c). If a priioner broke 
prifon, it was felojiy at common law, be the caufe what it 
might; but by fiaiute i. Echv. 2 . Ve frangentibus prifonam^ 
none ftiall jultcr judgment of life and member, unlels the caufe 
“ for which he is imp.ifoned require luch judgment (d):” and I 
take it for a rule, that whatever is not felony on the elcapc of a 
felon, is not treafon upon the tfcane of a traitor (e). 

See i.Eurr.4Co. FOURTHLY, It is faid, that the prifoncr was in cuftody of a 
MEssENCiEK; but what that is v/’ knov/ not; there is no book of 
law that takes notice of any fuch perfon. 

FIFT H L Y, It does not appear what the oiFcnce w’as, nor that any 
ti eafon was committed. 


So that we muft throw ourfelvcs upon yoiir Lnrdfhip’s juftice, 
and hope that for thcle rcafons vour Loidffiip will think fit to dll- 
charge us quite, or elfe to bail us. 

(n) Hale P, C. no. (J) 2. Hawk. P. C. ch. t8. 

(b) Benfti*a< 5 ’s, Cife, Cm. Car. 5S3. (t) St.tund. P. C. 31. Hale’s P. C. 

(-; 2. InA. eS^, 3. Init. 70, 2. i^ac. Abr. 63?.. 

Trevgr, 
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Trevor, Attorney General^ anfwered, that thefe commitments 
\iy fecretarUi ofjiate had always been received to be good, and that 
their office was more ancient than the privy cotiftcily and that it was 
clear the privy comcil could commit; and that though the warrant 
be not fo exa£t, yet it is fufficient ; and it was not like an indiH- 
ment^ for the time and place, and the * particular fact need not be 
exprell'ed in the warrant, as they mull be in uidi£lments. 

Shower. Here the meflenger being no officer in law, the 
.marty in his cuftody may bring/^^ imprifonment againft him ; and 
affid- a .perfon to cfcape in Inch a cafe, is no fault at all, for 
it was to free him from one that had noching to do with him. 

Holt, Chief Jujlice. The law indeed doet not take notice of 
A MESSENGER; Dut however, if a man refeue aojRhec that is carry¬ 
ing to the gaol by a messenger, or any other perfon, it is criminal. 

"—I'hen why Ihould not a jecrctary ofJlate have power by law to 
make commitments ? Pray what authority has a jyfiicc of peace to 
commit in cafes of hl^h treafo’i? It is n jt gi/en to him by anyfta- 
tute; and truly 1 canru't tel! from v/hencehe dc! ; ves I'uch an autho¬ 
rity, unlefs it be by virtue of the old common law, which docs au- 
thoiize confervato) s of the peace to com.nit jii fuch cafes. My 
Lord Coke feemsto intimate, .ib if a manc->uid not be com Tiittcd 
till he was inditlcd ; but certainly that is a niiilakc; for the con- 
llant pra<51ice is otherwife {a). But their Itrnugell ohjedlion f.’ ins 
to be, that the nature of the lrear''u K not f. t {'..rth-, as \.’'.cthcr it 
be for levying of wai, or for confpiring of trc.ilbn, or any other 
fpecies of U;eafon. 

Trevor, Attorney Gener d. Let the tre ifon b? tvhat it will, 
of whatever fort it is, to afin fuch a perfo.i cli.i ged with it to 
cfcape, is trcalvut. 

Holt, Chief fufiu. Supnofe the I'eafon were for coining, 
&c. would it be tieafon to ailill; fuch ^pcifon to cfc.ipe r 

Trevor, CereiuL 'rhenucOion !-, Iv'hjthcr this man 
be charged with hhfjtre.'j')u^ as y<’n havealiedged It in the warrant: 

Rokeuy, Jnjfitc. Does Ic .’ppcarto us, that this offence is not 
bailable ? 

Holt, Chief fuflice. I remember my Lord Chief Justice 
Hale, Nonvich nffiza^ was cfoplnion, that a juflicc of ■*'peace 
might direct a warrant to any peri')n to ex.c nc it •, and in a cafe 
that came before him then;, the wairanr was direcbal to the con- 
ftahlc of one pariih to he executed in another parilh; which was 
done, and held to be good. 

At another d.ry this matter was again debated. 

Holt, Chief JuJiice. In Anderfon it was the opinion of all the 
Judges, that the privy council^ nc any one of them, might commit (b)y 
and certainly the fee ret ary ofjiate is one of them. 


Commitm^t 
hyS*ciiRTA«V 
or Statu' 


•[80] 


How the laW 
takes notice of 
A Missenoer. 

1. Hale, 558.. 
606. 

z. Hawk. P, C, 
c»ai. f 7. 

Skill. 596. J99. 

F.dt 6. Mod- 
‘ 79-1 


[81] 


A jrsTicf; or 
PEACE may di- 
re'it a wnrant 
Co any man to 
ex:cuts. 

2, LvO i. 275. 


(a) See 4. Inft, 176. 
4. RI. Com j8-. 

(^) J. Arideifon, 297. 


2. Hale l\ C. loS. z. H.Wk. P. C. ch. 13. f. i8. 


ShOV'IR. 
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f*HE C*8i w Shower. As for diat refolution, it may well be fufpe£led fot 
Kwval . jj. not judicial: and there have oeen inftances where 
AMB riiEKs. jo£]go5 jjjyg given different refolutions undfer their hands from thofc 
which they have given judicially when they aAed under an obliga¬ 
tion of an oath j and, with fubmidton, one of the privy council 
Commitment cannot commit, for he cannot give an oath: and it Icems againli; 
Privv CouN- reafon of our ^onftitution that the fame officer IhoiUa have 
eit. power to commit,and yet cannot adminiftcr an oath, which I take to 

■i Will* 2 neCeffary upon every commitment; for my Lord Coke {a) 

ii.St. Tr!!!-?. commitments muft be upon oath. Then it 

3,p. extraordinary that an officer fliall have power to commit', and yet 

i.Hawk.P.C. he can neither adminifter an oath, nor Cake a recognizance to pro- 
eh. 16. f. 4. fecute,nor take b^‘1, though his judgment tells him that the offence 
is bailable : this leems very inconfiftent. 1 hefe extraordinary 
commitments are not favoured in our law; and in the old times 
fuch commitments were very feldom. Then 25. Edw. 3. c. 4. 
is one of thofe ftatutes that vindicates the liberty of the fubje£t in 
' refpedf of extrajudicial commitments j for it is faid there, “ none 
fhall be apprehended upon fuggeftion to the king or his council, 
** uiilefs by indidtment or prefentment, or by prccefs at the cem- 
“ mon law.” And in the fourth year of Charles the Firji thefe 
general commitments per mandatum domini regis were thought a 
great oppreffion to the fubjedl {b). My Lord Coke (c) fays, 
that before commitment there muft be an oath ; which in this cafe 
could not be. It is true, the whole privy council may examine 
upon oath j but that one privy councillor may do lb I do not find 
any where. In Prynne (d) there is a notable record? where* the 
peribn was impeached by the commons in parliament for a riot and 
(] 82 ] affault on feveral lords of the council j from which T infer, * they 
would not have any recourfe to the Icgiflators, had the privy coun¬ 
cil themfelves fuch a power to commit. I confefs the privy coun¬ 
cil may cite, and fo may thjj ecciefialtical coiut fummon, but they 
cannot commit. 

As to my other exception : In 2. Inji. 705. it is faid, that a new 
gaol cannot be eredled without an act of parliament \ How then 
iWo- 199. can the houfes of thefe meflengers be as fo many prifons ? I think 
there are fbrty-iwo meflengers; and if their houfes fhould be law¬ 
ful places of confinement, there would be fo many new gaols or pri- 
fons ereited without authority of parliament, which ought not to be. 
5. Ed. 3. No. 68. In the 12. Rep. 129. indeed, a messenger is 
mentioned ; but nothing can be drawn from thence that he can 
therefore keep a prilbn. So that if Sir James Montgomery was 
not in legal cuftody, the affifting of him to efcape is no fault. There 
are other places of confinement befides meflengers houfes that have 
been queftioned whether they be prifons or not j fo it has been 
doubted, whether THE Tower of London be a prifon, or not, 
within the habeas corpus a£f. 

(a) 1. Inft. 51. ■ * (r) 2. Itift. 52< 

\b) Sec 16. C * r . i.c. 10. 2, Hawk. \d) Prynne's AniinadrerfioD on tho 
P, C. cb> 15. f. 71. Fourib InAiiute, pegf 

Holt, 
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Holt, Chief The Tower is a prifon without 

doubt. 

Shower. My next exception was, That the warrant docs 
not exprefs what the treafon is ; and there may be a trea/bn the 
aflifting of which is not treafon ; as the harbouring of jefuits or 
counterfeiters of money, it is only a mifprifion of treafon. My 
inference is, that if S:r James Montgomery was charged with fuch 
a treafon, the aflifting of which would not make me guilty of trea- 
“foq, then my aflifting him to efcape is not treafon [a). Then if 
the mtendiAciic be general, it fhall be taken for the liberty of the 
fubjeft ; fo is Vaughan^ 136. 157. where it alfo appears, that the 
return to a habeas corpus ought to be certain j and fo it was 
refolved in BuJhelPs Cafe. So that if it cannot appear to your Lord- 
ihips to be treafon, with fubmiflion, we ought to be bailed within 
the habeas corpus a£l. 

Levinz, Serjeant, on the fame fide. If Sir James Montgomery 
himfelf were here he muft have been bailed, by reafon of the uncer¬ 
tainty of the crime exprefled in the warrant of commitment j 
and mall we be in a worfe cafe than he himfelf would have been f 
* Returns in all cafes ought to be particular, and certainly exprefs the 
caufe (A'. There are fovcral cafes of prifoners committed and deli¬ 
vered by habeas corpus ; and the returns of the officers having cuftody 
of them in the Fleet, the Tower, and the Gatehouse, are 
all certain. The old law is, that all commitments fhall be to the 
Cou^^ty gaol (c) j and the ftatuteof 5. Hen. 4. c. lO. that juftices 
of peace fhall commit to the coimty gaol, is but declaratory of the 
common law ; and a meflenger’s houfe certainly is not the county 
gaol : indeed, a man may be committed to a meflenger’s cuftody 
for twenty-four hours, &c. while the matter is under examination. 
There is HowelPs C^e (^f), where the pov/er of the fccretaryofjiate 
is queftioned, but I am loth to meddJc' with it; and I think we 
fteed not have made all this ftir about it j we only dell re to be 
bailed. It is plain, that the warrant muft be legal. And Chief 
Justice Hale (<r) is as plain, that the refeuer fhall not be ar¬ 
raigned till the principal be attainted. Then if it he true that 
Sir James Montgomery is dead, it is morally impoflible for thefe 
perfons ever to be attainted. 

_ • 

Trevor, Attorney General. In HoxveWs Cafe the writ of 
habeas corpus was direiSled “ to the fteward and marfhal of the 

Marfhalfea,” who made return, that the faid Howell was com¬ 
mitted to his cuftody per mandatum Francisci Walsingham, 
Militis, principalis fecretarii, et unius de privato concilia dominee 
regina j and Aat return was by the Court held infuflicient, becaufo 
the caufe why he was committed was not fet down in the return : 
and there the Couittook a difference, where one is committed by 

(a) Dyer, 296. a. iz. Co. %. Hawk. F. C. ch. 16. t, 6. 

(•) Moor, 839. (*l) I. Leon. 70. 

(r) Britton, 19. 92. Czpt. Norwood's (r) Hale’s P. C. ti6. 

Cafe. But (ec 6. GiOk i. c. 19. and 


Tax 

KlNDAt. 
AND OtKBII^ 
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Returns to ks 
particular and 
certain. 


The caufe of 
commitment to 
be fet down in 
tite return, 

Poft. 85. 


one 
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On trial of the 
acccflary,tlie at- 
Windcr of the 
principal mulk 
be produced. 

t. Hawk P.C. 
c. 21. f. S. 
c. *9. f. *. 13 * 


CoiTimitments 
without an oath. 


Palm. 5eS« 

I, did. 7S. 

1 . Sulk, 347. 
E. Hawk, P. C. 

e. 16. 
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dne of the privy council, for in fuch cafe the caufc of the commit¬ 
ting ought to be fet down in tlie return ; but where the pard 
ty IS committed by the whole council, there no caufe need to be 
alledgcd. 

It is objected, that the Ircejbn not being expreffed, therefore the 
aiding and aHilling of him cannot be treafon ; for, fay they, this 
treafon might be for harbouring jefuits, counterfeiters of coin, 
Szc. ; but the receiving of jefuits, &c. is not an aiding and abetting 
of them : but, with llibmiffion, the affifting any of thefe perfejw"" 
is treafon, though iheie facts were made treafon by ■atSl’tirpaffia- 
ment. 

* So I think it is notncceflluy to infert the overt-a£t in the war¬ 
rant of commitment, the fpecies of treafon is not ufually mentioned 
there. I do agree, that upon the trial of the acceifery, there 
muft be the attainder of the principal produced: but here in 
treafon all are principals ; and let them take advantage of that at 
the trial. 

As for their objeftion, that no perfon {hall be committed but to 
the county gaol, this is not fo ; for then no man could be com¬ 
mitted to THE Tower, the Gatehouse, &c. 

Hawles, Solicitor General. Thefc commitments in cafes of 
high treafon have varied in all times ; fometimes the particular 
fadts have been expi efTed, and fometim js not; and yet thought good 
either way. 

As for the objedtion, that an oath is neccfliiry to be made before 
any commitment, that need not be ; there are many cafes where 
pcifons may be committed without any oath at all ; fo the house 
OF COMMONS may commit, and yet they cannot adminifter 
an oath : lb a conjiahle may commit without any oath, Staundf, 
32. 

Then as to the objedlion concerning thf messenger, it is but 
of the cafe ; for though his houfe be no gaol, yet the allifting of one 
to efcape from thence is as criminal as if he had affifled to efcape 
from the county gaol. For being with the meflenger while he was 
iijidcr examination^ he was in the cuftody of the law, and it is not 
the breach of the wall that is a breach uni)’ of p: ifon j foi, as Bratton 
obferves, to afliit a man to t'fc.ipe that is going to be executed is a 
breach of prifon : fo that we conceive the commitment to be law¬ 
ful, and that they ought net to be bailed. 

Holt, Chief fujlice. Indeed you might have fpared that quef- 
tion about the fecrecary’s power to commit; it feems to'have been 
made more for delight than for neceliity; but in Anderfon it is plainly 
refolved ; and fo it is in i. Leon. 71. that he has liich power {a). 
But that which always puzzled me is, What authoriiy there was 

(a) i.Bl. Com. 338. I. Bl. Rep. tion of thefe cafe, ii. State Trial*, 
557.—And fee Lord Camden'k Expjf^i* 3x6. 2. Hawk. F. C. ch. j6. f. 4, 

to 
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to commit at common law? and why JuftieCs of gaol delivery zt Cas< e# 
common law might imj^nel a jury to enquire, &c. 


As to the objection about the commitment to A messenger, 
furely the party may be committed to him during examination. 
Indeed I do take it, that generally the commitmciits ought to be 
to the Common gaol, efpecially fmee the habeat corpus * that 
the party may better take out a habeas corpus ; tliough you will 
find in my Lord Chief Justice Hale’s Pleas of the Crown (<r), 
that the breaking of other prifons is felonv. Now confider this, 
that if an act of parliament make anolfencc felony, and there is not 
One word as to the acceflaries, yet they fhall be felons ; then why 
fliould not thef? perfons that are in tlic nature of acceflaries to 
treafon be likewife guilty of trealbn ? 
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But, Mr. Attorney, 1 very much doubt whether you ought 
not to have fpecified what fort (rf* treafon it was, and that he had 
committed it ; as for the purp-ofe, if it had beeji for the confpiring 
the death of the king, or for adhering to his enemies, &c. then the 
aflirtino- the efcape of fuch a traitor conics ujider the fame fpecies 
of treawn. 


Then it is a great doubt with mo, I'^Iiethcr you fliould not 
aver that lie did actually commit the treafon ? 


Trevor, Attorney General. With fubmillion, it would be too 
much to fay in the warrant of high treafon, that the party was 
guilty. Indeed in the indictment wc muft alledge it. 

Holt, Chief fnJUi.e. I think it mufl: be coniidcred of, though Commftmenf 
I doubt very much as to the not fpecifying of the treafon, that the f 
particular Ibrt ought to have been expi efled in the warrant, ilie'pariUolar 

RoK-EBY, fufiice. Certainly a conferoator cf the peace at the <ort of ttealbn. 
common Jaw might haVe committed, aiid to adminiiter an oath is 
incident to his ohHce ) fo that I take it, that a faretary of fate is *• ^ 

in nature of a conjervator of the pe-^ce^ and may as well commit 
now, as the other could at common jaw [b). But indeed it feems 
fo me that they are bailable, bccaufe it is not exprefled what fort of 
ircafonit was. As to THE messenger,! take him to bconly acar- 
jrier of the party to prifon, and that he is not in the jiaturc of a gaoler. 

Eyre, Jnflice. Upon the whole, I tbirJe it rcafonable that 
they fhould be bailed. 

Holt, Chief JuJike. Then let them be bailed. 


{«) 1. Hale 1 *. C. 601. 607. nrN <'n this nafTieie in delivering thff 

t. Hawk. P. C. 21. f, 1. 7. ch. iS. judgment (T the court of common picas 

(, 16. in the cafe of Itntick <f, Carrington, 

Seo the opinion of Loro Cam* tt. Slate Itiah, Ap^'. 316. 


VoL, V- 


a 


Young 
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and juant-m mt- 
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tiwt hr gtivc tlie 
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praising that 
Che defendant 
did not give the 
hat in fati^fac- 
tior, and Ira- 
vetjifg that he 
leceived it ip fa* 
tisfafilon, it 
gtod. 

S. C. z. Salk. 
627, 

S.C.Comb.346. 
S. C, I. Ld. 
Ray. 60. 
S.C.C'arth.347. 
S. C. 12. Mod. 
85 - 

Port. 136. 

9. Co. 8o. b. 
Sty. 263. 239. 
Winch, 75. 

Cro. Eliz. 68. 
303. 

Sty. 263. 239. 
p. Brownl. 107. 

1. Com. Dig. 

“ Accord'*(C.). 

2. Term Rep. 
a4- 


Michaelmas Term, 7. WilJ. In B. It# 

* Young againjl Rudd. 

Eajler Term, 7 . Will. 3 . Roll 78 . 

INDEBITATUS ASSUMPSIT and a quantum meruit, 
* I'he defendant pleaded in bar, that he gave the plaintiff a beaver 
hat, which he accepted in fatisfaflion of the debt. The plaintiff* 
replied by proteffation, that the defendant did not give the hat in 
fatisfaclion ; and traverfed, that he accepted it in fatisfeftion : and 
upon demurrer, 

It WAS OBJECTED on the behalf of the defendant^ that this was an 
immaterial traverfe^ becaiife the giving is the diredling matter, 
which ought to have been traverfed, and not anfwered by protefta- 
tion i like the refolution in Pinnell's Cafe ^o), which was an 
aftion of debt on a bond, of the penalty of nxtet n pounds, for 
payment of eight pounds ten fhillings on a certain day j the* de¬ 
fendant pleaded, that before that day he, at the requeft of the plain¬ 
tiff, paid him five pounds, which he accepted in full fatisfaiSfion of 
the debt; but becaufe he plc.ided the payment of the five pounds 
generally, and not in full fatisfacfion of the whole debt, the plaintiff 
in that cafe had judgment. And there it was held, that the manner 
of tender and payment/ball be directed by him who makes it, and 
not by him who accepts it; lb that it is not material how the perfon 
to whom the thing is given accepts it; for if it be accepted, it muff 
be as the giver intended it; and therefore the plaintiff ought to have 
traverfed the giving in fatisfadfion, for that is the moft material 
part of the plea, and ought to have been put in iffue. It is trye, if 
it had been after a verdict, the giving and acceptance might have 
been taken to be reciprocal adts, viz. that the one would not have 
accepted it unlefs the other had given it in fatisfadlion ; but upon 
a demurrer it is otherwife. 

E COKTRA for the plaintiff. Either the giving or the acceptance 
of what is given in fatisfaUion may be traverfed. 'I'his was the 
opinion ofmy Lord Rolle (^), though he held it more proper to 
take iffue upon the payment ; but if the acceptance in fatisfadfion 
be traverfed, there will be no occafion to anfwer the giving. 
It is a rule in philofophy, that Sfuicquid recipitur eji ad modum rect- 
pientis ; and there are inflances in law to this purpofe ; as in an 
adlion of debt upon a bond (c), the defendant pleaded, that 
whereas the plaintiff* was indebted to him for a load of lime, it was 
agreed between them^that the defendant * ftiould acquit him of the 
lime, and yet the plaintiff fliou'd accept it in fatisfadlion of the 
bond; and avers that he did accept it in fatisfadtion of the 
bond} and upon demurrer to this plea it was held ill; not becaufe 
the defendant had pleaded the acceptance only, and not the giving 
in fatisfadtion, but becaufe he ought to have pleaded the acceptance 
in fatisfadtion of the fum mentioned in the condition of the bond, 
and not of the bond generally j for that could not be difeharged 
without a fpecialty {d). 

(«) 5. Co. riy. Moor, 677. (d) 5. Co. 117. b. 9. Co. 79, 

(i) SCile«, 239. Cro. Eliz. 68. 193 < 

(e) Neale v. Sheffield, Yelv. 192, 

S. C.Cro. Jac. 2f4. S. C. i. Brovl'nl. 

109, S. C. I. Bulrt. £6. 


CVRtAr 



Mlchaelnias Terni> 7. Will. 3, In B. R, 

, Curia. Where a thing is pleaded by way of concsrdy it is Yovno 

{finable ; but if the concord be not executed by giving and receiv- ugamfl 

ing, it cannot be pleaded in bar to the aciiion (tf) : therefore the 

beft way of pleading it, is by fetting forth, that the thing was given 

and received in the full fatisfa*ition, &c. according to the refolution 

in PinnelPs Cafe. But both are traverfable ; as for inftance ; The 

condition of a bond was (^), that if the defendant with 

one Earle for his lands, then he ftiould pay the plaintiflF thirty 

pounds j in an a<SHon of debt brought on this bond, the defendant 

pleaded, that he had not made zny^conipofition With. Earle^ J Rep** 

the plaintiff replied, that Earle did grant a rent-charge in fee to *4. 

the defendant in fatisfaition of his title j and fo he made a compoji- 

tion ; the defendant protejiando that Earle non ccnceffit.^ pro placitt 

dicit that he did not accept it in fatisfaftion j and it was adjudged a 

good plea, without ttaverfing the grant: for as in that cafe there 

could not be any compofition without the confent of die parties, 

which depended purely upon the acceptance, which the defendant 

denied to be in fatisfadtion of his title, fo in this cafe, the denial 

of the acceptance implies, that the thing was not given in fatif- 

fadlion. 

And therefore judgment was given for the plaintiff. 


(<•) 1. Com. Dig. 31I edit. 13'. hc/i'. 


Smith {igiuitjl Crompton. 


{ i ) Hub. 178. 
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Cafe 40. 


tN AN ACTION ON THE CASE for negligently keeping his fire. In an aftioo 

whereby the plaintiff’s houfe was burnt (t/), there wasadoubtful a perfoR 

evidence given at the trial belbi-c the Chiei' Justice at the ntji I®'’ 

priuSy and the jury gave a verdldl for the defendant. whereby the*** 

* It was moved fcveral times for a ne%v trials bccaufb the evii- plaintiff’s hoo^ 

dence was very doubtful upon which the verdict was given asainft '"as bum^, if 
I 1 -n- ^ 1 1 • 1 1 1 1 ° the jurv nnd a 

the plamtifr ; and it was imnled on his behalf, that though itis true, verdid for th« 

that in an information of perjury {b) where the defendant was dtfenianf, the 

foundthe Court would not grant a new trial, though it ap- Court will not 

peared there was no reafon for fuch a verdidl, unlefs the king’s coun- *'7"' 


fel v/ould coilfent to it ; yet in an aclion of debt brought by an in- gVound^tbat th« 
iormer, and a verdict for the defendant, the Court may grant a evidence was 
new trialy becaufe the party has an intereft ; and this is the diffe- doubtful, and 
rence taken in the Books. It might be a thing of ill confequence, rudge < 1 '^* 
if it Ihould not be in the power of ihe Court to grant new trials in |he vad fl'**'*** 
cafes where there are apparent reafons for fo doing ; as where 
excefftve damages are given for words (f), or where two verdidls s. C. s. Salk. 
644. Pod. iSj. C.iitli. 202. 425. Stra. 1105. Co-.vp, 37. 230. 601- X. Term Rep. S4. 
a. Term Rep. 114. 4. Term Rep. 4SS. 753. 8. Mod. zio. 264. Carth. 498. Fitzg. 40, 


MW 

the 


(4) See 6 , c. 31. f. 6. Poft. Hayward v. Newton, .S-ra. 940.-— 

tSi. But the general ruts is, tlut in perfonal 

(b) I. Sid. 49, 50. tort* the Court will never giant a new 

(c) See Clark v. Udal, z. Salk. 649. tiial for txctjjlve damngts unlefs they are 

RedIhaw V. Blocks, 2. Wilf. 4C5, fuch as manifertly fliew the jury to have 

Wilfoid t>. Berkley, i. Burr. 609. been adlii.ucd by pallion, partiality, or 

B^nfun V, Frederick, 3. Burr. 184';. prejudice. Cowp. 230. 

G 2 have 
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Michaelmas Term, 7. Will. 3. In B. R. 

haiie been given againfl one defendant, and in many othe# 
cafes (rt). 

But on the other ftde it was faid, that no new trial could be 
granted in this cafe, though the Court fliould fee any reafonfor it: 
and the cafe of Sir John Jackfon [b) was chiefly relied on, who 
was difeharged of a great debt at the afllzcs in Cumberland.^ by the 
perjury of Fcnivick and Holt j who being Indidted for the fame 
crime, Sir JcL n procured the witnclles to be arrefted who could 
prove the perjmy, fo that they could not come to the afllzes to give 
evidence, and thereupon Fenwick and Holt were acquitted ; and 
though this pradtico appeared plainly upon feveral affidavits, yet the 
Court would not grant a new trial, but ordeixd an information 
againfl Sir John Jackfon ; upon which he was found guilty, and 
fined one thoufand marks. 

Afterwards a new trial was denied in the principal cafe (r). 


(«) See 5. Com, Dig. I’leadei’’ 
(R. 17.) the Svo eiiitioi] by Mi. Kyd, 
where all the c.ilc4 on tliii fuhjcdt are 
eolledled. 

ib) I. s:d. 149. 153. 

(e) In S. C. 2. Sdfil. 644. It ib I'did, 


that THE Chief Justice was dif- 
fatished with the veididt, but that the 
reai'on ot icfuling mu/ria/was, be- 
c.-iufe it was a hard adtion.—See alfo 
Sparks v Spicer, 2. S.ilk. 648. 
DunKley V. W'ade, 2. Salk. 0^3. 


Pkimmcr againfl Lea. 

Alexander Flclt., in the fe\ entcenth year of Charles the 
^ Second., recovered a judgment tigainfl the defendant, and had a 
tejiatumfcirefacias to the terretenunts. I'hcy appeared and pleaded; 
atid there wais a verdicl againfl them at the ailizes in Suffolk., and 
judgment thereupoti. Afterwards Holt became a bankrupt, and 
the cOiiimiffioners affigned the original judgment to Plummer., 
who now moved the Court that it might be entered, to entitle him 
to the benefit of the judgniciv upon the fcire facias ; which 
was ruled accordingly, without bringing a new Jcire facias [a), 
Q]J0D nota. 

z. Jo. 203, 1. Mod. 93. 4, Bac. Abi. 411. 

(«) See Hewit and Otliers, Afllgnees of Bibblns, v. Mantell, 2. Wllf. 374. 
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* Daldon, Bart, againjl Janfon. 

Lonijon, 7 TC)I IN DALSTON, knightanc! baronet, complains 
to tuitj 3 J of 'Jojhua 'Jaufon^ a common cai rier, in ciiftociy of 
the marihal of the Marfindjea of thc,Iord the king, being before 
the kinghimfelf, for that, to wit, that whereas the aforefaid 'JoJhua, 
on the i()th day oS. March, iit the year of Our Lord 1693, and long 
before and always afterwards, hath been, and now is, a common 
carrier of goods and chattels, and for his profit hath been accuf- 
tomed to carry the goods and chattels of all perfons whatfoever 
requiring the carriage thereof from IVakcfield, in the county of 
y'ork, ‘Unto London, and from London aforefaid unto Wakefield 
aforefaid, for all the faid time, for a reward to be therefore had. 
And whereas by the law and cuftom of this kingdom of England, 
every common carrier of goods and chattels, who receives the 
goods and chattels of any perfon fo to be carried, is bound to keep 
and carry the fame witliout rubltradUon and lofs, fo that by the 
default 0/ fuch common canier, or liis fervants, damage may not 
in any manner come topafs. And whereas the faid "John, ou the 
fame 16th day of March, in the year of Our Lord 1693 abovefaid, 
at London aforelaid, that is to fay, in the pariih of the Blejfed Mary 
' Jrchcs, \n ihew'ard of Chrape, was poll'cfled of the goods and 
chattels following, that is to fay, of one deal box, and one hundred 

3 pieces 
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pieces of gold coin, called guineas, of lawful money of England^ 
as of his own proper goods and chattels ; and the aforefaid John 
being tlicreof lb poflened, on the fame ibthsiav of A'larch^ in the 
year of O -ir Lord 1693 abovefaid, at London aforefaid, to wit, in the 
parifh a..u ward aforefiid, he the faid^o/^w then and there delivered 
the box aforefaid, with the faid one hundred pieces of gold coin, 
(■.ilicd guineas, to the aforefaid Jtjhua, to carry the fame fafely and 
fecurtiy from Londan aforefaid unto IVakefield aforefaid for a 
reward ; and the aforefaid Jojhua then and there had and received 
tiic faid box, and the faid one hundred pieces of gold coin, called 
guineas, being therein to be carried and delivered in form aforefaid : 
neverthelefs the faid JoJhua^ at any time afterwards until now, 
hath not delivered the box aforefaid, with the faid one hundred 
pieces of gold being therein, to him the faid John : hut the box 
aforefaid, and the faid one hundred pieces of gold coin being 
therein, aftci vvards, to wit, on the 17th day of March^ in the year 
of Our Lord 1693 abovefaid, at London aforefaid, in the pariih and 
ward aforefaid, for default of the good keeping of him the faid 
Jojhua^ were loft. And alfo whereas, on the i6th day oiMarch^ 
in the year of Our Lord 1693 abovefaid, at Lowr/ijn aforefaid, to wit, 
in the parifti and ward aforefaid, the faid John was poftellcd of 
other goods and chattels following, to wit, of one deal box, and 
one hundred pieces of gold coin, called guineas, of lawful money 
of England^ as of his own proper goods and chattels ; and being lb 
pofleffed thereof, he the laid John afterwards, to wit, on the fame 
l6th day of March^ in the year of Our Lord 1693 abovefaid, at 
aforefaid, in the parifti and ward afoiefaid, C'*l’ually loft 
thofe goods ar:d chattels out of his hands and poft'eftion *, which 
faid goods and chattels afterwards, to wit, the fame 16th day of 
Mmch-i in the year of Our Lord 1693 abovefaid, in the parifti and 
ward aforefaid, came to the hands and pofleflion of the aforefaid 
JoJlma^hy finding ; neverthelefs the laid JoJhua^knovf'm^ the faid 
goods and chattc 1" mentibned to be the proper goods and chat¬ 
tels of the aforefaid Jcln^ and of right to belong and appertain to 
him the faid John^ yet contriving and fraudulently intending 
craftily and fubtilly to deceive and defraud the aforefaid John in 
this behalf, hath not yet delivered the faid goods and chattels laft 
mentioned to him the faid Jobn.^ although often requcilcd, &c. j 
but the goods and chattels latt-mentioned afterwards, to wit, on the 
17th day r.\ March in the year of Our Lord 1693 abovefaid, at 
London aft refaid, in the parifti and ward aforefaid, converted and 
difpefed or to the proper ufe and benefit of him the faid Joflma^ 
to the daniiige of him the faid John of 150I, j and thereupon he 
brings fuitylic.^ 

On not guilty pleaded, judgment for the plaintifF. 


Dalfton 
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Dalfton againft Janfon. 

T his was an a£Iion on the cafe brous;ht againft a common car¬ 
rier upon the cuftom, andalfo <7 trover was laid in the fame 
declaration. Upon not guilty pleadi d, there was a verdiil for 
the plaintiff. 

It was moved in arreft of judgment, t’-.at tliefc are different 
aftions, and ought not to be joined in me and the fame declara¬ 
tion ; for one is grounded upon a cortrafi in law, to which non 
itffumpfit is the proper plea, and the other upon a tort \ and it is 
for the fame reafon that a trover and aii indebitatus ajfumpftt ought 
not to be joined, nor an * ejeminent, and an action on the cafe 
for fcandalous words, though the fame iffue goes to both. But 
not guilty is not the proper iffue to this action, for anciently the 
defendant pleaded fpccially to the ncgle^I and misfcafancc 
It cannot be denied but that this adlion is founded on the contradi ; 
and for that, the authority of the cafe of Bofon v. Sandford (h) 
is plain. An ejectment and an adfion for an affault and battery 
were joined (c)^ and the plaintift' had a verdift j but the Court 
was of opinion that this was the firft precedent, for they fever in 
damages, and therefore they advifed on it; but Winch, 'fujiice^ 
was of opinion chat it was not good. 

To which it was anfwered, that it was my Lord Hobart's opi¬ 
nion in that very cafe, that the declaration was good after a ver- 
diiS; and that of late no action had been brought againft a com¬ 
mon car rice but trover was joined with it (d). An adtion on 
the cafe for over-riding, and not delivering a horfc according to 
a contract, and alfo for a converfion to the defendant’s ufe, were 
joined together {e') ; upon not guilty pleaded, the plaintiff had 
judgment, though he might have demurred to the declaiation, it 
being double ; but by pleading the general ijj'ue-, and that being 
found againft him, it made the declaration good. So trcfpafs for 
beating his jervant, per quod fervitiurn atnlft^ and an action on 
the caie for keeping a dog accuftomed to bite iheep, were joined 
in one declaration (/)■> and the plaintift' had judgment j though 
it may be a queftion whether trcfpafs will lie for the laft or not, 
for it is only a negligence to let the dog loofe, for which trcfpafs 
will net lie. It is not the contract which entitles the plaintiff in 
this cafe, for it is an aftion grounded upon a tort^ and the iffue 
and judgment are tiie lame in both (^j. It is true, there was the 
like declaration, ifi'ue, and verdicf, in the cafe of Matthew v. 
Hopkins (h j, and the judgment was arrelted; not for the reafon 


{a) Winch. 29. Sec alfo i. Term 
Rep. 3X 

(^) I. Show. 29 3. Mod. 321 

3. Lev. 2 38. 2. Srflk. 440. 

(c) Bird V Sndl, Hob. 249 1. 

Brownl. 235. 

(J) 2- 3* 99* 

(«) White V. Relden, Cro. Car, so. 

1. Lutvy. lot. 


(y) Alli v. Rapier, Eaher Term, 
a6. Car, 2. 

ig) Sec Gilbert’s Hiftorjr of Common 
Pleas, 7. Bedford w. Alcbck, t. Wilf, 
148. Dickon Clifton, s. Wilf. 
319. 

(h) I. Sid. 244. 1 . Vent. 365. 

f. K«b. 870. 
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2. Mod. 270. 
Moor, 462. 
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now given, but bccaufe the plaintiff had alledged, that the de¬ 
fendant was a carrier on the tenth of May-t and that he wa^ 
poffeffed of the goods on the fixth of May, on which day he did 
deliver them, fo that it did not appear he was a carrier on the day 
of the delivery. Thefe arc not atfiions of different natures, and 
therefore they may be joined ; and the like has been done in many 
other cafes ; as debt upon bond^ and detinue.^ were joined (n): fo 
likewife debt upon a penalJlatute^ and an indebitatus aff'umpftt. 
generally for ^ tithes (/'y, aiid;i5« ajjumpftt pleaded to both, which 
was a difcontinuance to ib much as related to the penalty; but it 
was the opinion of Twj.'^dI'.n, Ju/lierj that if tlie iffuccould havq 
been it might have gone to butli (rj. Agreeable ta 

this is that dilttnilion taken in Buckmere's Cafe (d), that in a«5iioi'S 
real founded upon a toi t, a man lh.ili have but one wiit to recover 
lands to which he had feveral liiles ; but in p.n fonal ablion , fevc- 
ra] torts may be cc:vpi ci'.cnJed in one declaiation, becaufe in 
thefe there is not fo much regard to forms as in the other. Be-, 
fore the ftatine de boiiD afportati^ i>: vita tejhiloris^ it was a 
queftioji, whether an abtion \vi uld lie aguinft the executor of 
carrier ? but now it is not doubted i^). 

Curia. A plaintiff cantirtt i.-ijn two atTlions which require 
fevend iflut,.- ; fo that tiie qucftioji I'o'.v is, Whether aiffions may 
be joined wliere the fame pleading will anfwcr both. ? In fuch 
ca^e^ as this, the d. lend nit in tormer limes pleaded particularly 
to the i;cgh.\.. ; but it has been lately ruled, that nut giijlly is a 
good pK..i (/ ). out It lecp.is llrange, t\\■e^^.dcbt and/'/n'’./w'/f Tnould 
be joined, bccaihe timi'e achous have diffeient judgments. 

Uj-on the hiu fL'b.'’te or this cafe, tlioy inclined for the plain¬ 
tiff. L’Ut ..It. id^, wiieii R<’KK!'.V, y/y'.h'Ct', came into the 
court in ULcn.f',." following, they were all of opinion 

that tlielc \vcre nilLin--L lor an addion ag.diiil a Lomvion 

carrier^ upon ih)' eu.^'io..! oi' i ^ gland, is rot !b much upon 
tv tovt^ as upon a coni): foi by receiving the gooes, and'taking 

a reward for the cnriago, the defend.ant itnpliciily undertakes to 
deliver them fafely, and therefore the law impl'es a contrafl to. 
anfwer the value, if robbed. 'File cafe of Alaitheiv v, Hop- 
kitis (.g) the carrier of Tivrrtany was upon the common cuftom 
of the re.d'i’, for negligently cariyirg a bag of wool, in'which 
there was fifty pound’s, 1 nd in tne lame declaration there was 


(a) Fit*. Alii. Bnef,” [>l. 3. 

Tat'Cti’s r.lf. 10 oh 13. 1. (}. 

(i) Uro. A'jr. *• Joineer 111 Ailliori,’’ 
pi 97,. 

(t) Wright V. BSiile, 1. Sid. 223, 
H. Lev. 141. 
id) Co. 86. 

(^^1 Hut .* |d.iir,tilf cmnoijo'n in ilia 
faniR nVOai ;it f.ii a t.iu*<; of afiir n, 

vvidi vnod.tr which acciutd in 


iiii O'. « Co.kiril V. Kryarton, 

4. Term Ktp, 177. ; niir <.in h count oij 
a piDiTiirc nude hy a (l(.fcndant, as admim 
,7;/L-ai7', to p.iy njoney rtceivtri by lyin, 
oj jjcb, to the plaintiB’i, uTe, hu joinccl 
vviili Ollier Cunnts on promile nwidc hy 
th« intc/iaif, Jennings V. Newman^i 
4. 'I'o III Rc|i. 347. 

Cf) 2. Vent. 77. 

1. Sid. 244. t. Ycnt. 365. 


trovtr- 
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irover for the faid money; and it was held, that thcfe were diffe¬ 
rent actions, and ougl^t not to be joined, which is the cafe in 
point. 

So JUDGMENT was given for the defendant (a), 

(a) But it is novc fettled, that an ac- See alfo i. Vent, 223. ; Bedford v. Al* 
tion againft a common carrier on the t:ock, i. Wiif, 2i;2.; Mart t». Goodfon, 
ciidom of the realm and an aflion of 2. }JI. Rep. 848.; Brown v, Dixon, 
trovt’r may he jo ncd in the fame decla-. i. Term Rep. 274. 
ration, Dickicns'. Ciifto.t, a.Wilf. 319. 

Alice Mailers, Aclminillnitrix of Charles Mailers, 

agalnfl Lewes. 

INDEBITATUS ASSUMPSI T againft and upon To an inieli* 

ajjumpfit pleaded, the caule was tried before Holt Chief fuf- 
tice of the king’s bench in Guildhall, Lcneion-, and it was adA^^ftrator^ 
given in evidence, gaimilhedebter 

* That Mci/Irrs was indebted to Cio<ifright^ and Lewes was in- tiV ^dTfe^*anc 
debted to Metjin r, who died inteftate : I'hat the defendant, after cannot plead in 
the death of Ai'rjfcrs^ receiveil two Imndred and fifty pounds due that <j ««- 
to the faid intelhuc for v.'ages, as m.ifter of a fhip ; and before any 
atlminiftration was granted to the plaintiff, foi that was contefted 
by Gosfright^hc [Gosfri^ht) levied a plaint againft the Jrchbipop i^he iherifTs*** 
cf Canterbt-ry^ as oidiii.:'y, for the debt due to him. 'There was conrragainft 
a 7 ithil returned in tne ftieriii’s couit of Londnn^ and upon four and 

fummons there was a feWe fccias and judgment againft him, and 
the money of the oidinary was attached in the defendant’s hands, brought 
which was aftci wards condemned and received bj' Gosfright: w»s thereby at- 
then adminiftration was granted to the plaintiff, who brought in his 

this adfion againft Lewest and had judgment to recover. But hands nthefult 
whether the point in law was a good bar to her action (o), it was ‘hef^di/er, 
referred to the opinion of the Court by the Chief Justice 75 * 

bimfelf, to whom it was referred at the trial. S,CXaith.344. 

S. C. I. Ld. 

It was argued, that fuch an attachment was well warranted by ^* 7 ' 5 ®/ 
the cufiem ej Londofi for above one hundred and fifty years; that there ^ 

had been no writ of error in all that time brought upon any fuch s'c. Holt %tV, 
judgment, neither was there any precedent to the contrary. 429. 

The objections againft it are,— First, That by this means the s.c.Comly.347, 
adminiftrator will be \hhhto a. devajiavit -— Secondly,! hat no T* *^s» 
fiichadion will lie in the fheriff’s court againft the ordinary, 

As to THE first obji ction, this can be no devajiavit in the cio* Eliz. 593. 
'adminiftrator; for if he be fued, he may plead^/tw adminijlravit^ Ld. Ray. 347. 
w'hich wnll be good, cf[)ecially in this cafe, wliere no goods came 380* 
to his pofteflion, 'Then as to THE second objection, by the, 


DxtSTOlt 

aj-arn/J 

Janson. 
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(«) TIic cuflom ofI, Ld. Ray. iSo, but It may now be 
at m the prefcnt c.ife, w j', m1w.i>;, pkad- given in evidence under the general iftue, 
id Ip^tidliy, Sk n, 639. -Salk. i^So. 3. Wilf. 297. 2. Bl. Rep. 834. 

ftatufe 
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agtiinjl 
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Inft. 397. 
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W. a- <!• »9'. 


Cartb.‘ 457. 
Comb. 454> 

1. Lev, 187. 

I. Salk. 381 

J. Sid.480.370. 
a. Sid. 114. 
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ftatute Weflminfier the Second^ c, ig. the ORDINARY waS liable 
for any debt fo long as he had goods in his hands, which aiEt was 
made in affirmance of the common law. Now until adminiftration 
be granted, the ouniNARy icpiefents the perfen of the intef- 
tate. 'I'htrre are many cujlcms in London^ which are allowed 
there, and in no other place ; as arrefting bcfoie a debt is due, 
&CC. (a) and they are the proper judges of their own ufages; and 
this Court will prclume that they have adted according to cuftom, 
unlefs the contrary appears. So in London^ an executor (hall be 
charged to pay a debt upon a fimple contia^f of his teftator (h) i 
and this was held a rcafonable cuftom. 

* E contra. The plaint is entered againft the archbifliop, and 
he is fummoned, which ought not to be; for the inoney being in 
London^i^c of London.^ if anybody, ought to be lummoncd. 

But THE CHIEF QUESTION was. Whether this is afuit withirt 
the cuftom of foreign attachments in LondonP 

And as to that matter, IT was argued, thatthisisnota reafon- 
ablecuftom ; for at common law, before the ftatute of the 

THE ORDINARY couldnotfue for or releafe a debt due to 
the inteftate, yet he might feizc fiich goods which hefound to be in the 
inteftate’s pofleflion, and uifpofe them at his will, or to pious ufes ; 
and it was a queftion. Whether debt would lie againft him if he 
did otherwife ? for the creditors of the inteflate could not call 
him to account, becaufe the law adjudged him the fitteft perfon 
to take care of the eftate. It is true, the common law w^s a 
little defeflive in this matter; but now by that ftatuie, debt will 
lie againft him for fuch goods which (hall come to his pofTellion; 
and the reafon which is given in the ftatute, is the fame which 
was before; for if the ordinary will intermeddle with the goods, 
he fhall account as an executor ought to do; and this is the very 
ground of the writ in Fitzherbert {c) : “ PR,ffcir>E yf. epifeopo 
“ Lincoln, ad cvjus tnanus bona et catalla qua fuer. li. qui obiit 
“ inteJlatuSf ut dicitur.^ devenerunt.^ and for this very reafon, 

if the ordinary die, his executor fhall be liable. Now if he 
cannot be f'ucd but where the goods of the inteftate devenerunt to 
his pcfkfl.cn, then the plaint brought againft the archbifliop is 
wrong; for he had no goods of the inteftate in his hands, and is a 
mere ftranger to the fuit and judgment, and theiefore is no pro¬ 
per defendant; for which caufe thi-s attachment is not good. 
Since theftatutc ^i. Edvj. 3.C. 11. the ordinary is compellable 
to grant adininiltration to the next of kin.^ which if he relufe, the 
court of king’s bench will grant a mandamus to compel him. 
Now here is a plaint brought againft an ordinary, to whom the 
right of granting admimllration belonged, and who never le- 
fufed to grant it, and who cannot be anfwerablc, unlefs headtually 
intermeddle with the goods ; but here he is condemned to aufwer 

(a) Ante, 75. Caltborp,47. Hub, (i) Snelling’s Cafe, 5, Co. 2 ». 
86. 1. Vent. 29. Rcll. Abr. 555. Cro. Eliz. 409. 

j. Eac. Abr. 689. .,•) Fit?. N. D. lao. 


before 
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before he knows any thing of the fuit. The cuftom is, that if AliceMa^* 
the defendant, who is really the debtor, appear, the attachment tbrs, Admi^ 
againft the garnijkee will be difeharged, and then he muft put in 
bail to render his body, or pay the condemnation money; but the maste**, 
archbifhop cannot be compelled to do either, fo he is not within againft 

this cuftom. * The authority which comes neareft to this cafe, Lewes, 

is in Dyer 244. where one was indebted fo Foxcroft^ and U^tl- ii' f q e I 
ktnfon was indebted toToft, who died inteftate; the ordinary l J 
granted adminiftration to Marjhall ; then Faxcroft levies a plaint 
in London the ordinary, andupon a nihil returned, asin ^ ‘ 
this cafe, the money was attached in the hands of JVilkinfon^ and 
recovered and paid to Foxcroft, and the aJininiftrator brought an 
aftion of debt for it ; the defendant pleader, the cuftom of foreign Comb.347-427, 
attachments in London^ and all the matter be fore mentioned, and 
upon demurrer to the plea, the plaintiff h.:d judgment. Now 
though adminiftration was granted in that c ife before the plaint 
levied againft the ordinary, which was ne t in this cafe, yet the 
reafon of that judgment may govern this cafe; becaufe the ordi¬ 
nary can have no adionagainft FFilkinfon th' garnifljee^to recover 
the debt due to the inteftate 3 therefore no a<^tion fliould lie againft 
him ; fo in this cafe, bccaufe the ordin ar v cannot fue, it is un- 
rcafonable he ftiould be ftied, and the cuftom will not extend to 
4nake him liable to fuch fuit. 

Curia. The reafon v’hy money is attached in the hands of 
the garnijhee^ is to make the debtor appear. Now the defendant 
Lewes was never indebted to the ordinary; therefore he could not 
be compelled to appear, by entering a plaint againft the archbifhop, 
to whom there was noLning due. 'I'here are feveral cuftoms in 
London againft law, as arrefting the bail without a feire facias 
or capias againft the principal, &c. But this cuftom cannot be 
fupported by reafon; and though their cuftoms are confirmed by 
act of parliament, yet fuch cuftoms which are contradidlory to 
reafon, and to the principles of the common law, fhall not be 
allowed in the court of king’s bench. 

Afterwards in Michaelmas Term following it was held, that 
no a£lion did lie againft the archhijhop^ and by confequence the 
plaintiff, in this cafe, had judgment. 


Wilfon againjl Guttery. Cafe 45, 

DEFENDANT was arrcftcJ on a Sunday^ by a writ out of Adbon lies for 
**■ THE Marshalsea. And now the Court was moved to a^efting on « 
difeharge him. But it was denied ; and he was dire£ted to 
bring an adtion of falfc imprifoninent. 

Court will not difeharge the pnfuner.—S. C. i. Salk. 78. Port. 449. 6. Mod. 96. Fort. 373, 

6. Com, Dig. ‘‘Temps” (B. 3.), 3. Bac. Abr. 39, 40. 4. Term Rep, 377. 5. Term Rep. 194. 


The 
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The King againjl Harpur. 
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i;i7. Alleyn, 78. Stra. qio. T146. 
,r. “ Ineitirntm ■ ((i t.). 4. Com. 

.tO. l 1 i, 25, f. 57, Scwi’.ex V. Butder, 


(a) It is faid S. Comb. 32^. that the indiftmenc was qualhed. 


Cafe 47. Anonymous. 

Port. 127 . 130. '^OTA. A Let may fet a fine on a confiabic, but the jvU'ions 
a. Co. 3S. b. xNI cannot. 

11. Co. 43- b. 

2. Roll. Rep. 5. I. Salk. 175. Savil, 54. 1. Ld. Ray. 70. 4. Com. Dig. 8vo. 696. i, Rac. 

Abr. 440. 


Cafe 48* 

If a man dwell 
on a farm in the 
panlh of and 
hasafmallquan- 
lity of land in 
the p.i!ifh of B. 
on wliicb he 
feeds cattle for 
the piirpofe r/ 
bi n< einjil >) '<• 
in hu/hondry in 
the parilb ot yf 
and not in t!ic 
parifhof B, ihr, 
owner fhall pay 
tiibc tor fuih 
lallte to 
the parfon 01 the 
panih of B. 

Cro. Eliz. 446. 
475. 702. 

Fit?. N. B. 33- 
t. Roll. Abr. 
643. 6t>o. 

C n, (ar jyn, 
biRi:!. :6o. .M 


Swales a^ai/ift Lowther. 

A MAN had a houfe ..nd a great farm of arable land in the parifh 
of Kippax^ wliere lie dwelt, and he had five acres of plowed 
land, and forty acres of pafturc, inthepariffi of Snilliyigton^ upon 
which pafture he fed his c-attlc wdiich v/cre employed inhulbandry 
in the parifli of KlpUix. The p-ufon of Snilliugton libelled for 
tithes, for the apjJhncvA rd" cattle r’lerc. The defendant thereupon 
fun^cHs, that by the cufl'.tii of England no tithes ought to be 
paid for agilhncnt of cattle kept for plough or pail. 

And now a motion w.s irade fur a prohibition^ becaufc the 
plaintiff cannot libel foi the agiflment of cattle but for fuch as 
are fed in tlie ftmc p. iifii, not cHcvvhere ; and the p'afturage 
of cattle ufvd tor Ivethandry ni liie fame parifli is not titheablc, 
becaufe the parfon has titlu's f. >r them in another kind. 

On the otL r p.dc it was faiJ, that the parfon is to have a profit 
where the pa; ifliioner has any benefit, and that he is an i-nhabitan,t 
wheicver he has land. 

But THi. Court would not grant a prohibition upon the firft 
motion, but gave the defendant leave to amend his fuggeftion, by 
adding, that he h.ad arable hind in ^niuington^ and exercifed huf- 
buidry (lierc ; which was ainendcd. 


5 


Ha:d. 1S4. 3. C'.m. D-. '• Difmeii'’ (H. 5.), Fitzz ?.o8. 


Afterwards 



In B. R. 


*rrinity Term, y* Will. 3 . 


•[971 


* Afterwards in Michaelmas Term it was moved again, and the Swalb* 
Court were of opinicJii, that it the cattle depaftured were not "j-aiV/a 
for plowijig the land in the fame parifh where they are fed, he 
fhall pay tithes, though they plow in another pariili; and if he Canh. 476. 
had more cattle than he employed for the plough in the fame pa- 
rifli, he ought to pay tithes for them. But i he Court ordered 
the defendant to make affidavit to afeertain the fadt. 


Brockwell agamfi Lock. 

T^EBT by the bailiff of the palace court of the Bljhop of 
^ Rochejler for fees, upon execution of a judgment in that 
court, being twelvcpence in every pound for any fum under a 
hundred pounds, and fixpence in the pound if above that fum; and 
this is by virtue of the ilatute 29. Eiiz. c. 4. (r/), in which there 
is A PROVISO, “ that it Ih.ill not extend to fees taken or had 
“ within a city or town corporate.'* The plaintiffhad a vc-diet. 

And upon a motion in arreft of judgment, becaufe of thatclaufe 
in the ftatute, it v/as alledgcd that this cafe wms not within that 
PROVISO, it being neither a city or town coj porate \vi\crc the ex¬ 
ecution was made. Now the leafon why execution fees are not 
to be taken in fuch places is, becaufe the jurifdidion is narrow 
the flieriff is at Icfs trouble, and not fo much in danger of an efcape • 
but here the jurifdidion of the bifhop is as large as his diocefe* 
and (b not within the like reafon. Bailiffs ofiranchifes and li¬ 
berties are riiflncd in the ffatute, and the plaintiff being fiich, and 
the place not within the provifo, he is entitled to this aciion • and 
it has been ruled, that where a bailiff of a frunckijc made exe¬ 
cution upon a fire facias^ he IhoiUd have his fees by virtue of this 
ffatute. 

Curia. An officer of a liberty fliall have his fees for execut¬ 
ing the procefs of this court} but it was never intended by the 
ftatute, that he fhould have any for executing judgments obtained 
in inferior courts. 

Therefore this judgment was flayed. 


Cafe 49, 

The Bailiff of 
THE Palace 
Court of the 
Bifhop of R'j- 
cbejler is not en¬ 
titled topouaJage 
under the 
AVi;,. c. 4. for 
eNpeunng a 
judgment of 
lb It court. 

5. C.I s.iik.v>f. 

2. Jones, 185, 

2. Roll. Rep. 59. 
3- Leon. 26S, 
Cro. Car. 187, 
Noy, 76. 

1. Mod. 167, 

4. Mod, 254, 
Poph. 173. 
Latch. 19 52. 

6 . Com. Die. 

“ Vifeount” 

(F. 2.). 

2. Bac. Abr, 
466. 

2. Term Rep. 
»SS- 


See 3. Geo. i. c. 15. 

* South againft .Allen, 

Trinity Term, 7. Wiil. 3. Roll , 

Surrey, 7 T>E it remembered that heretofore, to wit, in the 
to xvit. ) Term of Eajierm the firft yeai of the lord the 
king that now is, before the fame lord the now kinj at fVeJimin- 
Jier^ came IVilliam Southy by Thomas Johnfony knior, his at¬ 
torney, and brought here into the court of the faid lord the king, 
then there, his certain bill againft Robert Men and John Wilfony in 
the cuftody of the inarflial, &c. of a plea of trefpafs and ejedinent j 
and there are pledges of profecuting, to wit, John Doe and R.it 
ehard Roey which faid bill follows in thefe words, to wit, JVilliam 
South complains of Rcbert Men and John iP'ilJoiiy in the cuftody 
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of th<iniarflial of the Marjhaljea ot the lord the king, being before 
the king himlelf, for that, to wit, that w)i*ereas one IVtUiam Birch 
and $aiah his wife on the firft day of May, in the firfl: year ofthe 
reign of the lord 'James the Second^ now king of England, l^c. 
at Tooting- Graveney, in the bounty aforefaid, by a certain indenture 
figned with his hand, and fealcd with his leal, demifed, granted) 
and to farm let, to the faid William South one meflliage with the 
appurtenances, and one barn, and one orchard, and one garden j 
fituate, lying, and being in Tooting Graveney aforefaid, in the 
county aforefaid, to have and to hold the tenements aforefaid, 
with the appurtenances, to the faid William South atid his alligns, 
from the faid firft day of May until the full end and term of five 
years from thence next enfuing and fully to be completed and 
ended. By virtue of which faid demife, the faid Willialn S'>uth en¬ 
tered into the tenements aforefaid, with the appurtenances, and 
was poflefled thereof, until the faid John J^ilfon and Robert af¬ 
terwards, to wit, on the fame firft day of May in the year above- 
faid, with force and arms, into the tenements aforefaid, with the 
appurtenances in and upon the pofleflion of him the faid William 
South, thereupon ent^'red, and him the faid William from his farm 
aforefaid, his term thereof not being ended, ejefted, expelled, and re¬ 
moved, andhim the faid William from his pofleflion aforefaid, fo ej e<St:- 
ed, expelled, and removed, kept out and yet keeps out thereof, and 
other wrongs then and there to him did, againft the peace of the 
faid lord the now king, to the damage of him the faid W{lliam 
South of one hundred pounds. And thereupon he brings fuit, &c. 

And now here at this day, to wit, Monday next after eight days 
of Saint Hilary in this fame Term, until w’hich day the faid Robert 
and John had leave to imparl to the faid bill, and then to aufwer, 
&c. before the lord the king at Wejiminjier, came as well the faid 
C 99 3 William South, by his aftorney, as the aforefaid Robert Allen and 
John Wilfon, by Eduuard Shaller, their attorney: and the faid 
Robert and John defend the force and injury when, &c. and fay, 
that they are not thereof guilty, nor is either of them guilty in the 
manner and form as the faid W'iliam South above declaring al¬ 
ledges ; and of this they put themfclves upon the countryj and the 
aforefaid William South likewife, &c. Therefore let a jury thcre- 
tipon come before the lord the king at Wejiminjier, on Saturday 
next after eight days of the Purification of the Blejfed Virgin Mary, 
and who neither, &c. to recognize, &rc. becaufe as well, &c. The 
fame day is given to the parties aforefaid there, &c. Afterwards the 
procefs is thereupon continued between the parties aforefaid of the 
plea aforefaid by the jury being thereupon refpited between them 
before the lord the king at. Wejiminjier, until Wednejday next af¬ 
ter three weeks of Eajier then next following, unlefs the juftices of 
the lord the king afligned to take the assizes in the county afore- 
faid fliall firft come on Thurfday the third day of March,zx. South-- 
work, in the county aforefaid, by form of the ftatute, &c. for want 
of jurors. At which day before the lord the king at Wejiminjier 

cometh 


South 

Againft 

Allxn. 
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tometh the parties aforefaid by their attornies, and the faid juf- 
tices of the lord the kkig before whom, ^rc. have fent here their 
record before them had in thefe words, to wit, Afterwards on 
the day and at the place within contained before Edward Her¬ 
bert, Knightf Chief Juftice of the lord the king, alTigned to hold 
pleas before the king himfelf, and Thomas Jen’mour, Knight^ 
one of the barons of the exchequer of the faid lord the king, af- 
figned to take affixes in the county of Surrey according to the form 
of the ftatute, &c. came as well the within named Souths 

as the within written Robert AUen and yohn TVilfon^ by their at¬ 
tornies within contained. And the jurors of the jury whereof 
mention is within made being called likewife came; who being 
chofen, tried, and fvvorn to fpeak the truth concerning the matter 
within contained, fay upon their oath, tiiat before the faid time of 
the trefpafs and ejeftment aforefaid above fiippofcd to be done, 
one yohn Stone was feifed in his demefne as of fee of and in one 
mclfuage, one barn, one orch:^rd, and one garden, in the de¬ 
claration aforefaid mentioned, with the appurtenaiicts, .ituate, ly¬ 
ing, and being in Tooting Gravenry within written in the county 
aforefaid ; and that the faid John Stone^ being fo feikd as aforefaid 
♦if and in the tenements aforefaid with the appurtenances, afterwards, 
A’c. to wit, on the twenty-ninth day of Oiloher, in the thirty- 
third year of the reign of the lord Charles the Second^ late king of 
Enrland-t madf* his lalt will and teftamentin writing, figned, fealed, 
anci delivered by the faid John Stone^ in the prefence of tliree cre¬ 
dible* witnefl'e^s, whofe names to the faid lalt will and teframent, 
and in the prefence of him the teftator by the fame witntdes fub- 
feribed, are in thefe Knglifli words following : viz. The twenty- 
ninth oi October i68i, yohn Slone., of the pariHi cA AUhallaivs 
“ Barking, London, citizen and meichant-taylor of L-,ndon, being 
“ fick and ill, makes his will as follows : As to my elhite, I give 
“ and difpofe the fame in manner following : itern, 1 give unto 
“ my filter Sarah Birch, wife of William Birth, the rents and 
“ profits of all my lands and tenements lying in Tooting, in the 
“ county of Surrey, during her natural life; and to be paid by 
my executors hereafter named, into her own hands, without 
the intermeddling of her hulband ; and after the dcccafe of n y 
“ faid filter Sarah Birch, I do give and bequeath the fa'' . mdi, 
and tenements, with the appurtenances, unto and nm, ,iglt John 
Birch, Afalme Birch, and Sarah Birch, chiidnni ot my faid 
‘‘ filter, and to their heirs and alligns for ever cquaily, part and 
“ part alike,” as by the faid lalt will and teftament of the faid yohn 
Stone, to the faid jullices and jurors aforefaid in evidence Ihewn 
amongft other things, is more fully manifelt and appears. And 
the jurors aforefaid, upon their oath aforefaid, further fay, that the 
faid John Stone, afterwards, to wit, on the firft day of May, in 
the year of Our Lord 1682, at Tooting Gravency aforefaid, in the 
county of Surrey zfore fzid, died fo thereof feifed of and in the te¬ 
nements aforefaid, with the appurtenances. And the jurorsafore- 
laidj upon their oath aforefaid, further fay, that the within named 

Sarahj 
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S'arahy one of the leflbrs of the plaintiff, and wife of IVtlUani 
Birch, the other leflbr of the plaintiff in the declaration aforefaid 
mentioned, and Sarah Birch, in the laft will and teftament of the 
aforefaid yohn Stone likewife named, is one and the fame perfon,and 
not another and a different perfon ; and that the tenements in the 
declaration aforefaid mentioned, and the lands and tenements in 
footing, in the county of Surrey, in the faid laft will mentioned, 
are one and the fame lands and tenements, &c.; and that the fame 
Sarah Birch in plena vita modo exijiit. And the jurors aforefaid, 
upon their oath aforefaid, further fay, that the faid IFilliatn Birch 
and Sarah his wife, afterwards, and after the de ith of the faid ‘yohn 
Stone, and before the laid time when, he. to wit, on the thirtieth 
day of April, in the firft year of the reign of the lord yames the 
Second, now king of England, ftfe. in the tenements aforefaid, with 
the appurtenances, in the declaration and laft will aforefaid men¬ 
tioned in and upon the pofl'eftion of the aforefaid Robert Allen-mdi 
yohn ll'iljon, entered thereupon, and were thereof feifed as the 
law requires ; and that the aforefaid IVUltam Birch and Sarah his 
Wife being thereof fo feifed, afterwards, to wit, on the within 
written firit dav of M.ay, in the firft yei-.r within written, at 'Footing 
Gruvi-ney aforefaid, in the county aforefaid, by his indenture within 
fpecilied, figned with his hand, and fealed with his fe.il, demifed 
to the aforefaid Tf'illiani South the tenements afoiefaid, with the 
• appurtenances, to have and to hold the tenements aforefaid^ with 
the faid appurtenances to the faid JJuUiam South and his afligns, 
from the laid firft day of May, in the firft year abovefaid, untd the 
fuil end of five years from thence next following and fully com- 
jdeted and ended. By virtue of which faid demife, the fame Wil~ 
lijffi South into the tenements aforefaid with the appurtenances, 
entered, and was thereof poll’efl'ed, until the aforefaid Robert Allen 
and yohn IP’ilfon afterwards, to wit, on the fecond day of the 
fame month of May, in the firft year aljoveincntioned, w'ith force 
and arms, he. into the tenements aforefaid, uith the appurtenances, 
in and upon the pofleflion of him the faid ll' tlliam South thereupon 
I entered, and him from his pofllfliop ejected. But whether upon 
the whole matter aforefaid, by the jurors aforefaid in form afore¬ 
faid found, the faid Robert Allen are guilty of the trefpafs 

and ejeiftmcnt within written ih manner and form aforefaid, as the 
faid iViliiam South within againft them complain, or not, the ju¬ 
rors aforefaid are wholly ignorant, and thereupon pray the advice 
of the Court here in the premifes. And if upon the whole matter 
aforefaid, by the jurors aforefaid, in form aforefaid found, it fliall 
feem to the juftices here that the tenements aforefaid, with the ap¬ 
purtenances, by the aforefaid laft will and teftament of the faid John 
Stone, arc devifed to the faid Samuel Birch for the term of his life, 
then the jurors aforefaid upon their oath aforefaid fay, that the 
aforefaid Robert Allen and 'John fP'ilfcn are guilty of the trefpafg 
;ind ejeftment within written, in manner and form as the faid 
Wiiliam South within againft them complains'; and then they aflefs 
lijimages of him the find IFilliam South by occaiiott of that trefpafe 

and 
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OAd ejedtnent; befides his cods and thai^es by him about liis 
• idiit in this Eeh^iaid ou^to fixpence; and for thefe cods and charges 
to forty>eight millings; But if upon the whole matter aforefaid, 
in form aforefaid found) the tenements aforefaidj with the appuf>< 
tenances by die aforefaid lad will and tedament of the laid John 
Stone are not deirifed to the faid Sarah Btrch for the term of her 
life, then the jurors aforefaid, upon their oath aforefaid fay, that 
the faid Rahert Allen and John lVtlfaniL.r<s not guilty of the trefpafs 
and eje£fment within written, as the faid Robert Allen and John 
JVtlfon within, in pleading, have alledged. And becaufe the afore*^ 
faid judices and court here are not yet advifed what judgment to 
give of and in the premifesi a day is thereof given to the parties 
aforefaid until ^hurjday next after fifteen days of Eajler^ before 
the lord the king 2X IVeJiminJier^ to hear their judgment of and 
upon the premifes, for that the aforefaid juftiees and court hers are 
not yet advifed diereof, &c« 
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Cafe 51. • 

N EjECTMENTfor lands in Tooting.^ upon the demifeof TVilliant Adevifeoftfi* 
Birch and Sarah his Wifej a fpecial verdidl was found, that “ fra. 

John Stone was feifed in fee of the lands inqueftionj and by his 
fad will and tedament devifed the rents and profits thereof to the n rementsiying 
faid Sarah for life, to be paid by his executors into her hands, &c. injD«/«,tomy 

The quedion was, Whether this was a devife of the lands to «< he” 
her for life, of to the executors during her life ? If it was to her “ iife.tobepaid 
for life, then the ejedment is well brought upon the demUe of “ •’r "'r 
the hufoand and wifei 

, “ own hands. 

Those who argued for the plaintijfhd^^ that it was 
good devife of the lands to the Wife for life ; for a devife of “ the u ing'ofherhiift 
” rents and profits’* is a devife of the lands itfelf: and the fub- “bandjandaf- 
fequent words, “ to be paid by hi<executors,” will make no * al' “ terherdeceaC* 
teration of the edatej it makes them bailiffs to a particular pur- ‘•’***'^ land* 
pofe, but gives them no inteied. As for indance : A man had « 
iffue a foil and a daughter (a j, and devifed that his fon diould >• divided amo 
have his lands at the age of twenty-four yeais, and bequeathed “ and amongft 
forty pounds to his daughter at the age of twenty one years, and “ the children of 
appointed who ftiould be his executor, and that he fhould have*. 

“ the overfight and doing of all his lands, &c.” until thefeveral 

ages of his children; and it was adjudged, that the executor had fifter for life, 

no intereft in the lands by thofe words, but only a ftewardfliip for hut to his exe- 

the benefit of the heir. So in Trinity Term, in the forty-firft 

year of ^een Elizabeth, The telfator being feifed in fee, de- 

vifed to his fon in tail, and appointed that the ovcrfcer of his will for her ufe du. 

ring her life, 

•A.C. Antc,$3. S. C. I. Salk. 21S. 5 . C. Comb. 375. i. Vern. 104. 256. 2. Vern. 310.420. 

1. Eq. C»f. Abr. 333. 1. Aik. 381. Caf.T.T. 164. 2. Ve7ey,323. I. Chan. Cafe}, lyj. 176. 
Powel on Dev. 286. 1. Term Rep. i93> 4. Term Rep. 89. 


(«) Carpenter v. Collins, Yelv. 73. 

VoL. V. H 
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' Soo^i^H (hould educate his fon till twenty-one, “ and receive, fet, and let 
(( .« gjjjj ^35 adjudge(r(/7), tljat the overfeer had no in- 

‘■*'*”* tereft to make a leafe for years in his own name, but that he 
might make leafes at will, and that his receipts were for the ufe of 
the devifee. If a man devife that his land lliall defcend to his fon; 
and that his mother Ihal) take the profits until he is of age; and 
the mother marry, and die before her fon come of age; the huf- 
band fball not have the profits till that time, becaufe no intereit 
was devifed to the wife, but a confidence for the benefit of the 
fon {b). There can be but three pretenders to this eftate; the 
heir at law; the executors; or the devifee. T he heir at law can¬ 
not have it; for a devife of rents and profits is a devife of the 
land itfelf. The executors have no eftate by this devife; for 
lince the ftatute of wills (r), the law never conftrued a freehold 
to pafs by fuch words, without neceffity required it; for nothing 
is given to them, but that thcyfliallpay, &c. and it is no confequence, 
becaufc they arc to pay, that therefore they muft have the eftate in 
the land (d). If a leafe be made, upon condition that the lefl’ee 
fhall not alien but to his children, and he afterwards devife part of 
the term to his fon, after the death of his wife, and make his exe¬ 
cutors, and die; this is no forfeiture (f), becaufe the law will not 
intend it to be a devile to the wife by implication, to make a 
breach of the condition in order to deftroy an eftate exprefly de¬ 
vifed : lo in this c«fc, the rents being exprefly devifed to the wife 
though they are to be paid by his executors, the law will conftrue 
it to be a devife to the wife, becaufe it does not appear tjidt he 
jOj 3 intended any intercft to the executors. ’ 

■*’ '1 'hose who ARGUtD for the defendant infifted, that it 
\vas impoflible to fulfil tiie intent of tie teftator, if the eftate 
fhould not be vefted in the cxccutois. his meaning was, that 
the wife fhould leccive the ru.ts for her life, which fhe m^iy 
do, if the cxccutois recei.e tie ptojits. An executor quatenus 
fuch, has nothing to do v,.ta the freehold, fo that his office is 
not concerned in this cafe, but the peifon is defcribeJ who fhall 
receive the profits, and thcicfoie fuch a conftruition muft be 
Comb. 375. made of the will, that nil fhe parts of it may ftand together. 
1. v'eri. 104. reafon be affigned v/liy a devife of the rents and 

». Chan Rep. proft)^ fiiould pao t’ iund i^firlf, but only to fulfil the 

intent of the teftatoi by i nplication ? hoi the light which is 
given to a man to rwC«.i\c tiu prefits entitles him to the land ; but 
if any thing appear in a v.ill, to ihew the intention of the teftator 
to be otherwife, there the law will never mal.e it an eftate by im¬ 
plication. If an eftate of freehold fhould be vefted in Sarah the 
wife, then her hufband would have it during her life; and if he 
fhould be outlawed or become a bankrupt, it would then be for¬ 
feited for his life, and during that time fhe could not ha.</e the 
profits \ which is direiftly contiary to the will. 'I helaw has ap- 

(а) Pigott V. Gamilh, Cro. Eliz. (e) 32. Z/irn. 8 . c. i. 34. 8. 

674. 734. C. 5. 12. Car. 2. c. 4. 

(б) 2. Leon. pi. 380. (J)See3.Com.Dig. “Devife”(N.7.), 

(«) Horton v. Horlon, Cro Jac. 74. 

pointed 
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tolnted no particular words to difpofe a freehold by willi therS- 
fore fuch words which fhew the intention of the teftator to devife 
fuch an eftate, are fufifcient to make it fo. Now an executor 
cannot pay the rents into the hands of the wife, unlefs he has 
fome eftate in the land to fue for and recover the profits, if the 
tenants fhould deny payment. As to the cafe of Carpenter v. 
Collins {a), it is not to this purpofe, for that was only an appoint¬ 
ment to the executors to look after the land \ they were no moi^e 
tlian the overfeers of the will, and had no legal intereft by that 
devife. 

In Trinity Term 1696, Judgment was given for the defen¬ 
dant by the opinion of TWO Judges againft the Chief Jus¬ 
tice, who held that the intent of the teftator would be better 
fulfilled if thefe words fhould be conftrued to give an interejl to 
the executors during the life of Sarahj becaufe the will being 
penned againft her hufband, by fuch a conftru6lion he would have 
nothing to do with the rents. Hut by the penning this will, the 
executors have no intereft by thefe woids; for if tncy fhould, it 
would contradi< 5 t the precedent devife of “ the rents and profits’* 
to the wife; and that would be to make a devife by implication 
to the executois, to * contiadicft an exprefs devife to her for life. 

But by the opinion of the other Judges, the defendant had 
judgment. 


SdVTM 
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(a) Cro. Eliz. 74.. S. C» Velv. 73. S. C. Brownl. S8. 


Robinfon agairji Grofeourt. 


Cafe 52. 


T he chamberlain of London brought an a£lion of debt Aiy^./awmade 
againft the defendant, for a forfeiture upon the breach of a by ihcCiTvor 
bye-law, which being removed in this court by a habeas 
the lord mayor, aldermen, and flierift's made this return : “That 
“ the City of London is an ancient city j that there had been a *» oupation o( 
“ cuftom there, time out of mind, for the mayor and aldermen for “ mufic and 
“ the time being, with the confent of other faithful people, to make “ dancing irith* 
“ bye-laws for the common good of the citizens, as often as there ** ana whn 
“ mould be occafion; that their cuftoms were confirmed by adt<t entitled n 
** of piirliament; that at a common-council held at Guildhall •• the fitedom 
“ on the eleventh of Septembery (ffc. a. bye-law was made,“by 
“ That whereas the mafter, warden, affiftants, and commonalty || ^ 

“ of the art and fcicnce of mufic, freemen of the faid city, had „ ^ 

“ been an ancient brotherhood, and that no perfon not being a tt .fter Mtlcoe 
“ freeman ought to ufe any art or occupation within the faid *< take up hie 
“ city for gain j that many foreigners did take upon tiem the art “freedom in tiw 

** Mujuianiy on pain of forfeiting ten pounds for every offence," is a vttdbye-Uw —s. C. Comb. gye. 
S. C. Holt, 129. I. Roll. Abr. 363. Poft. 157. 167. 319.438. i. Mod, lo. 164. 6. Mod. 
It). 177. Ray. 44.7. t Salk. 341. 352. Comb. 10. 121. 181. Skin. 371. 291. %, Show, 
st 6 j, 270. 4. Mod. 2f. 1. Burr. 12. 14. 3. Burr. 1324. x. Bac. Abr. 339. t. Wiif. egi* 
e. Wilf. z66. I. Sira, 675. 

Ha “of 
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ttoBitfiAM « of dancingi not being free of the fald city, nor members of ^nf 
mgamfi cc fraternity, &c. For remedy whereof it was enacted by thte 
Vt<Me9VaT* g( aldermen, and commons, that every perfon ufing the 

“ occupation of mu^c and danc/ng within the faid city, who (hall 
“ have a privilege to be made free by patrimony, fliall at next 
court of adiftants of the Company of Muftcians^ after notice, 
' accept and take upon bimfelf the freedom of the faid company; 

and that every perfon Who hath ferved an apprenticefhip to the 
myftery of mujic and dancings and not made free, and (hall yet 
“ exercife his trade, (hall forfeit ten pounds for every offence, to 
“ be recovered by afllon of debt or plaint, in the name of the 
“ chamberlain, in the mayor’s Court, one moiety after con- 
“ vi»ffion to be paid to The chamber o? London, the other 
moiety to the mailer, wardens, and afliftants of the faid com-^ 
“ pany, for the ufe of the poor thereof.” 

It was argued for the defendant^ that bye-taWs arc good or 
bad, in refpe£l to the end for which they are made j as againft 
frauds by Blackwell-Hall factors \ againft reftraining the number 
of carts and coaches; but where the public is not concerned, a 
man (hall not be reftrained of his liberty by any law whatfoever. 
* C * 3 * Therefore this bye-law is void: 

First, For the matter, becaufe it is trivial. There are feveral 
trades fo mean, that they are not within the intention of the 
. ftatutes of bankruptcy, though thofe ftatutes fpeak generally of 

all perfons ufing the trade of merchandize, by way of bargain- 
“ ing, exchange, &:c. or otherwife in grofs or retail, or fecking 
“ a living by buying and felling, &c.” All cuftoms or laws 
which reftrain trade, are to be taken very ftriiSlly, becaufe at 
common law any man might ufe what trade he thought fit j which 
is now reftrained by the ftatute 5. Eliz. c. 4. to an apprenticelhipj 
but that being performed, he may fet up bis trade where he can 
mod conveniently. A bye-law, without a cuftom of the place 
to fupport it, will not bind (a). Now the cuftom of this place 
is, ** That no perfon not being a freemart, ought to ufe any ait 
« or occupation within the city of London for gain, not bein^ 
“ free of the city, nor member of any fraternityfo that tKis 
cuftom does not bind a man to be free of any particular company; 
and then the bye-law exceeds the cuftom, becaufe though the 
perfon is free, yet if he do not take his freedom of the Com¬ 
pany OF Musicians, it is not good. This bye-law tends to 
deprive perfons of their freedom though they arc entitled to it by 
birth or fervice, and to take away the intereft which they have, 
and which is veiled in them by cuftom; for there may be a cuftom 
to appropriate particular privileges to a corporation, exclufive to 
all other perfons; but a bye-law without a cuftom will not do 
becaufe it is againft the liberties of the people in generals 

(*») X. Salk. X 92. 4. Mod; ij. 

SfiCONDLT. 
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Secondly, The penalty is exorbitant, in making the forfeiture 
to be ten pounds for evjery offence: and this has often been ad- ^ 

judged in cafes of lords of manors, who have fet arbitrary fines 
on their tenants, that notwithftanding they had power to impofe Comb. 45. 
fines, yet it muft be according to juftice and reafon (a). Thecafe * 47 * 
which moft refembles this is that of Patne v. Hmghton (^), 
whefe the king by letters patents granted a power to the mayor 
and commonalty of this veiy city to make bye-laws, and this was 
confirmed by adl of parliament; afterwards they made a bye-law, 

** That no caiman fl^ould ufe a caitinthe city without a licence 

from the wardens of luch an hofpital, under the penalty of 
“ fifteen (hillings and it was adjudged void, becaufe it was in 
nature of a monopoly, and made only for the private benefit of 
fuch wardens, without any relptit to the public good, 

* Thirdly, The penalty is to be recovered by action of * f jo6 1 
debt, or plaint, in the name of the chamberlain in the 
mayor's coui l, and one moiety after convnfi on to be paid to the • 
CHAMBER OF LONDON. Now for this rcafon the bye-law is 
void, becaufe it is to make them judges in their own caufc j which 
is fo contrary to the rules of law, tliat it has been held (c), that 
it a judge take the caption of a hue whcie he is a part), the cog- 
pi/ ince lb void. 

Four thly, This cuftom is not apphed to thofe who are free 
of the city, but it is laid at large to be in the major and aldermeri 
for the time being, with the confent of other faithful people^ to 
make bye-lav«, &.c. vv'hich may be people ot any other place ; 
and therefore it is naught, not being bound up to the freemen of 
the city, for fo was the leturn in IVagorur's Cafe {cl)y viz. de. 

(tffenfu communitatn ejufdem civ taiis. 

Fifthly, Here is an arbitraly power given to the Company of 
Aluftciansy who by admitting a min i.ito their fraternity, may 
take what fine they pleafe, and if they refi^fe to admit him, there 
is no penalty given by this law to the perlon thus refufed to com¬ 
pel an admittance, which f to put a certain number of men under 
the finaljurifdi<Etioii and power of others, and that is contrary to 
a fundamental rule in the law T berefore a bye-law made by 
the Merchant Advii turei !(<■), “ "^1 hat no man mould buy or fell 
“ at four fairs within fuch a piince’s dominions, without firft 
** compounding with them, and paying a fine,” was held to be 
void, bccauie It was an infi mgement of the libei ties of all others 
not being free of that company. 

Sixthly, But admitting this bye-law to be good, they ought 
to have returned, that the defendant notice of it, and the 
rather becaufe he is not one of their company; and it is a rule m 
all cafes, where penalties are impofcd by way of forfeiture, that 
tue party ought to have notice of the law. 

(•) Se* Halton v H ilTell, Stra. (A) i. Roll Abr. 364. 

IO42. Evelyn V. Chicheller, 3 Buir. (t) Co. Lit, 14. 

1717. Grant v, Aftle, Dougl. 7x4. (</) 8. Co i»». 

9^11. 1 . Roil. Abr. 3^1 
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Those who argued on the other Jtde anfwered feme of thcf 
objedlions, viz. 

w 

As to that objeftion, that the bye-law was void becaufe a 
moiety of the penalty was to be for the ufe of the city; admitting 
it to be void for that reafon, yet that will not make the whole 
bye-law fo, becaufe it may be good in part, and void in part. 
The fame objection wa? taken in the cafe of Player v. Archer (a) 
where a moiety of the fine was appointed for the maintenance of 
Christ’s Hospital, and the other moiety to the mayor and 
aldermen, &c, and there it was infified, that the court of alder¬ 
men would be both judges and parties j yet a procedendo was not 
allowed. 

* Neither is this bye-law contrary to a cuftom, or excluding 
thofe who have right by birth to be freemen, becaufe it is necef- 
fary that even in fuch cafes the party ought to be free of fome 
company, otherwife he cannot be free of the city j and if it be ne- 
cefTary that the defendant fiiould be free of a company, why not of 
the Company of Mufuians^ which is the moft agreeable to the art 
of dancing ? And if he refufe, why may not the coqrt of aldermen 
have power to impofe him upon that company i 

As to THE FIRST OBJECTION, that this bye law is void becaufe 
it is made about a trivial matter} the quefiion is not about the 
meannefs of the thing, but whether the fubjedf-matter be within 
the Jurifdiction of the court of aldermen j and if fo, then whether 
they have not done what is reafonable ? 

And as to that, it cannot be denied but that muficians are an 
ancient brotherhood in London^ and have been always under the 
care and government of the city j and the law now in quelliori 
carries a conveniency in the very nature ot it, for it is to keep 
good order in the city, that the youth fhould not be taught but by 
fuch who are approved malters in this art \ and it is not the 
meannefs of trades which exclude the people who exercife fuch 
trades from the care of the civil magiftrate j for then inn-keepers, 
comb-makers, patten-makers, and many other trades, would be 
under no government, which is moft ncceli'aty in fuch mean em¬ 
ployments ; luch people are fubjeef to bye-laws, not in refpc6l of 
their occupations, but by reafon of the diftridt where they‘inhabit, 
that they may be kept in due conformity and order. 

It is admitted by thofe who argued on the other ftde^ that a cuf- 
tom may be good to exclude particular perfons from certain pri¬ 
vileges, but that a bye-law cannot do it. Now it will not be de¬ 
nied, but that there is a cuftom in London^ which enables them 
to make bye-laws, and that their cuftoms diftcr from others ; now 
if a bye-law be founded on fuch a general cuftom, and made in 
purfuance thereof, it is as good as it there were ap exprels cuftom 
for this very purpofe. 


(«1 I. Sid. 105. 
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As to the penalty being excelfive, the Court are the proper Ro»iww» 
judgef thereof: there are many bye-laws where the like penalty is 
inftidted, and thofe which had the leaft during all the reigns of 
Edward the Sixth and ^een Elizabeth have forty ihillings and 
fome of them five pounds, fo that this is but a reafonablc fine. 

Curia. Though the cuftom is, that whoever is free of the 
city muft be free of fome company, yet that cuftom does not 
oblige * a man to be of any particular company; for if it fhould, * [ 108 ] 
then though the defendant is entitled by birth to be free of fuch 
company, yet he muft alfo be free of this, otherwife he cannot 
exercife this art, which is unreafonable. They may make him 
take his freedom (a), but cannot direft in what company ; for if 
they had ordered the defendant to be admitted of the Blackfmiths 
Company^ it had not been good. It may be a queftion. Whether 
the city has a power to enforce men of no trades to be free of 
thofe companies which are fuitable to their profeflions f as dan~ 
fing is no trade, but it may be called a profeftion. It is true, 
mu^c is fuitable to it; but it is not abfolutely necefTary that a * 
dancing^majler fhould be free of the Muftciam Company : there is 
no fellowfhip of refiners ; but the court of aldermen cannot order 
them to be free of the Goldfmiths Companyy which is the moft 
fuitable to them. So that this cannot be a good bye-law, becaufe i, Salk. *4j, 
the defendant cannot be compelled to be of that particular com¬ 
pany, and it is fufficient if he is of any other, which he may be 
for any thing that appears on this return : it is in nature ofa mo¬ 
nopoly to ths.Company of Muficiansy who cannot be compelled to 
make him fred*of that company in cafe they had refufed. 

So in Trinity Term, in the eighth year of William the ^hirdy 
judgment was given accordingly, 

{m) See flie cafe of Wannel v. The S. C. 8. Mod. 269. See alfo Harrlfon 
City of London, that a bye-law to oblige v. Goodman, i. Burr. ix.; Pierce v. 
a joiner, in to be free of the Bartrum, Cowp. %^o. 1 The King v. 

yoiqeri Company, is good, 1, Stra. 675. Marfhail, a. Term Rep. 2. 


H4 


MICHAELMAS 




MICHAELMAS TERM, 


The Seventh of William the ThirtJ, 


I N 


The King’s Bench, 


Sir John Holt, Knt, Chief JuJike, 

Sir William Gregory, Knt, 

Sir Thomas Rokeby, Kot, • JuJiiceu 
Sir Samuel Eyre, Kni» 

Sir Thomas Trevor, Knt, Attorney General. 
Sir John Hawles, Knt. Solicitor General. 


* Britten againft Cole. 

trinity Term, 7. Will. 3. Roll 187. 

Gloucester, 7 TOHN BRITTEN complains of Thomas 
to wit. j J Cole in the cuftody of the marflial of the 
Marjhalfea of the lord the king, being before the king himfelf, 
for that he on the twentieth day of March^ in the feventh year of 
the reign of the lord William the Thirds now king of England^ 
(ffc. at Hamamf in the pariih of Bitton in the county aforefaid, 
with force and arms the cattle, that is to fay, forty-three Hieep 
and two lambs of him the faid fhn Britten of the price of fixteen 
ptHindstook and drove away, and other wrongs to him did, againil 
the peace of the faid lord the now king, to the damage of him the 
bid John of forty pounds, and thereupon he brings fuit, &c. 

And now here at this day, to wit, Friday next after three 
weeks of the ii/c/y Trw'fy in this fame Term, until which day the 
£ud Thomas had leave to imparl to the bill aforefaid, and then to 
anfwer, &c. before the lord the king at Wejiminjier come as 
well the faid John by his faid attorn^as the (zxdThomas by Philip 
Hodges his attorney, and the faid Thomas defends the force and 
injury when, &c. and as to the coming with force and arms, and 
whatsoever is ^ainft the peace of the faid lord the aow king, iaitb 
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that he is not guilty ; and of this he puts himfelf upon the country, 
and the faid John Britten likewife; and afr to the reAdue of the 
trefpafs aforclaid above fuppofed to be done, he the faid Thomqs Col* 
faith, that the faid John Britten ought not to have or maintain his 
faid adtion thereof againft him, becaufc he faith, th?t before the 
faid time when the trefpafs aforefaid is above fuppofed to be done, 
to wit, on the twelfth day of February^ in the fixth year of the 
reign of the faid lord the now king, a certain writ of tne faid lord 
the now king di levari facias ifTued out of the court of ejfchequer of 
him the faid lord the king at JVeJiminJieVy then being in the county 
of MiddlefeXy directed to the fherifF of Gloucejlerjhire ; by which 
faid writ, the faid lord the king reciting, that whereas 5 /r Richard 
Cscks^ Bart, then late facrjfF of Glouccjhrjhire aforefjiid, by virtue 
of the writ of him tlie faid lord the king of capias utlagatum-t 
ifi'uing out'of the court of the faid lord the king of common bench, 
at (Vejlr/iinjler, againft Francis Crejwick^ of HannanCs Courts 
within the parilh of Litton, in the county aforefaid, Efq. * out¬ 
lawed in the county of Somerfet, on the twelfth day of June, in 
the fifth year of the reign of the lord the king and of the lady 
Ivla)y late queen of England, ^c. at the fuit of Thomas Qqle the 
now defendant, and Afary his wife, of a plea of debt, to the afore¬ 
faid latp fheriif directed, on the twenty-eighth d^y of September,, 
in the fifth year abovefaid, took and feized into the hands of the 
faid lord the king and lady the queen, one capital mefliiage or te¬ 
nement called liannanCs Court, with all the barns, ftables, out-. 
houfes, edifices, gardens, orchards and appurtenances to the ‘fame 
belonging; one clofe ofpafturc commonly called HiK-houfe, con¬ 
taining by eflimation fourteen acres j one other clofe of pafturc 
called the New Enclofurc, containing by cftimacion eight acres, 
and feveral other grounds; all and Angular which premifes afore- 
f .id, with tne appurtenances, were of the clear yearly value of 
fifty four pounds, in all their iflues beyond reprifes, of the lands 
and chattels of the faid Francis Crefwick, as by the tranfeript of 
the faid writ of capias utlagatum, and the return thereof, and of a 
ce. tain inquilition thereupon taken, certified into the exchequer 
of the faid lord the now king, and there in the cuftody of the faid 
lord the king remaining, more fully appears ; the aforefaid lord 
the king wilhiig to be anfwcred and fatisfied of the rents, iflues 
and premifes aforefaid, as is right, commanded the faid fticriff of 
Ghucejierjhire by the faid writ of levari facias, that he fhould not 
omif, becaufe of any liberty, but that he fhould enter into the 
f'a>n , and fhould caufe to be made, colleiled and levied, all and 
fingular the rents, iflues, and profits of the premifes aforefaid, with 
the appurtenances, and of every parcel thereof forthcoming, fronq 
the laid t ine of taking thereof into the hands of the faid lord the 
king, until the feaft of the Annunciation of the Blejfed Virgin 
Mary then next to come ('which was not thereof anlwered to the 
faid lord the king), for the proportion of time, and according to 
the rate and yearly value above mentioned, fo that when he fhould 
have levied that money, he fhould have the fanie before the barons 

of 
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of the exchequer of the faid lord the king at Wejiminjler^ from 
Eafler-day in one ihonfh then next to come in the court of the 
lord the king then there, to be paid to tjhe ufe of him the faid lord 
the king, and that he fhould have there then that w-rit: hy virtue 
of which faid writ of levari facias^ Nathaniel Rider, Efq. then 
and yet being fherifF of Gloucefterjhire aforefaid, after the ifluing 
of the fame writ, to wit, on the feventh day of March, in the fe- 
venth year of the reign of the faid lord the now king, at Bitton 
afprefaid, made his warrant in writing under the feal of the office 
of him the faid fheriff, directed to all the bailiffs, tythingmen, 
* and other officers of the fame county, and alfo to Anthony 
Powell, John Cooke, John Okes, and Jojeph Powell his bailiffs ; 
by which the faid flieriff commanded the faid bailiffs and other of¬ 
ficers aforefaid, that they Ihould caufe to be,made, colle<Sfed and 
levied, all and fingular the rents, iffues, and profits of the pre- 
mifes aforefaid, in the writ aforefaid abovementioned, with the 
appurtenances, and of every parcel thereof forthcoming, from the 
faid time of taking thereof into the hands of the faid lord the now 
king, until the fcaft of the Annunciation of the BUJJed Virgin 
Mory then next to come, for the proportion of time, and accord- 
ii\g to the rate and yearly value abovementioned, fo that the faid 
NathanUl Rider the faid fhejiff might have the fame before the 
barons of the exchequer of the faid lord the king at Wejiminjier, 
from Eafter-day in one month then next to come in the court of 
the faid lord the king then there, to be paid to the ufe of him the 
faid lord the Jting> according to the command of the writ aforefaid. 
And the (uA'^homas Cole further faith, that the faid capital mef- 
fuage or tenement called HannanC^ Court, the faid feveral clofes 
and parcels of pafture, and the reft of the premifes in the writ of 
levari facias aforefaid mentioned, at the time of the iffuing out 
of the fame writ af the feveral times of pronouncing the faid out¬ 
lawry, and of iffuing out the faid writ of capias utlagatum recited 
in the faid writ of levari facias, were and yet are lying and being 
in Haunam aforefaid, within tfie faid parifti of Bitton, in the 
county of Gloucejler aforefaid; and becaufe the faid forty-three 
Iheep and two lambs, after the iffuing out of the faid writ cA levari 
facias, and tfie making of the faid warrant, and before the faid 
feaft of the Annunciation of the Blefed Virgin Mary, to wit, at 
the faiff time when, &c. were in tne faid clofe of pafture called 
Hill-houje, in Hannami in the parilh of Bitton aforefaid, being 
parcel of the premifes aforefaid, in the faid writ of levari facias 
before mentioned, there feeding levant et couebant, he the faid 
Thomas Cole then and there requefted the faid Anthony Powell and 
John Powell to take and drive away the faid forty-three flieep and 
fwo lambs, to make of the iffues and profits aforefaid, according 
to the command of the faid writ of levari facias to the faid iheriff 
diredted, and the wan ant aforefaid made by the flieriffi whereupon 
thfe faid Anthony Powell and John Pawed the ftieep and lambs 
aforefaid at the faid time when, dec. at Hannam-, in the parifti of 
Bmon aforefaid, took and drove away, which are the fam^ refidue 
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of the trcfpafs aforefaid, whereof the faid Jobn Britten ahoRO 
complains egainlt him the faid Thomas Col^ . and this he is read^ 
to verif). VVherefore he prays judgment if the faid yohn Britten 
ought to have or maintain his faid ai^^ion thereof againft him, ilQ, 

Demurrer and joinder in demmrer. 

• Biitten agciitijl Cole. 

TN trefpafs for tas.ing his cattle, the defendant pleaded net~guilty 

as to the force, and made a fpecial j iftification as to the refidue, 
VIZ. thxt a If at: fi7uas iffued out ot i HE EXCHEQUER, diretfted 
to the Sheriff oj G ouefter, reciting, that bv virtue of a capias 
utlagutum igai ift Francis Crefuticky at the iuit of the defendant 
CoUy the faid had f.ized into the king’s hands one mefluage, 

jind Icveral Urr’s of the faid Crejvuick’sy being of the yearly value 
of firy-four pounds b yend ill charges and reprues, by which 
writ of Lvart the {hr^nfF was commanded to levy the debt due to 
the defendant Cole out of all and lingular the rents, ilTues, and pro¬ 
fits of the faid lands , that thereupon th** fherilF made a warrant to 
feveral biilifts to levy the pir fits of the faid lands, &c. and the 
fheep and Limbs being hoa t et ' t hur.t upon parcel of the lands 
fo feired into the king’s hmds, the defendant required the bailiff 
to take and carry them awa^ , fupvi quo the bailiffs did take them, 
which IS the relidue of the trelpafs. 

To this plea the plaintiff dsniuircd, and the defendant joined in 
demmrer. * 

The queftion w.'is. Whether the defendant Cole has well entitled 
himfelf to command the bailiffs to execute this writ ? for he cannot 
juftify under ithimfclf, becaufe it is notalledged that it was profe- 
cuted at his fuit, or that the bailiffs had the warrant, or that thejr 
took the cattle vn tut: vdart unity and he cannot juftify it m aux-r 
thkm of the bailiffs, becaufe he was not p.efcnt. if therefore he 
has not fliewed a fulheient juftification, the plaintiff ought to have 
judgment. 

Firs r,Thneforc it was faid that he ought to have made himlelf 
one of the bailiffs, ( r .illcdged that he aiflcd in aid of them , but 
he has fi-t forth, that b..c<iufe a warrant vtas d,i cited to themy there¬ 
fore he can c, withe ut then cunlent, or as affifting them, and 
commanded them to take the plaintiff’s fheep ; fo that though there 
was a good wai rant to the bailiffs, yet the defendant, who in this 
cafe is a ftranger, bad uo aqtbQnty to require them to take the 
goods of anotn..r. 1 he writ and warrant cannot give power to. 
any perfon but to him to whom it is directed, or to the party called 
in aid by the prop^i officer. As for mftance, in an aifion of 
talfe irrprifonment (a)y the defendant juflified by virtue of a Avar- 
rant firen the fheriff, diredled to the baijiff who arrefted the 
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plamtSfF, and* required the defendant to aifift him to keep the 
other in fafe cuftody } here the defendant is a mete ftranger to 
the writ, neither named m it, nor called to the affiftance of that 
perfon to whom it was djredfcd i and yet he required the bailiff to 
carry the cattle away. 

Secondly, 'I'hc defendant docs not confefi and avoid as he 
ought to do, for he jurtifies the trefpafs without acknowledging the 
taking: he ihould have pleaded, that the writ was delivered to the 
officers in forma juris exiquend. and that they took the cattle 
virtuU warrants } but here he has pleaded the executing before 
the delivery of the writ, and fets forth, fuper quo John Powell 
took the (heep, when the warrant was not direfled to him, but to 
Anthony Powell^ fo that John could have no authority to take 
them. 

1 'hirdly, He could not plead a writ of execution out offufch i„ trefpaft, • 
a court, without Ihewing a judgment to warrant it, which he juQific^tion un- 
ought to have averred, and therefoie he fhould have pleaded, that ® levari Jo* 
he fued out an original, &c. and the outlawry thereon, and then 
fet forth the ievart facias ; for though the writ without the judg- 
ment will juttify the officer in the execution of it, yet it will not 
juftify a ftranger to require him to do it (a). * ' * 

Fourthly, The moft material exception v'as, viz.. Itisfaid, a jurtificatkm 
that the ftieriff made a warrant dirtfted to the baiiiffs, mdthat the under a Itvarl 
defendant required them to fcizc the r ttle, jipn they did** 
takis and dr^e them away, but doc-, not fay, tliat they had a war- 
fant at that nth*, or that they took then virtuL wai ranti. Now w-»rranrat lh» 
thefe words, fuper quo, &c. can have no refeicpcc to t le writ and tmtf. 
wairant, but only to the icqa^ft, \i/.,fip.7 i^uj-iogatu he took 
them^^}. 

Fifthly, Then as to the matter in law, the quefr-on was, Tlif cattle of * 
Whether the cattle of a fti anger levant et loiat ^nt L>p< n th.. lands ftr^ntcr Uaant 

of an outlawed perfon, may be taken and fold by virtue of the t'x^riutnt on 

• 7 ■ r s l^r.ds extended 

writ levari facias ? „„ 

And as to that, if is nectfl'ary to confidei the fhatutc cf IVcJi- Knic 

minfier the Sceond (c j, which diieifts the flieiifl- v.hat lhall be ac- uron”a 
counted iflues, viz. “ lents, corn in the giange, and all move- facias, as the 

abks except horfe-harnels and houfiiold-ftufiand ir.y 1 ord fjoei ari f>t^u 
Coke (d)^ m his comment upon this branch of that fhatutc, ex - **"**• 

blams it to be not only the rents and icveiiues of the laud, bot Mod. 35 J. 

Caiib. 44*. 
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SRiTTtH Com In the barn* and all other moveable or perfonal goods what-* 
Ibever. * But this ftatute docs not alTcfc^ this cafe: It takes no¬ 
tice of feveral inconveniences at common law, that the 
(herilFs did not return their writs* or if they did, it was tarde^ ot 
they made falfe returns in making mandates to feigned liberties; 
or if a bailiff of a liberty had really the return of writs, yet he 
would do nothing, and that the fheriffs would frequently return 
too fmall iiTues, and no averment could be made againfl fuch re¬ 
turns. Now this ftatute provided a remedy againft all thefe in¬ 
conveniences, fo that the whole extent of it feems to be only to 
procefs upon originals^ and the returning of iflues is only to make 
the party appear, and it is never carried farther than the goods of 
him whofe appearance is required. And this feems plain by an¬ 
cient authorities, for as often as any queftion has been made 
upon this ftatute, what are the iflues which fheriffs inuft return, 
not only rents, but all the goods which the defendant had at the 
time of the writ purchafed, have been allowed to be iflues; which 
fhews that he, and not another, muft be proprietor of fuch goods. 
But let the iflues be what they will, the beaftsof aftrangercannot 
be fo accounted in this cafe, becaufe nothing is forfeited by the 
outlawry, but only the profits of his land who is outlawed ; and 
the levari facias is only to make the fheriff accountable for the 
profits as they arife, which are rents and corn, he. And there¬ 
fore the king is not to have the occupation, and the profits of the 
land in fuch cafe, for if the law was fo, then he might plow 
and fow, and cut down timber, for that is part of the pjfofits > 
but this he cannot do upon fuch a forfeiture (a) he is 

only entitled to the profits as they arife upon the land, which is all 
that is forfeited to him upon an outlawry in a perfonal a£lion, and 
fuch outlawry, and the inquifition taken upon it, is to afeertain 
him what is forfeited; if it be a rent, then he is to have the rent; 
if a manor, he is to have it; but he muft not plow and fow the 
demefne, for the land is not the debtor (b). Neither does the 
(heriff’s return make any debt to the king, for he is to make the 
heft of the land, and account for it, but cannot be charged with 
iflues, as he will be where iflues are returned. 

Then as to the finding the value, that is not conclufive to any 
perfon, neither does it make the man debtor. If the cattle of a 
ftranger had been on the king’s land, which he had in the righe 
of his crown as forfeited by outlawry for felony, he could not 
have feized them for a debt doe to himfelf^rj, * and therefore 
not in this cafe where the land is not forfeited at all, it being only 
an outlawry in a perfonal a£lion, where he has only the pernancy 
of the profits to fuch a value, but has no title to the land. And 
where the king takes the profits of the land upon an outlawry in 
trefpafs, yet if the tenant or owner make a feoftment thereof t« 

(a) Plowd. 541 Bro. Abr. ** Iffue," (<) Year Book 9. Hen. 6. pi. lo. 

(b) Bro. Abr, « Reiurn*' pi. 9. abridged bj Brook, title “ pi, 5, 

%, Roll. Abr. S08. snd tide *' Outlawiy’' pi. 

another, 
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another^ the profits as to the ktne fhall from thenceforth ceafe (a). S* trrtff 

If it fhould be obje£te^»thatadiftrefs may be taken of a H ranger’s 
cattle for a debt due to the king, if they are levant et couchant 
on the land (h)-, that will not affed this cafe; for no authority can i. mn a Ham 
be found, that even in fuch cafe the goods fo diflrained might be 5. 
fold, though the law is otherwife now by a late adl of parliament. 

In trover, the defendant juflified the taking the goods as bailiff to 
the king of his manor of Dnr^abUy upon a plaint there affirmed, 
and procefs was thereupon dirked to the defendant, in that cafe, 
as bailiff, &c. by virtue whereof he diftrained and fold the cattle; 
and it was adjudged upon a demurrer, that they could not be fold 
upon a dijfringas in a court-baron (c). It is true, it has been ruled 
Ml TROVER (d)t upon not-guilty pleaded, where the evidence 
was, that the goods were taken and fold by virtue of a cominiilion 
of fewers, that fuch diftrefs and fale was good ; but it is not men¬ 
tioned any where, that the cattle of a ftrangcr might be taken and 
fold for the debt or default of another. And theiefore, where a 
cuflom was alledged (e) for a lord of a manor to have the beft 
beaft which the tenant had at the time of his deceaic, and if fuch 
beaft was eiu ined, then to have the like of any other man whofe 
beaffs fhould be levant et couchant upon the hcriotable land; 
this was held a-void cuftom, becaufe it made the goods of a Granger 
forfeitable for a heriot of another. But the year book of 
Henry the Seventh (fj has this cafe in point: The king had the 
profits of a man’s land by outlawry in a ptrfonal aiflion, and the 
catjle of a ftranger committed trelpafs on that land} and it was 
held, that Assu^he had a fufficient intereft to maintain an action 
of trefpafs, yetn^could not feize the cattle. If the law fhould 
be otherwife, thefe inconveniences would follow:— First, 

Upon fuch a feizure the fubj^it mufl lofe his cattle without a 
trial, to which he cannot be admitted againft the king.— 

• Secondly, If a tenant’s cattle come upon the land where the * f 11$ 1 
king is thus entitled to the profits, for want of mending the fences; 
this tenant mufl both anfwer the rent to Ins landlord, and forfeit 
his cattle to the king, which is unreafonable. But common ex¬ 
perience fhews that the law is otherwife; for whenever this 
writ is iffued, the tenant is never altered or put out of poffeffion; 
for it is no more than a charge upon the fheriff to levy fo much 
Bioneyfcfor the king, who can have no more forfeited to him than 
the outlawed perfon could forfeit, and that was no more than what 
he had in his own right; fo that if the cattle of a ftranger came 
thither wrongfully, he might have an adlion of trefpafs, but cannot 
have an execution at the nrft inftance. 

Tf'liosE WHO AROOED on the other fide anfwered the excep¬ 
tions taken to the pleading. 


(«) Year Book ai. Btn. 7. pi. 7. 

\y) %. Roll. Abr. 15p. Cro. Eliz. 
4$t« 

Cro. Jac. *55. 8. C. Telv, 194, 
AUm, ya. Stilcf, la. 


'8 


(*) Djrcr, 199. Btndlowet, 39, 
Co. Lnt. 666. 

(/) 25. HtH. 7. pi. 2. abridged by 
Breoke, title '* Prerogative’* pi. 19. 

First, 



iittchiielmas 7. WHt. 3. 

• tttTTiii 'FiRST, That this being in the cafe 6f Ae king, and to -kry^i 

•' certain out of the rents and iffues of the land, it is lawul 

*"** for any perfon to affift the officer in the performance his duty > 
and therefore it has been held a good jitftification, that the defen* 
dant came in auxilium of the officer^ without faying per manda- 
turn (a} \ for the fubilance of the plea is the Writ to the’fherijii 
and the warrant to the officen 




•C117] 

Comb. 469. 
Carth. 443* 


Secondly, It is pleaded, that a warrant was dirl^ed to th<f 
officers, and the defendant required them to take the cattle, 
quo they did take them, which is as well pleaded, as if he had 
Tet forth that the warrant was delivered to them: and though it 
was' diredled to Anthony and Jofeph Poiueliy and they were re¬ 
quired to take the fheep, &c. and it appeared they were taken 
by JoJeph and yohn^ who was neither named in the writ, or re¬ 
quired to take them, it may be good enough, becaufe the taking 
by John is void, and then theie will be fufficient matter for Jo^e^ 
to juftify. 

Thirdly, As to the matter of law, it was never yet dilputed, 
therefore it muft be prefumed, that the king Hbs a right to have 
the cattle \ for if the fheriff fhould not have liberty to take a 
ftranger’s goods levant et couchant on the lands of an outlawed 
perfon, the levari facias would be of very little ufe. ♦ There 
is no greater hardmip in this cafe, than for a common perfon to 
feize the cattle of any perfon whaifrever levant et couchant on 
the land charged with rent j and it cannot be denied but fuch cat¬ 
tle arc diftrainable. It is true, the king fhall bfiy^f^ed no more 
than the extended value j and if more be m; 4 e of it, the owner 
fhall have it (b). This writ is to levy the ifliies of the land, and 
not of the perfon outlawed j and the profits being taken by the 
cattle of a ftranger, it is reafoiiable the king fhould feize them : 
and this has been the courfe of the exchequer time out of mind. 
There can be no doubt of what is meant by the word “ iffues■j”' 
my Lord Coke frj, in his comment upon the 9 l 2 X\\X.o of 'Wejl- 
minjier the Second^ does not reftrain them to the goods which the 
defendant had at the time of the writ purchafed, but declares thdtn 
to be all moveable and pcrfonal goods whatfoever. 


Curia. If the king have a rent iffuing out of land,, a ftran¬ 
ger’s cattle may be diftrained and fold for fuch rent in arrear. So 
Ukewife, where he has the pernancy of tlie profits returned .uppn 
Cfemb.43^.47Q. an outlawry, it is a charge upon ihe land itfelf ariling de exiti^s ; 
Mtio. 617. and what thofe iffues are has been fufficieptly deferibed by tbe 
ftatute of Wejiminjier the Second j the very being on .land 
makes the cattle ijites {d). Now the land being charged with an 
annual value to the king, where fhall he have any remedy'for ftiat 
value, if a ftranger’s cattle eat the prqftts, anej are not Habile .to a 

I » 

Skid. 619, (</) Tiddy iPraAice, 19. AtAIm 

Uardrei, xo(. 10. Gto* Jt c. 50. f 

(t) a. loft. 453. See'Ftnch L, 3^3. 

fei!2lire ? 







? 4,iid it (8 no iifew thing in the kw, to punifli one for 
• ^ fimlt of anotheri a| if there Ibe tenaiit for hfe, retnaindet »n 
i^Cj W the tenant for life forfeit iiTaes and die, thev fball be 
, levied opon him m remainder, for they arc to arife ae exittbus 
tertai I'nis writ itfelf impoiis that the charge Is upon the land} 
foy in other executions, the fhcnfF is commanded to levy the debt 
iU bonis et eatallts , but m this it is to levy jfo much ae exittbus 
terra } and,therefore it feems unreafonable that the king (hould 
Be put to an action of tiefpafs againil the owner of fuch cattle 
which are levant it cQuchant on the landsBf the outlawed perfon. 
It IS true, if he had made a lc?L of fuch lands befoic the exigent' 
retuined,*then the caftle could not be ferzed by iirtut, if this 
writ, but even in fuch cafe, he muft plead that the leafo was 
made before the cutlatvry, but here the outlawed * perfon ftill 
continues in pofieffion, and having no cattle of his own, takes in 
feveral men's cattle to agifh The king has not the lands forfeit¬ 
ed upon an outlawry, but the piofits only, and when they aie 
found by an inquihtion to be of fuch a yearly value, then the lands 
remama debtor to the val'e till the debt itfelf is fatished, but he 
can only agift or mow' thofe lands, tnerefore if he could not feuc 
the cattle of a ftranger which eat up the profits, he would have 
but little benefit of an outl uvi y Befides, the law is, chat if ilfues 
are forfeited for not appealing of juiois, the cittlc cf a ftranger 
maybe taken on then land*- tor fuch fo.iaitures, which cannot be 
diftinguifhed from this c-ft. I here can be no inconvenicncy 
lior ganger that the fh.r.ft fhould fell the cattle thus fcized, 
beca^ine he iCra ^ turr th contiadl or agreement foi dcpaftunng 
them, and thentBlStowne arc to ftaud cliaiged to pay the money 
to the king, bat it would be inco»ivc.nient tor him to punifh fuch 
owners in an ai-tion of tretpals, tor that is a remedy which Was 
never ytt taken faj. 





(a) The Court wa« uhanimoufly of 
opinion, ds to the nutter ol law, wjth 
the defenr'dnf, S C. Com) ei. SC. 
Cafth 441., hut a reed tlie |>lea to be 
)^d,bi.caofeIt llattdti atrhtwdir.intwai 
made to ^nibony Ptmdl anil ftfh 
P«viell, vro*i VII icit John I cwtll nnd 
took tlie cattle, and Jo 


tl e irtfpafi though not eonfefled !a 
juiiifieci, lot It IS not a talcing purfuant 
to the comm ind and requeft. S. C« 
I id Ray ^tOi WoirfeS.C.SItJn.619. 
And '01 this dcftA in the pieadiiiit, judg. 
ri ent was entered for the plaintiff 
S. C. Carth. 443. 


' Herbert Wateis. Cafe 

T|,EFL1£VIN»—The defiyidant, as oveifeer of the poor, jufti- In replevin,. 
fi«d iWf taking, by virtue of Jthe ftatute 43. Ehz. c. 2. for 
which ftatute it is enadted, “ '1 hat if, after iffue 
|e^(|efcndai!M, bf nonfuit pf the plaintiff after appears under the 
the jury may afTcfs the damaigea j orjf omit fo V 

J >a|t wjpgrani • S. C. I Sdk. 205. 5 . C. Comfit 944. 8. C.'SIdiu 

a* 36a. b. C. HuU, 191. S. C.-'i, |.d. Ray. jj. 

f, C'omh. II. Skm. 59J. 
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Michaelmas Tcmi, 7. Will. 3. In B. 

“ iT.ce, the defendant (hall recover treble damages, to be afleflcd 
“ by the fawie jury, or a vritf to enquire of the damages* ,as the 
“ lame lhall require, &c.” 

'Fhc plaintiff was nonfuited, and the jury had not affcffcd the 
damages. 

And now the Court was moved to award a writ of enquiry to 
fupply that defedf upon thefe authorities. The defendant jullified 
under this very Hatute, in an adtion of trcfpafs (a) brought againft 
him; and the plaintiff** being noiifuit, a writ of enquiry was 
awarded for the treble damages. In replevin the^likejuf- 
tification was made as in this cafe, and the plaintiff was nonfuited ; 
and upon a writ of enquiry awarded, judgment was given for the 
avowant, and a v/rit of error br(;uglit, becaufe she enquiry was 
crroneoiifiy awarded, fince the Ifatutc cxi)re<bly requirt.', di.'t the 
£ 1 Ip J firlf ju'y ihall enquire of the damage s : but that exccpiiun * was 
, over-ruled i for thc.ugh the lirft jury might have enquired, yet it 
was only an inqnrjl of office, and no pait of the ifl’ue (r), nor 
WMS it a tiling for winch an attaint would lie againfl; them; and 
therefore it is within the rule taken in Chcyncy^s Caft [ci)^ that 
where tlie Court ex officio ought to enquire of a matter upon which 
no attaint lies, the omiliioii of it may be fupplied by a writ of en¬ 
quiry, Eelides thefe authorities in point, there are oth'-r cafes 
adjudged in law which come near this, vi-z. a cki,uirrer\^ 

joined upon the evidence, the jury are as much difeharged from 
trying the ijfue, as they are upon a no/rfiit ; for the fadl being 
agreed by both parties, the judgment of the then de¬ 

manded, Whether the matter given iii evidence be fufficient to 
find, a verdidt for the plaintiff upon the iffuc joined {e) ? Now 
though the jury are diicharged of tlic iliue, yet thev ought to af- 
fefs damages conditionally, “ Si lex eji cum querentc quod 
pciffd. defend, efl utlpahilis qvodq. pr.vil. (the plaintiff) occafione 
“ pi\cmiffor'mjtiJiinuit darnna^ iSc.” yet if this lhall be omitted (7^), 
it may as vv«ll be done upon a writ of enquiry of damages after 
judgment is given upon a (L'miiirer (cf). 

And for thefe reafons a writ of was granted in this' 

cafe [b). 


flemiKRT 

agettnft 

Waters. 


(a) Br.imjJton’s Cafe, i. Roll. Rrp. 

(i) Anonymous, a. KolJ. Rep. : ie. 

(.) 1. Sid. 380. 
ic. Co. J19. 

(0 

(/) Sec Mtllory <>. Jann ng.e, that 
tin. oniitTion of 3 writ of enquiry isaided 
by theAaiutcof Jeofails, Sua. 878. 

tf) Crt.Car. T43. 

{ifej So .itfo whcie an aflion Is brought 
agiinft an ovtrfecr of the poor, for any 
thing dons in the execution 0/ hia office, 
and a is foiinrl for him, he fhsU 

liRve a wtit of enquiry for the treble tla- 


magrs given to him by 43. F/ix. c. 2, 
Vaiaiitii,e v, Hawcett, 2. Stra, joii. 
S. C. (.’.lies T. H. 138.; for .alluiigh 
the 43. Stisi. c. 2. f. 19. directs that the 
d,images for the wrongful vexation fliaJl 
be afTefTcd by lU fame juiy, ye^, by Loro ' 
H A K Dw ICK c. Chief yujpetf iocvery caf(|, 
where Che Court a:e not tied. upl^ 
ft.itute 17. Car, 2. c. 7.,whji:^ 
only r/tii'ftrrefirf a writ bf enquliiy-Injiy' 
he graptefl to db'complete jiiftice. Ddweil 
V. Marfhill,' X. Bi. H^ep. 91S; 0 ^ 
t. Wilf, 4+i. See alfo Frisemsri tr. 
Lttdy Archer, 2.^ B], Rep. '7*63. .SuU 
lock on Colts, i33. 

Rcdibtw 




trinity Term, 7. 3. Roll 178. , 

London, \ "DE it remembered, that heretofore, to wit, in A decUmioit!«' 

wit, 1 Eajlcr Term, in the feventh year of the reign of bond, 
the lord PVilUam the Third, &'c. to wit; Chrijiopher Red/haw and fife'* a- 
Jnn Redjhaw^ executors of the teftament and l.ift will of George ggimi dfe 
Redjhaw, late of IFapplng in the county of Middlcfex, mariner, m the obligor, 
deceafed, complains of tVilliam Hcjicr„ fon and heir of fVilliam 
JTcfier deccafed, lately called ITilham Hejler, citizen and foap- 
makcr of London, in the cuflody of the marftial of the Marjhalj'ea of 
the lord the king, being beiere the king liimieif, of a plea that he 
render to them a thoufanJ pounds of the lawful monies of England, 

.which from them he unjufHy detains, fe-r that, to wit, that 
whereas the afotefaid William Hejler t'le father, whofe heir the 
aforefaid iFilliam Hejl'r the fon nov.’ ir, in his life-time, to wit, 
on the eighth day of March, in the third year of the reign ot tlie 
lord James the Second late K.ng of England, isc. r.t London, to 
wit, in the parifh of Saint ALiry-ic-Bow, in the ward of Cheap, 
by his certain writing obligatory, fealed with the feal of the faid 
William Hejler the father, and to the court of the had lord the , . 

now king here fhewn, the date whereof is the fame day and year, 
acknowledged himfelf to be hold and firmly bound to the faid 
George Redjhaiv in his life-time in the aforefaid thoufand poutfds) 
tObepaidto^e fame his executors orfadmini- * [ lao J 

ftrators, when'ik^hould be thereuiito after required, and well and 
truly to make the l^e payment the faid William Hejler the father 
in his life-time bound liimfelf and his heiis by the fame writing, 

Neverthelcfs the fai'd William Hejler the father in liis life-time, 
nor the faid William Hejler the fon and htir of the faid William 
Hejler the father, after the death of the laid William HJler, 
although often required, &c, the find thoufand pounds to the laid 
George Redjhaw in his life-time, or unto the aforefaid Chrijiopher 
and Ann, or either of them, hath not yet paid, nor hath either of them 
paid, but to pay the fame to the (aid George in his life-time, or to 
the (aid Chrijispher and Ann fince the death of the faid George, 
hath hitherto altogether refufed ; and the faid William Hejler the 
fon doth'yet refute to pay the fame to the faid Chrijiopher and 
Ann, and unjuftly detains, to the damage of them the faid Chrijiopher 
and Ann of an hundred pounds, and therefore they produce fuir, 

&C. And the faid Chrijiopher and Ann produce here in court the ‘ 
letters teftamentary of the faid George’, by which it fufliciently 
' appears ,t6 the court of the faid lord the now kin^ here, that ' 

' Chrijiopher and; Ami are executors of the faid teftament 

. George, thereof have the adminiftration, ^c, - a 

*' * 

' how on this day, to wit, on Friday next after the morrow of jmparluKt* 
in the fameTt'erm, until which day the laid William Z 

Wfce'Ton h«i leave to imparl to tlie faid bill, and then to anfvverr 
dlih, corMS as well the faid Chrijiopher and Ann by their attorney 

1 2 afore&i 4 



Micliaeinias Term, 7. Will. 3. In B. M./ 

RisiHAtv aforefaicl, as the ftid WUliam Hcjler the foil by IFilliam Turbil liif 
attorney. And the fame William Hefter the fon defends the forcqi 
Kksteb. jjjjJ injury when, ^:c. and fiys, that he ou^ht not-to be charged 
Plea of nen tjl with the debt aforefaid, as fon and heir of the f.’.id IVHUam Hejhr 
his father, becaufehc,that the faid v/i iting obligatory is 
6 y Item. hjs fuller, for plea 

fays, that he had not any lands or tcnenier.ts by hereditary defeent 
from the faid JJ'Uliani Hejlerhxs father in fec-liniple, nor had on 
the faid day of the exhibiting of the bill aforefaid, nor ever after: 
and this he is ready to verify. Wlicrcforc lie prays judgment if 
he the faid William Hejlcr the fon ought to be cha:g<xl with the 
debt aforefaid, by virtue of tlie faid writing obligatory, as fon 
and iicir of the faid William Hejhr his father, f.x'. 


Rtfplicatlon in 
lands by dilcent. 


•t m ] 


And thefiid Chrijtetthfr ■o.vn' jjnihj) ^ that by any linn'.- !." the taid 
Williiim Hejicr the lo.) above in pkau in;-; alledci.d, th.-yfion their 
acl’.on aforelaid thereupon agaiidl hi'n had ought not to be debai red j 
bccaufe they lay that ihe ihid IVilli.i-! 1 'f r the filhcr, after the 
twenty-filth day of ■lurrl) in the w. ■ of Cior ixird one thoufand 
fix hundred and nini L)-tvv'o, to nit, <oii the rv/entj-feventh day of 
November iii the hliii tear of the i Je,n ex tiif loid frilliani the 
Third-) now king of h'nrj,:-! j at A'';,-/:// aforefaid, in the parifh 
and waid aiorelaiiJ, died ; anu <iiat ihe 1 ad ITilliatn Hejlcr the fon, 
after the death of the tldd Hjllh--:; li-jur the father, and before 
the exhibiting ofthi bill afore!., d, '■ to vvif, onihc twenty-ci'.'hth 
day’’of November^ in the knith yc.'r of the reign of the lord 
William^thc "Thiid-, now /fovg oj hnhir..d^ He had di'jjr^rs Janrll and 
tenements by hcrcditaiy deleeiit fiorn the f.iid Hejlcr \\\% 

father in fce-liniple wlierevvitii Ik; migiu haVe fitisfied the debt 
aforefaid to the faid Gcor^j Rtdjheiv m !hs life-time, and the faid 
Chriftopber and yjrni fmee the der.t!.' of the iaid to wit, at 

London aforclaid, in the parifn aad ward aforefaid : and fins they' 
are ready to verily. VVhciefore they pray judgment, and the 
faid debt, together wifli their damages bv occ.dion (d the de¬ 
tention of that debt, to be adjudged to them, ifee. 


Rejoinder, mo- William Hjiet ihe fon fays, tliat he of the debt afore- 

nies paid to the faid, as fon and heir of the aforefaid ll'iiiiam his father deceafed, 
value of the ought not to be bound, becaufc he f.iys that he the afoi efaid JR'illiamy 
before the exhihiLiiig the bill alorefaid, to wit, the day and place in 
the pica of them the faid Chrijhpher and /hm above in replying 
pleaded, had not lands or tcncincnis by hereditary defeent ffoai 
• his father afoiefaid in fce-fimple whereof the-aforefaid George 
Redjhaiv in liis life-time, or the faid Chrtjlopher and Jmi after 
the death tif the faid GeorgC) cf ttie faid debt might be fatisfied. 
Becaufc he fays that well and true it is, that after the twenty-fift& 
day of March) in the year of tdur I>ord one thoufand fix hundred 
and ninety-two, to wit, on tlie twenty-feventh day of Novem- 
.ber, in the fourth year of the lord William the Tbirdy the 
now King of Englandy He. at Lonelon aforefaid, in the parifh 
and ward aforefaid, the aforefaid William Hejler his father died; 

and 



In B. R. 


Midiaelmas Term, 7. Will. 3. 


* 


and that-he the aforeiiiid JVilUam^ after the death of the (!u’d Riwha^’ 
PV'iUiam his father, and before the exhibiting the bill aforefaid, "f****/* ^ 
to wit, the fame twenty-fevonlh day of Krjember^ the year and *??'''"• 
place abovefaid, had lands and tenement*? by hcrediwry defeent 
from the aforelhid lyiHiun his father in fce-limple to the value 
of eighty pour^ds and no niorc. ] 3 ut the aforefaid lVtllia7n farther 
fays, that the afortl.iid his father at the time cf liis death, 

to v/it, on the tV/eiK''-fevi nih day of Kovattirr^ the year and 
place ahovetTseMtionr;], by liivers writings obligatory by which 
be bound himiclf and his licirs, was in 'ehted tor true and jiilt 
debts to dixorsothei perfons than ilie atorehud Geirge 
to wit, to 'John Lith'i.iiUie) ^ A.-z/gAt, 'JJ)n A^klyds^ lifn. Peter 
Baldwin^ and Ann PLciehiy^ iii divers fuins o[ money amountiiig 
in tile vtlude to ci'. ht liiiiiiliod [u.iinds of the lawful monies of A«- 
glttud\ and that lie tl.o afori.f;ud IPillinn-y as fon and heir of the 
faiJ his lather as bvforc-mentioncd dcccafcd, afterwards, 

to wit, the lame twenty-Avent!! day c-f j\'ovi'mhcr.y the year and 
place abovefaid, the af'ref.rul eigiit hiuuhcd pounds to the laid 
fcveral pttfonj aforelhid, other than i!ie a.forcfnil George Redjhuou^ 
in difeharge of tlieii u-wial del>ts aforelaid, and to the full value 
of all the lands and reueni'^nts which at anv time before the exhi¬ 
biting of thebill aforefaid h ‘tluodoit liiid // dJirm had byhereditary 
defeent in fec-funple f!<an hi . i.oh^r atiaa '.mJ, p,:idandcaufed to * [ 122 ] 
be paid ; and tliA he is o eaiv to ve. Jy. W !k.ieioie he jirays judg¬ 
ment if lie tlie laid //'}//•-A'z I', jiei the Ion, ol the debt aforefaid, 
by vwtuc of the faid writi;.^ obiiyato; v, as fon and heir of the afore** 
faid ^A^n7/z?7?7jd,'/inher, cueht to be chai gc.l, icc. 

And the faid Chr'ijtopher and Anr fa)', that the plea of him the Cemunert 
faid /Ptllian! /-/i/Zr?-the fon, in manner andf.iim as aforefaid, above 
in pleading rejomtd, and the iii.iU. rm tin; fiin;’ coiuained, are not 
fuflicient m law to bar them the laid Chi Atopher and Ann from 
having thi.ir laid a>lfion thereof againil iiim the faid JVilliam 
J-Jeftrr the Ion, and that they the fraiic i.Ln iltophcr and Arn have 
jio neceffity, nor are they bound bv the l.nv of the land in any 
other manner to anfwer: and this they aie ready to verify. 

Wherefrire for defect (d fuilioient rejoinder in this belialf the faid 
Ghrlftephcr and Ann^ as before, pray ju'dgmcnt, and their faid 
debt, together wltli tlicii damages by the occafioii of tiie detention 
of that debt, to be adjudged to them, A'c. And for caules of de- caufes of 
murrer in law upon the plea aforefaid above in pleading rejoined, murrer. 
the laid Lhrijtopher and Ann^ according to the foim of the ttatutc 
in fuch cafes thereof lately made and provided, Ihew and dciiion- 
ftrate to the Court her? the c-iufes following, to wir, becaufe the 
^^forefaid fFiUiarn Hcfter the fon, in the aforefaid rejoinder, has 
or demonftrated what tenements or lands he had by 
hereditary' defeent from the aforefaid IFiUimn his father in fee- 
fimple } and for that becaufe the plea aforefaid above in pleading 
I'ejoined is uncertain, repugnant, and wants form, A'c. 

Joinder ih demttrrcr. 
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if the detendflnc 
** riens per 
f ayem a 
■■k* PtrCATION 
that he had lands 
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ijydifcent before 
the exhibiting of 
fhe bill, unde de- 
iitap'U'Ji iv/a- 
fitfteiJJ'e p'jluit, 
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fute 3. & 4. 
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5 . Com. Dig. 
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4.Bap, Abr. zS. 


^ Michaelmas Tdiuia 7; WiiL 3. In . 

Redlhaw againji Hefler. 

T*\EBT UPON BOND againft an heir-^ who pleaded “ riens pit 
^ « difeevt:” 

The plaintiff replied, that he had lands and tenements by defeent 
before tlie exhibiting the bill, unde prad. (the plaintiff) dc dehito 
prad. fnthfecijje potuit-y and then puts himfelf upon the judgment; 
of the Court. 

Arrd upon demurrer, exception was taken to this replication. 

First, becaufe it was double^ for he ought to have concluded to 
the country. 

Secondly, The replication is neither good at common l.aw, 
or by the new ftatutc 3. & 4 //'V /4 is’ Mary^ c. i.j.—It is not 
good at comtnon lawy fT the plaintiff docs not Ihew thr: the de- 
fcnd.tnt had lands by defeent at the time of tlte bdl filed. The 
value of the land was not maierial before this fiatutci fO’’if an 
heir v/as fijed for a thou (and pi unds, and pkadtd riens per d'fcenty 
and it was found that bat one acre came to him by defeent, the 
judgment muft he, ‘‘ tiiattlie aforelaid plaintill rccovch his debt 
aforef.iidfo that he fhoiild be’cl.argad to pay the whole debt, 
though notliing llioiild bo put intx cation but that finglc acre. 
But now the ftatutc 3. & 4. /k.//. o c. 14. has made the 

quantum oi the land material; lor it luovidcs, “ that the heir may 
plead riens per difeent at the tune of the bill filed, and that the 
plaintift' may reply, that he had lands and tenements fiom hi& 
“ father before the original vviit brought; and l^upon *ifl'u.e 
“ joined it be found for the phiiiuiff, the juiy enquire of the 
“ value of the land defeended ; and if fold beforS the atfl ion brought, 
“ execution fball be taken out ng.unft the heii to tlv value of 
“ the land fo fold by him, as if it had been i,is pioper debt.” 
Now this rcplicatimi is not agioeahio to the ftatute, becaufe the 
plaintiff has made the value of the land part of his plea j for he 
fays, tli.'tt the defendant has fuch laiuls, unde dcbituui pne d. fatif- 
feufje potuii’y and puts himleli u|'on the judgment of the Court, 
But the replication direcird by the ftatute is, that the defendant 
had lands and tenements by defeent befoic the original writ 
brought; which fliould have been tried by a juryy who upon find¬ 
ing tlie land defeended, aie ex ojiuio to enquire into the value. 
•The plaintiff has aiiedged, that the lands thus defeended were 
to the value of the debt; now if the jury fliould find that they 
W'crc not half of that value, this would talfify his plea; and yet 
if fuch pleading lli.'uld be allowed, he would recover even upon 
a plea that was fall'e, for the npw liatute provides, that he lhall 
recover to the value of the land fold. 

E contra. The inconveniences which were at comtui^ law, 
and which are now remedied by this ftatute, are as follow 
First, in point of time, for if the heir had aliened before prociefs 
iffued againft him, this plea of “ riens per aifeent*’ had be^ 
and the plaintiff could liot have recoveted his debt. , 
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now j^revented ; for if the hejr fell any lands which by law were 

liable to the debt of,his anceftors before any action brought 

againft him, yet he (hall be anfwerable to the value of the land fo ^ 

fold.—S e CON D BY, If before the action brought he had fold all the v 

lands defeendedto him except one acre, and upon per dijccnt 

* pleaded, it had been found that fuch acre defcended, though, * [ ^24} 

the judgment was quod recuperet del^itum-t y^t, at coinmoji law, he 

could only extend that acre ; but now he lhall have execution to 

the value of the land fold ; fo that though his plea may be falfi- 

fied by the finding of the jury^ yet the plaintiff fhall now recover 

pro tanta ; and fo the replication is good, both by the common 

law and the Jlatute (a). 


(<i) Thb f-Vuiir, upon debate, held 
tt>at the rrpltini'on vv.is good, ami it 
ought to be ; ind that if rlie ur.de iLb'to 
p! wdiria fiituffcife priuit h id btto lett 
out, It might Itcivi; bitO a vouii ciLili.- Ilf 
objection ; for the (t.itult, d ies not "iv*.- 
occafion to alter any iiioreof tlio I'oini of 
the replication couiiiion lolueli i ifts, but 
only as to the time coiiceiinng ri.e.illlti 
by dil'cent i and tluttlu. cnrctudin, aIihIi 
before the ftatire w.n to th.- 
Wimt now be with an boi-.iu'e 


the dsfeiidaius may have an opportifnilv 
to anlwtr the new inattci al!ed:;(d in lli., 
leplicHtion, S. C. C.ntli. 354. And 
ilieieupon jiidginenr was given foi t!'i; 
pl.'iini.h, S. C. tionih, 345.; (ortliough 
.1 jiiiynu} mil, tliit vsliat d. I>.<’iidcd 
to the heir is not (ufheient 10 f.itisiy th^ 
d.',.t, and fo (alfity tliC vilue allcdi’ed in 
ill'* ’ epical 101), yet i n 1 !• i A Ida I 
fli.dl le-ccver to the vilui ot the land 
Kilo, bsit whdtii wdl. S.e’. 3. Salk. iSo. 


Flctclicr a^eiir.ft Ingram. Cale 58. 

' Vi‘'’^hael‘ii<{! 7 irj,:, y. U'dl. j. Roll 107. 

St AFFOR n 0III RE,' ? TOS EPH IN GRAM and John Hah were Replevin. 

to w;t. \ ,5 jiiuimoned to anfwc-r to 'Ju?nes Fletcher 

.of a pica, wherefore they took, one mare of him tne faid “Jafnes.y 
and unjuftly detained her, againil gages and pledges, he. And 
whereupon tlie faid '''James by John Lilly his attorney complains, 
that the aforeiaid 'Jofeph and John on the twentieth day of Febru¬ 
ary in the feventh year of the reign of the lord William the i b 'lrdy 
now King of En/land., Uc. at Shewfton in the county aforefaid, 
in a certain place there called the Lane., took the mare aforefaid of 
him the faid Jnmes^ and unjuftly detained her, againft gages and 
pledges until, he. and whereupon the James faith that he is 
injured, luvl lidth damage to the value of twenty pounds, and 
thereupon he brings fuit, he. 


And the aforefaid Jojepb and John Hale by Thomas CaVow 
their attorney come and defend the force and injury when, he. 
and as bailift’s of Rowland Fryth., Gent, well acknowledge the 
talcing of the mare aforefaid, in the place in which, he. and juftly, 
he, betSaufe they fay, that the fame place in which the taking of 
the mare aforefaid is fuppofed to be done, containeth, and at the 
^id time when the fame taking of the mare is fuppofed to be done, 
did contain, in itfclf one acre of land with the appurtenances, in 
^orefaid} which faid town of Shewfton is, and trom the 
’ I 4 faid 


n» 

<•'' baiU' 
zanca gf 
of the 

the manor* , 



FfcETCKIR 

agiiiml 

I^ckam. 

jPrefcriptlon to 
hold a courC- 
leec. 


Prefcrifiion for 
the to 

choole a 
blc, 


who Is to fake 
the office and .m 
oath for t!ie dos 
execution of it, 
undtt ^ penalty 
tobeimoofed by 
the homage. 


Tha* the pi lio 

'>M(f i;!i ( ■' 

.It 

!>/ . 11 . 


Michatlmas Term, 7. Will. 3. In B, Ry !' 

faid time ^vhc!l, 3:c. and alfo from time whereof the memory of 
man is not to t]\'- contrary, was within jlie manor of Shrv.'fioity 
will) the aj'purtcnancc?, in tile county ct Sia§'ord .aforefaid, of 
v.’hic!i laid manor, with thn appuitenancc';, theaharefaid iiJflzo/rt-wdi! 
i-S a id at *h>' M.ne when, &c. and long before, was feifed in 
his di-i icfic aS ('f fcf; and the faid Ron'Icimi, raid all thole whofe 
tlHte hi- hath in the lame manor, with the appurtenances, from 
wl’ereof the memory of man i-. not to the contrary, have 
had, and been accuftoined to have, a eourt-lect or view of frank¬ 
pledge of the fame manor, and whatlhever belongeth to the view 
of fian.^pleflge, of all the inhabnants and refiaiits within that 
minor, before his fkward of ine fame court for the rime being, 
in ' v-.-iy year vaithin the month next after tie- fcall: of Sf/int 
Aj'th.ir! .he A-'Jwic/’iy to b’holdcnat that manor >early, as to 
the laid mane i, .vi h the appintenanccs belonging: and they the 
Ihid "/<'’! ph «nd 'Jck;: further lav, that within the manor aforefaiu 
there is had, and frj.n tine whereof the rncni<;ry of man is not to 
the cont'.ary there h.itn been had a certain ci.-lfomi, that thcjurcis 
cha-ged and fwnrii to enquiie of a.u! prclcnt tiiolb things which 
belong to tl'.e courl-ket e.nj view of frardtpledge aforefaid, at the 
court of view of frankjdedgc of the manor aforefrud, holdcn at 
that manor wiiliin the month next after the fealf of S<;iut AV.thacl 
the Archaiv'cl yeaily, have cholln, and for .rll the time abovefaid 
have been acculiomcd to clumfe one ft nu.ii of the inhtibitants 
witiiin the manor af/'el.iid, to be con'h’hie of tne conllabiewick 
of Sheiufion aforelaid, to ferve in that ofliee for one year, wjjich 
faid man fo ciK'l’en took upon himfelf tiiat o hce, _j>fidnor all the 
time aforefaid wa^' ufed and acculioined to and hath taken 

and been acculbnned to take an oatii for the due execution of that 
office, under a rcafonable pain, for tb.e lime afoiefaid, b/ the 
jurors aforefaid at fuch coiirt-lcct and view of frankpledge in that . 
behalf imrvofed. And tiie faid "J'tjeph and John further lav, that 
the aforelaid RoiuJniul 'icing lord of me manor ufo:\faivi, with the 
appurtenances, and b-ang leifed oi’ the fame in form amrciaid, at 
the coiirt-lect or view' of frankpledge of that manor hoiden at the 
laid manor with in the inontii next alter theliiall of S.nnt A'ltchael 
the Arthcih^e!^ to wit, on tiie iiinth day of OAober in the fifth 
year of the r .gn of the lord IVtlli'am the "Third the now king, 
a.id ol Ih. ! illy -hiry^ 1 itc queen of lin^hi u'.f iSo. before wry 
F jilh, (i- ;n t::en fieward of that court of him the laid Knvhm.iy 
til- ..fnic'cii j 7,-,rc.i Fi'i.A.nr then rnd bang before being an inh.T,- 
b:la:it wit.i;n the m.ino;'aforelaid, to v/it, at Shexvfton 
and being a . ' nan t > be coulf.iblc of the aforefaid eunftablew'ick 
i.r Sh ./-w ' ..[.>re! ill!, by Ediuend TbornetOH, f homds Qrace^ 
'/(/.■n ''joJi'h Ajopy Jernies Sieind/eVy ff^illunn Mtlner^ IVil- 

1: -.1 RidIrijy A'lhhnA lyiaty Tboinai Salty yumes AAiJner^ yohn 
Si.v /rer, /’/;e A- ‘c .l/c and John Dichefon, honell and lawful men 
and inhab".>nt '..gnin the manor aforelaid, and then and there u^' 
tbn lame court f.vorti ;ind cliarged to inquire and prefent thofe? 
things which to the court-lect and view of frankpledge did belofl^* . 
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in due manner and according to the cuflom aforcfaid, was chofeii Ftei curie' 

to be conftable of th^ conftablewick of Sheivfton aforcfaid, to 

ferve in that office for one year then next following : and the faid 

jurors then and there in the fanie court did order that the laid 

"James fhould make his oath for the due cxcnition of his office ^ 

aforcfaid, under the pain of forfeiting forty (hillings, whereof the 

aforcfaid FLtc/jir immediately aft.i vard, to wit, the fame 

day and year had notice, yet the faid James hath not made his oath 'Fliat the plain. 

for the due execution of the office of conlfahlo aforcfaid, nor hath “ft hath refuted 

executed or taken upon himfelf that office, but he to do thofe and 

things then, and often afterwards, there, abrt)lutcly refufed, by thi oath. 

which afterwards and before the time when, &c. to wit, at the 

court-leet, or view of frankpledge of the na.nor aforcfaiel of the 

laid Rowlaiai It that manor, within the month next after the ftafl 

of Saint Mit.hael the Archanicl'^ to wil, on the eleventh day of 

Otiobfr in the lixth year of the reign of the laid lord the king and 

ladv iT/i/rv, late queen of lioUlcn before the faid flenry 

FtitL'^ then Ifeward of him the faid Rzwuriul'A that court, by * 

Rfkvnrd Thorjirton.^ t 3 'e. honeft and lauful ne n, then inhabitants * 

within the manor aforcfaid, then and there in the fame court fworn 
and charged to inquire and prefent thole rliin'.!:b which to the court- 
leet or view of frankpledg'- afoiefaid did belong, ir was prefented, 
that the aforelhid /'/'/t/Vr, for that he wv-. dulv choftn con- 

ftable of the conHahh vVick of Shevjfhri aforcfaid, at the lalf lect 
holdcn for the inan a afoie'hni, and under the piin ol forty Ihil- 
lingiiipon him ininof.-rl, he was ordered to take upon himfelf and 
execute tfiJi-u offic' , .mdi to make his oatli in foim afoi'claid, for the 
due execution oi* the find office, which things, or any thing 
thereof, hi- li.itn nor done, therefore he hath forfeited to the lord 
of the manoi at..1 (.faid the laid forty Ihillings, for the pain afore- PljintifFislin*! 
faid, then to he paid to the lord of the manor aforcfaid, as by fony fhiHiogi,. 
the recoril ttiereof in the power of the fiid Itcward of the court 
of the manor of liiin the ftnd RotvUml aforcfaid at tiiat manor 
remaining, more fuliy appeals; and becaufe the faid forty (hil¬ 
lings for the pain aforeli-ud to him the faid Rowlanck being lord Fo-- paymentrf- 
of the manor aforelaiJ, as before is fet forth, at the laid time wliicii defca. 
when, &c, \\as in a 1 rear, and not paid, they the faid JoJe^h and 
as bailills of him the faid Rewhnuiy well acknowledge the 
taking of the mare aforcfaid in the laid place in vvnich, tic. and ’ ' ■ 

juftly, &c. for the laid forty fliillings, for the pam or amercement , ■ 

aforcfaid fo being in arrear, and not paid to the laid Rowland^ J 

and within the manor afoiefaid, tic. 


And the aforcfaid James faith, that by any tiring by the afore- De/nurrcrtoth« 
faid Jofepb and Johndoovc in the cognizance aforefaid iu pleading cognizance, 
alledgcd, they the faid Jofeph and yohn ought not to acknowledge . 
the tafcihg of the mare affirefaid in the faid pl.!ce, &c. to be juft; • 
bccaule he laith, that the plea aforefaid by them the faid 'Jofeph 
and John ipi manner and form aforefaid above pleaded, and the ^ 
fttatte.r in the fame contained, arc not fufficieut in law for the ac- 
the taking of the mare aforefaid iu the faid place in 

which. 
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U'hich, &c. to be jull, and that he, to that cognizance in manner 
and form above made and pleaded, hath .-no neceflity, nor is he 
bound by the lav/ of the land to anfwer ; and this he is ready to 
verify ; wherefore, for want of a fitfficient plea in this behalf, he 
the faid ya/v.cs prays judgment, and his damages by occafion Of 
the taking and unjulriy detaining of the mare aforefaid, to be ad¬ 
judged to him, &rc. 

And the afort.’faid Joft’ph and John fay, that the plea aforefaid 
by them the faid ‘joteph and 'John in manner and form aforefaid 
above pleaded, and th< m<ittcr ir. the fame contained, are good and 
furTiciejit in huv for th.,m the faid "'jofeph and John to acknowledge 
the taking of the laid n.are in tl^.e faid place i.-; which, &T. to be 
juftj which i.iid ple.u ac.d ihe niattei in ttie fame contained, they 
the faid 'jjjlph and "'film 
Court, .'fee. And 


jiUn are reidy to veiify and prove, as the 
bccaufe the faid yanus to th.at cognizance hath 
not pleaded or ar.lvvercd. nor the fame hath Iiitiicrto in any manner 
denied, thev the fai;i ‘A/l/’/and "'folm pray judgment, and a return 
of the mare amr-iaid, to;;cLher with ihcir damage*;, cofls, and 
charges, accordin' to tii; Icrin of tiie ilatute in lucli cafe made 


and p'revided, to b 
court of the Krd 




lord the 


the day of 


to theni, t*ce. And becaufe the 
king now iicrc is nor yet advifed of the 
't of tiieii jndg'i'.iiit (f and upon ilie premifes, day is there- 
s afortdaii!, hefoic the lord the king, from 


givm 

upon given to the pai ti 


whcrefiievci, dec. to hear their judg¬ 


ment of ami upon the prcmifes aforefaid, for tliat the court of thq 
faid I'jid the .king now here arc not vet advifdd, &c, '' 


... Cafe 59. Flcttlicr ogalrfi Ingram. 

ii^i.Whetli'rrthe jf.T ritjij^evin for taking a marc at Sbew/hn, in a certain place 
m, J called rile defendants made cognizance as bailiffs 

<''f RowUmd Fr\il>^ loid (>f tiie manor of Shcwjtoi:^ whereof 
rfiitram t.ir an he wasfeifid ill fee, dcc. : then f.hey allcdge a prcjc} iption t.o\\Q\d 
^ COVKT' T twCi'C itliin a month after M/cbru-I/ims every 

»,C. I. Silk, ye.u ; and tiiey let forth a Luflo/n within the faid maiiiir, to eleiSl: 

.r?s. A ct.Ns i-An.M' at the faid Icct out of the inhabitants there j which 

Comb, perfon fo tlecleJ has ufjd to take upon him that oificc, under a 

i?.7 P'^>:*dty m that behalf, to be impofed by the jury; that 

■'Wcii‘i'in.6’';.' pl.untilf at a court-leet held for the faid manor, was cledfed 
S. c. li. iMoii. cotes'f AfiLK by tlie jury ; that he was ordered to take upon him 

'■,g7* Die execution of that oSicc, under the penalty of forty Ihillings, 

J. S. C. Lil!)’ I'.ni. negledied to do ; that this negleif was prefented at the 

‘ I. L<i. court, by wliich the plaintiff had forfeited foriy Ihillings tQ 

'■''jtay- 69- * •’i*'’*”'’'' 5 vvhich the diftivls was talccn, &c*' 

i'.S. C, 3,id. 'I'he plainiitf dcinmied to the. cognizance, and. the detendahts 

117. joiaed in demurrer. ' ■ 

Si!k.'1||. ■’ ■ 

e.xccf'tions taken to the cognizance weFC, 

96. ‘ ® ^ p • 

Rep. 3. g. Co. jS. b, 4. Com. Dig. 656. i. Bjc. Abr.439. 21 ,6; 

Ji:. "'FlRsipj 
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\ First, That the defendants have not prcfcrlbed to any right 
in the lord of the leet to diftrain for an atncrciainent^ being a pri¬ 
vate benefit to him, and which he cannot have witiiout a preferijj- 
tion to the diftrefs (a). ^ 

* To THIS OBJECTION it was anfwered, It is true, this is an 
amerciamey>t^ which differs from a fine-, the firft being always im- 
pofed by the jury^ and the other by the Lourt ; and though it is a 
thine; of Icfs nature than a fine, yet a difirt fs niav be taken for it, 
without a cuftom allcdged fo to do; and this is the refejution in 
GriejWi Cafe. 

Secondly, The jury ordered him to take his oath generally, 
to execute the office of conihible ; but do not lay that he was 
fummned to appear before a juilicc of peace for that purpofe j or 
before ivhom or where he fhould come to take liis oatli. 


FitTcirijfl,''";; 

lMCKA|f».' 

• [s 




As to THIS SECOND OBJECTION it was laid, that the defen¬ 
dants have allcdged a cultcun every year to choofe a fit perlon at 
the court-lcet to be corJi.iMc lor ih^t year, and that the plaintiff 
was eleilcd conltable, wim h is a fuflicicnt obligation for him, 
under a pain, to come and lake upon him the olfice ; and it is 
alfo allcdged that he had notice, fo that the cultorn of the place 
operates upon him, which lie is boiuui to obey. Now the admi- 
niftcring the oath is lublet’iient to the cuUom, and he is thereby 
bound to do all reafonable acts to (jualify himl'clf to take the fiiid 
office upon him; though ufiially the ftevvard certifies under his 
han(f*whfr*^,Derlbn is chofen, which certiiicate is carried to a juf- 
tice of the peace; and if the party refiile t ?5 take upon him the 
office, the jufticc ulually fends his warrant to compel him. 

SOI. RoU. Rep. 3. (’10. J.ic. 3S2. 46. loS. 19s. S. .Mod. 300. 

4. Com. Diij. “ Leet”(M. 8J. 

Thirdly, They do not fay that the forty foiUings impofed 
on him for not taking upon him the office, was a reafonable pain. 

As to T H E TH IR D o B j E c TI o N, The 1 aw ought to judge, whether 
the penalty impofed on liim be reafonable or not; and the averring 
it to be reafonable, will be of little ul’e if the Couit fliould be of 
another opinion. 

^•xre, y a jultification is good witiiout averring that that fum w.is reafonable. 

In Hilary Term following, this cafe was argued again. 

And IT WAS objected, that it was an unreafonable cuftom, 
and therefore void. 


If a leet jury oi*<> 
deg a conltabfe 
eleA to take the 
odili of offiu, 
he muR beJaiM^ 
minidf and dt. 
redied wbert and 
•when to take the 
oali), 

8.C0. 38. b,4i, 
II. Co. 43, 44. 
Cart. 28. 

Pal. 7. 

Cro. £liz. 241. 
581. 

I. Roll. Rep. . 
I. Salk, ” 

- '-fe' 


Underact! 
to tmpofeare^' 
fonable fine, 
the party 
forty 
Co.Lit. 
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First, For the uncertainty of the time when the year fliall be- 
fiiii, in which the plaintiff is to take upon him this office ; andfo 
ltli;;e thfe cafe where the condition of a fcofi'ment in fee is for pay¬ 
ment, of a fum of money, and no time limited for the payment, 
there the obligor hath time during his life to do it; and this being 
a cujftora agamft common law, it muff be taken ftridly. 

(a) 11, Co, 44. Cro. Elis, 673, 


To 
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Fti tchbr # Yo wl'.ic'h it was anfwered, that the time was certain cnpugh, 
atatnjt plaintiff was to hold the office prt uno anno integroprox, 

Ingram, Pj^.t fL\y whereon the Court was hc-ld. But it is as cer- 

Skin. ;i4«. ,is where a cufloin hath been alledL^ed for a copyholder to 

Pop>b.43.1x8. ^ year’s value of the laud upon an admittance \ and yet fuch 

a c.ulhim hath been held good, becaiife the value may be reduced 
to a coriaintv (a)- So vshc.e a cuJlom was, .tirat the furrenderee 
ffiall come an<l be admitted after thiee proclamations, otherwife 
that the copyhold fliould be forfeited, and the furrenderee died, 
and his heir within age refiifed to be admitted ; it was held, that 
the lord might fei//* &,'■ infant came of age, which is as 

uncertain as this, for the' iieir may die before that time Cb). So 
where a man is beyond fea, it iS uncertain when he may return, 
and yet his right is fwed by that means (c). 

An avowry for SECONDLY, It is fail!, that the homage ordered him to take ari 
an g^,|y JQ, execute the office, but does not appoint before ■u.Jyont 

|bi not u'ying fhraild'take it, or fjorn whom he (houjd accept it; and fo not 
Ilrw/^nuir’ like Griffs Cafe (df for there the cullom was laid to choofe a 
^ew* before conftablc within a ir.untli after dehci.'achtutSf to hold the office f'xr 
whom thi oijfi one year next t dlowing, and that if the perton was prefent in 
wab 01 lo.d ernght to be fworn by the Reward; fothat not only 

be takin, and ’ ^ the'cerfon before whom t'lo oath fhould be taken 

ig afccrraincd, which is wholly omitted m this caie, 

xj.BrGwnl.198. obieefionwas thus anfwered, vi-z. Thatit is true, where ^ 

man is obliged to do an aC>, it muft appear to the Court »ha£-it is 
poffible for him to do it, but that the Court will take notice with¬ 
out fetting it forth ; that a Reward of a Icet during the time hq 
held the court may give an oath to a coiiRable, as welj as a juf- 
tlce of peace after the couitis adjourned. 

An avowry for THIRDLY, It does not appear that the plaintiff was fummoned 


In B. 


Ftl TCHBR 


Ihuft flicw ftahJc; that he wes debito nio,h rledins and that he had notice pf 
c^t (he paity j|j (he oath, &c. and becaiife it was not faid.that 

he was fummc.nivl before a juRicc of peace lor that purpofe, the 
to the office. indictiVi'-iit was cjimin.-d. 

•T l-’O I * 'io which it was ar.f’.vcrcd, ti.at by allcdging i/sf/Vww WwV, 
if.C.sdl. . 75 . it imiR he intended due and legal notice, becaufe the lawrequireg 
Jiob. liy. him to tii'ie tn ■ oath uJoie trie Reward of the leet, ora juRico 
Cro. tliz ^^5-(jPth'j p'.Lt'c. ill Pr-<’'f's Cafe {f\ who was iiididted, for that he,' 
3 . Leon. S. head^^ refufed to take tlie oath to exccutq, 

ij. SxlK. iGy. i'; 3 . 8ird. 047. 3. lidc. Abr. ico. a> Hawk. P. C. ch. lo. f. 49. 


(a) Pcik^is », Uni', 3. Mi'cl. 13:. 
S. C. 3 .L-.V. 25 >,' S. C. 2 . Show, 
fay- 

'#) R'-r V. Dilhnor', 3 . Mod. 221 . 
A ;*d ,'i'. 5. f»Vr. !, i. 2 ). !. 5. 


(r) Cro. Jac. 226- 

^(/) 8. Co. 38. ■ ' 

(e) Rex V. Harper, Tiinhy T6*W, 
7, 3. ’ 

(/) Allen, 78. 


tliak* 
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that office, there is no mention of notice ox fummons before whom 
to appear for that purpqfe } but a writ was granted by the court 
of king’s bench, directed to him, commanding him to go before 
ajufticeof the peace to t>ke it. iiefides, it is all edged in this 
cognizance, that the plaintiffy/rtf/;/< fnflea ibidem rotiiiam habw.t ; 
which word ibidem is a relative, as well in a legal as grammatical 
Confti'udtion, and muft refer to the Courr, being the place where 
he was chofea conftablc. 

Fourthly, It was obje^Ied, that there was not a cuftom aU 
ledged to make any diflrcfs for this jienahy ; and though it may be 
true that a man may diftrain for an nmcri. ‘nnncnt^ and for ii fine in 
a leet, without allcdginr> a cuifom, y:t fur fuch an extraordinary 
riling as thi*-, there muff be ^ cuifciii cxpreliy laid to diftrain, < 5 cc. 

Thus where a cuftom (a) was allcdged to fwcar twelve men 
to enquire into the articles given in charge at a court-leet, and 
that the men fo l\vorn had uled, inter aii.t, to prefent themfelves 
to pay to the lord of the leet ten ftiillings pro lerta for which 
the avowant diftrained j but it ivas held unlawful, becaufe it be¬ 
ing for the patticular benefit of the lord, and againft common 
right, he cannot juftify the taking a diftrefs v/ithout a preferip- 
tion, as lie may for a fine or ainereiamcnt. 

This objeiElion was anCwercd by the Counfel, that n dijlreji is 
incident, as well for a penalty.^ as f or a fine or an amercicunent. 

Curia. ' The fteward may impofe a fine upon a perfbn wlio 
is elected by the homage, if he be prefent at the lect, and refufe 
to be fa^orn to exeeute tlie office; but if the perfun be not prefent, 
the fteward cannot fine him, but he may be amerced [b)y which 
muft be prefented at the next court, and affcereci j and after the 
court is over, the juftices of peace may adminifter the oath ofcon- 
fiable by.the power which they have as conferyators of the peace, 
which power they had at common law, and is now vefted in them, 
and the rather bccaufe aconftable is but a fubordinate officer to 
them' for the prefervation of tlie peace. But the party ought 
to be j'tuimoned.^ and a time and place ought to be appointed under 
a penalty when and where he fh dl come, and before v. liom lo take 
the oath ; and therefore notitiam habuit generally is not enout’h, 
for though he be an inhabitant, yet he ni.iy be ellbincd. 

And therefore for want of allcdging notice., judgment 
was given for the plaintiff. 

. (a) Godfrey's Cafe, n. Co. 43 . 440 . 2 . Itac. Abr, 505 . 51 S. Sira. 

' {^3 1 . Roll. Rep. 73 . 8 . Co. 39 . 847 . io> i. Wilf. ’ 48 . 

ir. Cp. 43 . Moor, 89 . Cro. Eliz. Andrews, 4 ;. 

«4i. Kitchen, 43. a. i, B.ic. Abr. 


FtTTbH**- 
Ikusam. 


Whether 4 
jii/lification for 
difli dining for 
an amerciamedt 
be good, with¬ 
out u etijiim tO' 

make fuch dif- 

irtf.. ' ' 

t Inrt. 118. 
is.' «0. 4.1. 

Cio. Jac. 382., 
Kir. 43. 

Cio. liliz. 69?, 
3. Mod. 138. 


If a conftahte 
refufe the oaili, 
being, f ref at, 
he may bt 
lined for- con¬ 
tempt; itab/tnf, 
prtfenttd ny five 
homage at the 
next foiirt, and 
amerced. 

8. Co. 29. 

*[13^ I 

11. Co. 43. . 

1. Roll Rep.jjj.^, 
Savil, 94 . d 
i.l 3 ac.Abr. 44 o. 
2 nac.Abr.505; 

2. Hawk. P, C., 
cii. 10. f. 3j. 

4. Com. Dig. 

“ Leet ’(M.g ). 
\Vinch.Ent. 987 . 


Leaves 
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Ciife 60. LcciVes again ft Bernard* 

Trinity Term^ 7* Will. 3. Roll 

A pT««» wlilcfi, ^HE plaintiff declared, that in confideration he had paid to th<^ 
though infor. 1 defendant fixtcen guineas^ he prohiifed to pay the plaintiff a 
iw/. IS in fub. hup^cJrcd pounds, if no town in Flanders garriioned with two 
”*js thoufand men fhould be taken or furrendc*rcd lo the t'RENCri 
good. * KING before the firftdayof September and lays an indebi-’ 

S. C foft I ajfumpfit for the hundred pounds upon d wager, and another 

S. C*. 1%. Mod.' indebitatus for the hundred pounds received by the defendant foif 
133. the ufe of the plaintiff* 

Ante> 4 t 5 * 7 * , 

Poft. 146.175. To which the defendant pleads thus: “ Et trodo ad hunc di m 
Foil. 334. « Jcilicet diem Veneris prox. pojl crajl. SatiStev Ti initat’s ijlo eodem 

ufque quetn diem prad. IsAACUS Bernard [ fahis 
'S» 9 °* ti omnibus et omnimodis exception, quoad billaai praed.) habuit 
* “ licentiam adbillam interloquendi ct tunc ad rcfpond.en. idc. coratn 

c “ dom. regeapud IVeJlm. vcn. tarn presd. Johannes Ih:; aves, 

attorn, fuum prad. qilamprad. isAACCs per Johannem Ber- 
“ N ARD attorn, fuum et idem IsAy\cus defen. vim ct injur, quando, 
“ i^c. et petit judicium dc narratione prad. quia quoad pnmampro^ 
• mifftotutn et affumptian. fuperius in narratione ilia mcntionat. 
idem IsAACUS dicit quod pr^zv/. Johannes Liavks valorem 
prad. fexdecim peciarum auri cunent. per ipfum Johannem 
“ Leaves IsAACO ut prafcrUir jUv. fuppnftt. in narra- 

tione fua prad. in certo morjlrarc et allegare per leceu^rbWa te-. 
“ netur et debuijfet uncle ex quo p 7 <vd. Ijf verum 

“ valorem fexdechn ptfiarum auri i uneat. illius Jupc) ins non mon~ 
ftravitfeu allegavit idem JsAACOS/>tYzV judiciun de narratione 
“ prad. quoad primam protniftionenr ct afj'umptior. prad. et quod 
“ narratioilla in ea parte caftetur,ldc. Et quoad Jeciindum promif- 
“ Jionem et (ffumptioneyn prad, fuperius hi narratione ip/ius Jo-- 
“ HANNIS Leaves tnentionut. idem Isaacus funilitcr petit ju» 
dicium de narratione ilia quia prSd. Johannes Leaves irt 
narratione fua prad. non ojiendit de vel pro quibus pignoribus in 
eadem promifjione et afjumption. fuperius expr eff.fatl. fuijfet inters 
“ eofdem Johannem Leaves Isa acum, aut qualiter vet in 

“ quo modoprad. Johannes Leaves ill. de £ode?n\sA.ACo 
• r I “J 2 7 “ * /«(rajjet prout per legem terra ojlendere debuijfet it a quod curia 
L o J tt regis hie appareai utrum pignus prad. licitum feu illicitum 
« fuiJJ'et unde ex quoptad. Johannes Leaves ill. curia dom* 
« regis hie non ojiendit feu dcmonftravlt idem\sAAQ\ 5 S petit judi-^ 
“ ciuin de narratione pt ad. quoad prad. fecundum promiffton. et af*^ 
** fumption. et quod narratio ill. in ea parte caffetur, ITc, Et qm>sE\ 
** tertiam promijjianem et ajfumptionem prad. fuperius in ndrrafi^i^ 
“ tpftus Johannis Leaves mentionat. idem Isaacos Jin^iit.', 
« petit judicium de narrutione prad. quia dicit quod centum libredt 
“ in 'eadem iertin pr omifone et ajfumptione fuperius exprefj', fiitif ' 
“ eadem centum libra in fecunda promiffione et ajumptione pi‘njfli , 
“ fuperius in narratione ipfius Johannis Leaves fmiliter W«-' 

“ tionatt 
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“ tionat, et exprejf, et non al. mque dwerfte et hoc parat. eji ve~ LeaV|j«\' 
rificare unde ex quo prced. Johannes Leaves «??. ct candem againji. 
denariorum fummam in una et eadem adlione bis petiit idem 
** IsAACUS finiiliterpetit judicium de narratione prtsd. quoad ter- 
“ tienn promijpon. et ajfumption. et quod narr, in ea parte funiliter 
** cajjetur-) . 


It WAS OBJECTED ,agalnft this form of pleading, that itisnei- Condufion of 
ther a demur/er nor a plea i%bar ; and therefore it miift be a plea 
in abatement, and fo no judgment final could be given, but a ref- ^ MoSI'IcL’- 
pondeas oifier. Lut, 

First, It cannot be a demurrer, for that is where the party 
will go no farther, becaufc the other has not fliewed fnfficient 
matter againft him ; and therefore he fay?, that narratw minus efl 
fufficien. in lege to make him give any anfwcr thereunto, where- , 

upon he prays the judgment of the Court if he Hull be compelled 
to anfwer : all which form is wanting in this plea. • 


Secondly, It cannot he a plea in bar to the acllon, for then 
he fhould have pleaded, that the plainiift' aaione 7 >t fuam 
defendant habere debet ; and concluded liis plea tiuis, “ Unde 
« petit judicium fi prevd, (the plaintifi') acliofiem finun p,u\L iiide 
“ verfus (the defendant) habere feu manutenere deieat, 


I. C'lm. Dip. 

“ ALatemr-m*’ 
(I. 12 ). 


Thirdly, Therefore it mull be ia abatement, and that is either 4. Bac, Abrjo. 
to the writ or count: if the adlion is brought by original, then lO. Mod. 11s. 
the petit judiciu??i de breviy and it muft conclude in the fame 

words } if it is to the declaration, then it m ilt he petit judkiu 7 n de 
hiUa et narratme, for billa and narratio are the f.ime, and in this 
form the defendant has now'pleaded. * The firll time that fuch * 133 J 

incertainty of pleading was introduced, w'as in the twenty-fecond j. Saund. izt. 
year of Charles the Second, where the defendaijt began his plea in 
bar, “ a^io non, Ss’e.” and concluded in abatement, “ U 77 de pro 
“ defe£lnfuficientisnarratio 7 iis, cjc. petit judicium.'^ But all the 
other entries are otherwife. 


But THE Court was of omnion, that the fubftantial part of a 
demurrer was in this pica, anti therefore the defendant had judg¬ 
ment. 


Smith againjl Sharp. 


Cafe 61. 


t^tRIT of error upon a judgment by default in an action of On a covenant 
» » covenant upon articles, &c. wherein the defendant cove- the defen. 
nanted, that he or his heirs would convey fix acres of land, &c. 
to the plaintilF or his ajftgns and farther covenanted, that he acre » tL 
WOttld offer to the. pkintiif a good conveyance for the alluring the plaintiff 
faid file acres to him or bis qffigns. i a 

BM.ACHthath* 


had not conveyed it to the plaintifT, is pood, without adding or to his afjigns.—^, C. 1. Salk; 139*. 
S. C. la. Mod. 86. Port. 351. I. Vent. I14, i. Mod. C7. 213. i. Stra. 199, 8. Mod.aji^* 


Sac. Abr. 547. a. H. Bl. Rep. Trinity Term, 1793. 


T 



Smith 

itgaitifi 

Sharf* 


Cafe 62. 


*[ 134 
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■ The breach aOigned was, that he had not executed a conveyance 
to the plaintiff himfelf, and takes no noticp of his affigns. 

It was for this feafoii objeaed, that liie breach was not well af- 
figncd, ior if it had been conveyed to his affigns^ the covenant 
had bc 4 n performed. As for inftance; A covenant was made by 
the plaintiff, that he, his executors, or affigns, would repair^ 
he. ia) ; the breach was, that neither he, his executors and alligns, 
had repaired; and upon demurrer it w'as held to b(- ill, bccaufe 
he ought to have affigned the breach m the d‘isjun£itve according 

to the covenant. 

In the principal cafe, the declaration was held good, for there 
is a difference where a thing is to be done /j’ a perl'on, or his al- 
fiirns and to a perfon or his alligns ; for in the fit it caie the breach 
muff be alTigncd, that it was not done « either bv the one or the 
« other” ; but in the laid cafe it will be uitsndcd prinm facu, to 
be done to the pcifon himfJf; but it he afllgn his intercll, then it 
may be done to tuc afiignee. 

Whereupon judgment was given lor the plaintiff. 

(a) Colt V. How, Cro. Eliz. 34S. 


Taylcr aga'nijl Baker. 

Staff. ? jt/rE M 0 R AN. quod alias frilkit tcrmmo_Pafi 

^ \ JVl ult. pratcyIt. coram dom.^rge apudUdeJim. ve- 

„;/HeNRICUS TaYLER;./ N ATHAN. HlCICMAN.«iJ.r«. 

Cl proudit hie in curia dill. dom. regis tunc didcm quondam hdlani 
luam Jotiannem Baker ;« cujlod. ma,. ^c. dc plactto 

irankrelftonis fupn cafum : et funt plcg. deproj. /v/zrrr Johannes 
Doe et Richardus Roe qua-quidem btlla Jequitar in baxverba. 

Staff. IT- Henricus Tayler queritur de Joiianne Ba¬ 
ker in cudod. mar. Marcfc. domini regis coram ipfo rege cxiflen. 
pro co viddicct quod cum prad. Hi-NRICCS 21 dte Man <^nnojjgm 
dom Willi- tertii nunc regis ct dom^ Manat nvpcr rcgin^ Anglice 
fexto, apud Swinforo Regis tn conjid. quod ulem Henricus 
' fervut Uus j OH A NNis fuijfct ct ipfc m labore aungre ac tn labo- 
ribus et operibus agr iculturar ct agrtcola pt o fpatio ododccim menjium 
ante idemtemput bene el fidcliter jferviffet tpjetdem JoH ANNEsy«/>f/ 
feaffumpfit et eidem Henrico adtunc ct ibidem fide lit er promijit 
aufdiph idem Johannes ta^it. denarioumfummas quant, idem 
liENlfmus prolaboribusctfervitiis fuis tempore perform. 
habere mereretur eidem Henrico cumindepofca r equ fit. ept bene et 
fideliter fohere et contentare vellet et idem Henricus tn faflo du 
quod ipje pro lahoribus et fervitio fuis ficut pratfertur per 
lodem%nf<iiti^faWis habere meruit fex libras legalis moneta An¬ 
glic unde idem Johannes pojiea apud Swinford Regis prajT 
iotitiam habuiU cumque eiiam preed. 

die Mali anno fexto fupradi^lo apud SwiNFORD Regis pi ad. 
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Vn// computaffet cum prafat. Henrico dc dlverjis alils denar, fim- 
mis eidem HenricO p%r prafat. JoHANNEM ante idem tempus 
debit., ct adtunc in areiro, et ir^olut. exijhn.pto diverjis aliis opertbus 
et negotiis per ipfum Henricum /)m? eodem Johanne ante tempus 
illud perfarmat. ct fuper compo. ill. prud, JoH ANNES invent, fuit 
in arreragiis erga eundem HenricuM i)i al. fumma quinque libta- 
rum bonce et legalis monctee Angh-ec, ct p>'t^d. JoHannes in conjide- 
rntione indejuper fe ajfumpftt\ ct eidem Henrico, adluncet ibidem^ 
fideliter promifit, quod ijdc idem prud. quinque libras 

eidem Henrico cum hide pojiea requtjh. ejjct bene ct fideliter fol^ 
Vere et contentare vellct ; qiite quidem Juinmec in toto fe attingunt ad 
vndeehn librasprevci. tamcn JohannEs feparal. pronnffio.^et ajjump^ 
tioncs fuas presd. minime cut an. fed inachnian, et fraudulcnter in- 
tenden. eundem Henkicum in hue parte callide et fubdok deetpere 
et defraudare prevd. fipaiul. dmar^ fummusfeu ftiiquem hide denar, 
eidem Henrico non jolvit, nccaliqualitcr pro tifdem eontentavit, licet 
ad hoc fallen prad. Johannes jeiliect, primo die Fcbiuarii 

mmfexto fuprudillo, apud SwiNtORD Rec.Is pjvjv/. ineem- prad. 
et fiipms p'jjica rcquijit. fuit fed id. ei Inicufque folvere feu aiiqua- 
iitcr pro eifdem contentare omnino recujavit, ct adhuc recufat, ad 
damnum ipjius Henrici viginti librarum et de pi oducit feblam, 

Et modo ad hunc diem, f Hi ret diem Venctis prox. pqfl cra/iinum 
Sanlltv dfinitatis ijlc eodem Tirmino, ujque quern diemprteJ, J oH AN- 
NES habuit liccnticim ad lillam prad. intci loquen. et tunc adrefpon^ 
dendliS't. '■oram dom. I'cge apud If'tjltn. vcn. tarn prevd. Henricus 
ptr attorn. Juum privd. quamprccd. Johannes per RichaRdum 
l^oNcroRO Johannes de fen. vim etin^ 

furiam quando, C*ic. et Jieit, quod pru'd, HeNRIC'Js atiiomm fuatn 
presd. inde verfus eum habeie feu munutenere non chbet, quia dicit, 
quodpoji confetf ioncm prtsd, feparal. prsmiffon. et ajfumption. in narr. 
prad. mentionut. fxilieet eodem 21 die Afait anno regni ditlorurn 
dom. regis et dom. regina fexlo, apud Swinford Regis prad. 
concordat, fuit inter prad. Henricum ct eundem JoMAN. quod 
prad. Henricus acceptarct etdicl. Johannes da)et eidem 
RICO quandam billam fubtnann /wrt'iyy/wi JohanNI** pro folutione 
fumma quinque librarum cidem Henrico, ad fejlum Sanlti Mich* 
i/lrchang. tunc prox. Jcquen. in pknu Ji.iisJafhcne ct exonetatione 
t’f.uiumdtnuiierumfunimurum eidcm Henrico flj&/<?'/i?/.JoH anne 
debit, ct fuper indc ipje pr<ed. Joh an N^s, adtwic et ibidem, dedit erdeni 
Henrico quandum billam jul manu tpjius JoHANNis, et per eadem 
billam cognovit fe debcrc ctjlcn c indcb, tut. eidem M ENR lcO fummam 
5/, folven. eidem HeNRIco ad feftiim San^i Mich. Archang. tunc 
pro.x. fequen. ad quavi quidem Jclutionem bme et f deliter faciend. 
idem joHANNfeS obbgavit fe, ct haredes Juos, pci eandvm billam i 
quam quidem billam ifj: prad. MenricUs adtunc tt ibidem cepit et 
acceptavit, in plena fcitifafiiotte et exoneratiene prad. feparul. pro^ 
mifjion. ctajjumption. iyiKi JohanNIs nt narrationcprad. mentionat.t 
it hoe pat at. ejt vaif.Mre: unde petit judieium fi prad. Henricus 
\^QL. “V, " IC attunem 


I'ArtfR 

cgainA 


[ '35 1 
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ailionem Juam prad, hide verfus eum habere feu manutenere di- 
hcat^ idc, ' 


Et pried. He NR ices dlcit.^ quod ipfc per all qua per prevd. Jo- 
HANNEM !up:.rius plachau. allej^at. ah a^i'ionc fua pyesd. hide ver- 
(us furu hahen. Irarcludi iioyi debet, quia, protifiando quod non ccncor-- 
dat. full intcy pyurd. IIenricum et Johannem quod prad. 
Henricus acceptarft et i////. Johannes dareteidem Henrico 
hdlatn in placno pried, mentionut. jub manu ipfius JoHANNis pr 9 
folutionc jwnma; quinq. librarum eidem Henrico ad feflum in 
I'odim p'ciiito fpccificat. in pleyia fat• sfadiloncet exoneratione omnium 
d^n ) loriim./uri. ay/iv/z }1knrii;o prttfat. joHANNE ; pro- 
tc/lando eti ini, Jiniilitn nuod pra'd. Vi)i>iK\cVi> ron cepit et acceptai 
vit btHoyn py (I'd. in pknu julisfuctione jcpitra’. pronvjfeyt. et ajjiimp- 
tton ipfius JoHANM.s hi pUtcito py ,rd. jhniUtcr menlionat, prout 
prif'l. loTiANM.'^ fnpoius huh: placitando allrqavit, pro placito 
HiNuicrs duit, qiiod prud. ^nondiditprcvfat. 

Henrico ah'iuam bilhint hib rnayiuet fgillo ipfius JoHANNls^ir® 
lohitioiu dfiuh lOi'um mplacito prad. mentionat. Et hoc pciratiis eji 
‘Ucri/iLUy c ; unde petit judicium, ct damna Jua., occaBone non perform, 
pioyyhjfon. ct rfji'mption. prad. Jihi adjuduay i., \ 3 'c. 

lycpiiuirci, and joinder in denuiircr. 


Cafe 6 '^. 

'T’o ei » , if 


Tayler agahifl Baker. 

To. , if ^ijaNTUAI MKRIUT for work and labour, and ^nwfmul 
pllifl tn^^Kr'e* ^h’c I'loiind'', to pay cum hide rcqmjit. ejfet. 

inent to t.kt j pleaded, that it was agreed between him and the 

i P^'bnli-;]', that the defendant Ihould give, and the plaintiff (hould 
cat'ion brmdl cU'cc pt a bill of five poiuid.'', in latisfaction ot what was due tohim> 
:„,r Mi-f vA.no ;’nd that he did accept bich a bill according to the laid agreement. 

flicli .I';: ti 1 ) I i.t 

made, or ‘^iii The plaintiff replied, protcfhnuh that he made no fuch agree- 
given, ,.nd menr i prc:.:Liiido eiiam, that tncrc was no fuch bill given ; pro 

pleadtn;, t!,.u -t i^ 

w,i, TiCt iinrti.r •* ' ' 

itAL, i5i;(>od. upon demurrer to this replication, it was held good. 

Ante, S6. Co. Lio 12+. I’lowd. 176. Co'Ap. ij". 

(.) See 5. Com. “ I'leader’’ (N } (2. G. 10). 


Cafe 64. 


Bowers and Ids Wife agabill Cook, Executrix, &c. 


In d hr on I1. nd 

aitai'ilt t 
fen fts r.Y 

teutor al^fca t) u.’ 


li I1. nd 

Ud. IJ 

Cun 


I'd] y againli tlie defendant as executrix, &c. She pleaded, 
that her huiband died intelfate, and that the Archbifloop of 
iLvlhry coni'.nued adininiftration to her; cujus pt atextu the 


the oSlmoi died mivlti'.', ,in I t!i.T! aiimini/hatinn wm committed to the defendant, Sco. is good, 
witlii ut I'.iMifi 2 In- 0 VI m.’i-,'iiivdd ed a. exccuroi.—S. C, Poll. lAS* S. C. i.Sdk. 198, 
S, C. I-lit!.. 3^)3. a. C. li. Mod, .^3, S. O, Hidr, 307, 556. Cro. Eliz, ic8 565. 810. 
3. Leon. 197. a. Mo-d, 301. Garth. 99. Chan. Calcs, 33. i. Sid, 76. 5. Co. 30. 
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TiiJ dc'fcnf'.int adminiftl'rcd to the poods and chattels o(Jchn Conk Towms 

her hulband j unde petit judicium^ <^c. [a). And upon demurrer 

to this plea, Cook. 

Tile queftion was, Whether fhe {ho..ild not have traverfed^i tliat trixi-'C 
flic was executrix, or ever adiiiinilcered xecutrix ? 

If the plaiiililf in this cafe had leplieJ, tiut flic adrnini/Icrcd de 
Jon tort., and the defendant had dcimirred, judgme u Ihould he given 
apainft: him, bccaufe by the demurrer, it is coo.f.iTeJ tiiat ihe vv'as 
a wrongful adminirtrator, and therefore byner int'jrmcdJli ig with 
the goods, an advantage is given to the creditor to fue hei, either 
as executnr or adniini/iratrix., though in trath ihe was neither at 
that time; but admiiiiltwilioii was Cvimmitted tv) her afterwards. 

Now a wrongful adminiftration fhall never be intended, uiilef the 

party acknowledge the intermeddling with the eftate. * it is * [ *37 1 

true, ill the c.d’e of Bradbury v. Reynell (^), the defendant’s plea I'tdt i.Cro. 89. 

went a little farther ; That was an action of debt brought againil 3. c.o loz. 

an executor ; he confelled, that fomc of the inteff lie's goods came **'’'*’■ 

to his hands, and tiiat afterwards adininiflralion was committed 

to another, to whom he delivered the faid goods ; now in 

cafe he may be fued as i xuCu rcR de fon tort, becaufe he had once 

charged himklf to the pl.iintill ’s adtion, and theref'oic lhall not be 

difeharged by matter rv pofi fado (r). 1‘he like exception was 

taken to the like plea in the common pleas (r/), and judgment WuS 

given/or the olai'itifF; not becaule the plea was ill, nor for the 

reafin now alledged, but bccaufe it was a plea in abatement^ and 

concluded in bar. 

Afterwards it was ADjUDCEn in the princinal cafe, that the 
plea was good, and that tne defendant need not traveile that ihe 
VMS executrix, or ever adminillercd as executrix. 

VIj'V, ’O. I. R.ic Ahr. iq. Rep. 97. ; Fdvv.irds v. f^Iaibcn, a. 

(^) Cm). C)t 365. Cv'dd. 95. Ioo. 'I.ii’’ Kep. 5 7. 

(ff) Sts R.igtt V. Riielt, 2. Tciin (rf) i. Mod zij. 


The King (^^.'7;Stocker. 


Cafe 65, 


’’ I 'HE defendant was indicted for forging a bill of lading-, and indidimeni 
^ upon demurrer to the indictment, iRx\-iedf.jimSivt 

‘■''r “ making 

The exception was, viz. It fet forth, that the defendant feienter 
et fubtihter, nequiter et fulfo, fecit etfabricavit, velfieri etfabri- 
cari caufavit, quundam chnrtam, w:}V\,\t:'£.T, quandamliuam ex^ , corged,” % 
onerationis, eujus tenor j'cquitur, ^c. which is too inccrtain, for this I 11 c,lading,&c. 
being an indidtment at common law, it ought to have more cer- *or un- 

tainty; and though the defendant has demurred, yet nothing is 
thereby confefled but what is well pleaded : belides, thefe are dif- S. C. r. baJlc. 

tin£t oftencc.s, and require fcveral judgments. 34*-s?*- 

’ ^ ^ 8. Mod. 329. 

Poft. 414.. Ld, Ray. 737. Sira. 747. 9C0. 3. Bac. Abr. loi. B. R. H. 370. i. Ha»k. 

Pi C, ch. 70. f. II. a, Uawk, P. C. ch. 25. f. 58. f. 74- Fita^. j6- a. Hale, 349, 

K a T# 



The Kikis 

again/i 

Srot'ki 


•[ ' 3 S] 


. IT\ k.?. C. 

, t) 4 . (. 37 


Cafe 66. 

Recori' oi ,<n 
Older nt r ’.'onH 
•n fkc (t.nijic 
Eh'.'. C. i- 

ditclnr< nt; 
a*pien/\'i from 
his ht- 

■cimrii ftf *1 j.i not 
tHOi'lit f'l-n the 
ir»4o of a ifer- 
giOH, puifi. iiir 
to the .■"•V n.int 
'n r!ieit'.>l...iiuie. 
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To which it was anfwered, that the word l*' veP* is only an ejf- 
planntion of what goes before^ and makes it fignify the fame thing. 
As for inftance: the ftatute 5. El:^, c. 4. cna£ls, “ That it (hall 
“ not be lawful to cxercife a trade except he fhall be apprentice 
“ feven years, under the penalty of forty {hillings per month 
and a man was indidlcd on this {fatutc, for that he did excrcii'c 
artem sivh m^lerium^ tsc. and this was held good. 

Curia. An indi£tment fetting forth, that the defendant 

vcl. /icnupivit^ is not good; for thofe are di{tin£t 

*■ c rimes, -viz,, one is the proper a£t of the party, and the other is 
not. bo in this cafe, the defendant might be abfent when the for¬ 
gery w.is c'ommitted ; and it fo, it requires a didimSl: confulcration 
in icfpccl of the hnc. It is true, in .i itiief fenie, In. who caufesa 
forgery to be dc'iie, is a forger himfelf; but then it ought to be 
fo laid jn the indicc'iient. If in an at‘fion of battery the plaintiff 
fiuiuld declare, that the defendant vel verheruri cau- 

the earning him to be beaten ill not make him guilty of the 
battery, for ii is no more than a trelpafs. In an indiiflmcnt, or 
inforrration, the tasb is never 1 iid in the di'ijuvMive {a) \ and there¬ 
fore ail iiidi; fment on the llatutc 8. }den. 6. c. 9. for a forcible 
entiy i.uo “ two elolc'. of meadow, or paRurc,” was held void (b) 
for the iiieenaiiuy ('rb 

(«) C'o. Put. i/S. meat no* p[ooJ, being in 'he ilisjiinilive ; 

( 4 >) X. tvo'l. Ml, -I. S I S.itk. 37 I.; and tilt leloicit w js 

{e'j fill. C.'.'iiL tliOOi'.l'f fhc indiCt- ne ,pin‘. S. i . i. Salk. 3 j ^ — 

The King' v iaicly. 

Mirni.i sf't, ? remembeied, that at the general fef- 

Ij i ^ fi'a’. of the peace of the lord the king 

holekn i'oi flu: county oi I;, ds'.i/ex by adjournment at Ilicis’i Hall^ 
in John's Sttcit'i in tin, county afuiefnd, on Fruby^ to wit, 
the ilevcinh d.iy c.f Oebbr, in tiic feventh year of tnc reign of 
oiii fovtr: ign lord it diioui the "Jh'nd^ by the grace of Caod now 
king of Fri^h-'fin-, b'. . hcliire Chrmnn helatnL, tjq. 'J<uih i\ 4 un- 
diiy^i Fj<j- . biidi !/'i/ij lP^iliia?n li'itheti, Ejq. and 

others itieir ti iioa'-, judiccs of the (aid loid the king, ailigiied to 
keep tilt peace, and alio to hear and determine divcis felonies, 
trclpalie^, and ctiur tiiildcmejiu'is committeil in the lame county, 
it was ordcicd, by t.ie court aloiefaid, as iollows, that is to fay, 
“ \VHt.Rl-..''S CiinirnL'., /'-/y. one of his majclly’s julliccs 

« of the {,e..cc toi this county ol tvinluleji x^ upt>n complaint made 
by Fdo.iord btun^ appunticc to fLoy^er Gate/y^ now of the 
p.irnh of cr. James Clerkenweil^ in tin. faid county, and late of 
Lo'iiloi:-, luig.on, by indenture of ajiprcnticclhip, bearing date 
on Oi about tae twenty-lecond day of in the year of 

“ Our Lord j6tyO, fur the teim of li ven year;-, from the date of 
“ tile laid iiuLiiturc, to learn the laid art; that the faid Gately 
“ had not taught and inltrudcd him the laid Green in the art, 
“ myilery, or piofeUion of n jurgctn^ acvordixig to the covenant's- 
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•* in the faui indenture of apprcnticefliip, but had altogether com- t"* Kiwft 
** pellcd iiim the faid Green to be a rope-damer., tumble,., tmd q*^**'*^^ 
jack~pudding\ and #ic faid James Cardrow, upon examination of 
“ the r.ud matter, for want of good conformity in the faid maltcr, 

** could not compound and agree the fame ; and therefore by rc- 
« cognizance taken before him the ninth day of SeptcTuher laft, 

** did bind the faid Gately with furcties to appear at this prefent 
“ quartcr-fellions to anfwcr the faid complaint : now upon exa- 
“ mination of the faid apprentice, upon oath, and other proof, it 
appears to this Court, that the faid Roger G.uely has not taught 
** and inrtru( 5 tcd the faid Gree?i, or caufed him to be taught and 
« inftrufted in the art, niyllcry, or profeflion of a furgeon during 
“ the time of his apprcnticcfhip, but inftead thereof has altoge- 
** ther compelled him to praefife the art and employment of r<ipe~ 
dancing, tumbling, and acting as a jaik-putlding, on a inoun- 
“ tebank’s ftage, and in booths, in fairs and markets ; and that 
the faid Gately alfo had at feveral times immoderately beat and 
“ mifufeJ his faid apprentice : and for that it could not be made 
“ appear to this Court, that the faid Gately did either underftand, 

“ pradtife, or exercife the faid art, myftery, or profe/lioii of a 
and upon a full luaring of what was infjficd on by 
Comifel on cither fide, this Court, upon confideration of the faid 
matter, doth th'nk fit, and order, that the faid Edward Green 
“ fllall be, and he is hereby difeharged from his faid indenture of 
apprenticefhip to the faid Roger Uutcly and thejuftices of tliQ 
peace for this county, whofe hands and Teals arc hereunto fet 
« (quorum unus, Uc.) have declared, and do declare, that for the 
reaions aforefaid, they have difchaigcd, and do difeharge the faid 
Edward Green from his fiid indenture of apprenticclhip to tfie 
“ laid Roger Gately accordingly.’' 


The King agahijl Gately. 


Cafe 67, 


'T^HE order above-mentioned being removed into the court of°*^ ^*^* 
king’s bench by a certioxari, feveraj exceptions were taken 
to qualh it. fiom Ins mapUT, 


First, The order Is, that the fervant lhall be difeharged from ch”rg«lthemaf- 
his mafter; but the mafter is not difeharged from his covenants to ter from ihe co- 
ihe fervant j therefore the order, being not mutual, is void, vtiMnts of the 

• indenture. 


* To which jt W'as anfwered, that it is not ncceflary it fhould 
be mutual, for when the fervant is difeharged, the other Is no 
longer a mafter. 


* [ 140] 

S. C. z. Salk. 
471. 


S. C. Comb. 353. S. C. Garth, iq8. 366. S. C. Sett. U Rem. 131, 1. Mod. aSy. 3. Bac. 

Abr. 550. 


Secondly, The ftatute 5. Eli%. c. 4. never intended to give Thefeffion iin» 
the juftices in feflions a general power to meddle with mafters in 
all trades, but only in fuch which were then ufed in England, and In ap". 

prtntief from his mafter, if not bound to one of the tradei mentioned in the rt itute.—S. C. Sdk. 47 r, 
I, Mod. 2. a86. i. Vent. 175, i. Saund. 315, Comb. 353. Std Hgjere, and fee note 

p^je 141. 

K 3 therein 


J 
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Ttir Ktko therein particularly mentioned; and it provides, « That If fuch 
cH^’Lhy mailer,” v/hich rnuft be in one of thofcp trades, “ lhall mifufe 
“ his apprentice, then the jufliccs may interpofe h'^t ^ furgfon. 
is not n-imtd m that a£l; and it being a penal law, it fhall not be 
exteudet! according to equity to comprehend any other trade but 
what is exprelly named in the adl. 


This f-bji £lion was thus anfwered, viz. that a furgeon Is a trade 
within the Ilatute, for it is a manual occupation, and that is par¬ 
ticularly mentioned in the a£l. But it has been held, that this 
flatiite (.Mends to more trades than thofe mentioned in it; for the 
apprentice of n merchant has been difcharged from his maibcr by 
an order of feflions, and yet a merchant is not named in that adl. 
Befides, ii is ni.t a penal but a remedial Uw, lo regulate mailers 
and apprentices (a). 


The jiirtices of Th i R D: Y, The juftices of peace have no authority to difeharge 
(he pe:(cc may an ap|<rentice, but where he was compelled by them to ferve ; rmd 
dircii.afcanu/-- ij. n alonable, that the contracls which v/ere made 

fer- ^^7 authority Ihould be dilTolved by the fame power ; but they 
^ant. cannot difcharge any voluntary agreements made between the 

L ,1 ^ parties. Il they ma;ce an order for the payment of ferv.mts \vM'''es, 

1. Silk 67, 6S. 1 . I 1 I 1 11/- , 

a. u. 471. It becaule tiny have power to comp.'l the lervice (h)', 

490. 491, but for the wages of a coachman.^ or the like, they have no power 

Cjitii. J56. to make an ordei, becaufe they cannot compel a nan to ferve in 

that capacity (c h One Reycro/t^ a jullice ol peace in AduldL'ieXy 
made an order for the payme t ot a leaimui’s zerrgf t, uiid upon an 
action brought agairill him, the plcintill lecovercd tl.iity pounds 
damages [d). 


S!u. Whether FoitfiTin.v, But if the jufUces of peace had any power, they 
in ouU, purtued it, loi it does not app> ,ir, th.it thi y who let ilieir 

of juftices, dll- jjpj diCcharge were prcle.n ni leilions ; and at 

apprentice, it tne examination or rne r'laLif.j-- it ocin,; oiiJy Id forth in the or- 
itiuA appear that der, “ hat the jullices of the peace of the county, whofe hands 
they .^eIe pre « ^nd ftals are thercunto fet, &c.” and thofe mat’ be jullices adt- 
fent at the fel- ofledicns. 

lions. ° 


•[>41] 

%. Keble, Szz. 
Skin. 98. 
Carth. 198.366. 


Afterwards it being moved ag.ain, this order was qualhed for the 
L'coiiJ and third exceptions taken to it, 

(a) See Rex v. Collinghuroe, Mich. ixtendcci to .ill trades, it h.id of late been 
'rsfin, iz Gto. I. where cn .jn Older of fettlrdjnd tint it doe', j. Stia, 

ffAinn to difcharKt* in jppientice from 603 S. C. 2 Ld K.'V. 1410. 
the trade of a glaamr, ic was cor I'nHtd [h) Rex v. I’ope, I’oft. 419. 

that the (eifion had no autliority, btciiife (.') z. Jones 4 7. C.-inli.j. 6. Mod. 

thiiii 3 I’.itienot mention'd m the ; 91. '.04. 3, S.iik. z6t. 

but the Court faid, that alihonith it was (^) zz, Vinti Abr 408. pi. ij, 
doubud whether the Aatute 5 £iiZ, c, 4. 


Stedm^n 
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Sredman a^arnfi Page. Cafe 68, 

ID EPLEVIN. The plaintiff declared for taking bricks, &c. Co-parcerers 
The defendant made cognizance as bailiff of ('-ntijohn Bennct^ muft avow 
and Grace his wife; futting forth, that one Simon Bennet was 
feifed in fee of the lands in quo^ ISc. and, being Co feifed, made a s. c. i, saik. 
leafe thereof to Griffith for forty four years, rendering rent} that ■’> 9 o- 
Simon Bennet died, and the lands defcciuled to his daughters ajid 
coheireffes, one whereof married the faid John Bennet^ and the s.^c. u. Mod 
other was the prefent Countef of Sahfbury^ and fo made cogni- 86. * 
zance for a moiety of the rent. s. c. i. Ld.Ray. 

And upon demurrer, judgment was gicen for the plaintiff, Carth. 364. 
becaufe one coparcener cannot make fuch ,m avowry tor a moiety >• Sdk. 1S7. 
of the rent before partition, thouglithcy have feveral inheritances. 7 ^®* 

421 . 

Co. I.it. 164. 1C9. 196. iSj. j. r.ic. Abi, 4.}.]. Ccwj). 219. 


7 lie King Hill. 


* Cafe 6^ 

OHOWER. ’I hough the Ifatute of recul mey 3. fac. c. 4. f. 17. Outlawryforre- 
fays, “ 'rhat an (.utlr.iiry for rixufaiK'y fhall not be levelled ‘^^■nnry in<y be 
“ for want of form,” \ct m iV r/ ./'// '} ,i,!’Ur'i Cufr (r/j, 

you adjudg'd in this coini that it llioulil, that ilu* (laLnte may be 
made feniv ; an •ndi'l'hent or inj-n-hhitihi lor rv uifancy Oiah not be >• 
qualhed for ioim ; baton travede of the and b.nl given, the V'‘ _ 
outlavyry iliall be ivveifed fo.- forin. i 

ft. 


ffhiod Cu> ia roi.-c ^ 


ry- 

3. K»lj. 552. 
.Skin. 1 > 4. 

1. H uvk. P. C. ch. 10. (. 29. 


(i.') I. ;;.Vniy, 


y\noi)vmoiis. 


Cafe 70. 

H olt, Chlfju/rice, C^nllU';reven'a!r)('anoutlawrv, in an *’*'"'<^"’6 in out. 

information lor icndingclnldicii In \oiid fc..to be biedpapill.s, 
the defendants muff picad uijluniir , ct Jic per As r;; y. .' p; ‘ ' ' 


Thu Kino agairji Betterion and Others. 


* [ 142 ] 
Caf. 71. 

PROHIB'TO '.VI if 1 ■) was irfu d out to the new pliy- n , i.c-nfcd 
ers, Betterton and oih rs, w''o;;'f e'-de'l a cr.ty-n .use playhoufv.from 
in Little-Lincohi' s- Inn-P \h. i'le. V. lit r.’cu d, i'l i It A'as a tbe great con. 


A' 


nuifance to rbe neighboui.i >od, 


an i 


! o. - 


uraoie nio'i:’'.ied the.ii to 

» /•- _ ..r ^ 


continue it; bur the pl.’V' is not obe^ng this wiu, there was a 
rule made for an attachinint, b.. p.bli/nuihnce* 

Siuant, Whether the Courr o' K'-uj’s Ucneli '■t' "i in; .! fmJj.ksoij zunt to lupprefs it, oi it .riilt 
be left to the common inode .'I |r I cu'.'u hy V'’!.'•' —S. . skmi. 625 S. i'. Holt. ;i.l. 


*. llulh. Coll. 220. 147. I. 'U Ih n i). 10' 
3. Bac. Abr. 684. 1. Hawk, e, c, c. 73 f. 


1. Mod. 


76. 


(<i) See the writ veibiiiin, Sl.in, 626. 

K 4 


j. Keb. 8.).6. 


C- 


I. I, 
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Th* Kih« Shower came and Ihewed, that no fuch writ could be granted 
B*TT«^ by the Court, for that the parties had no v ay to dcfeiid themfelvcsj, 
4 *Vo*thViis were to come in and be examined upon interrogatories 

* upon oath, and they would fwcar it was nomnfance, as appeared 
by fevcral affidavits (which he then flicwod) j but he faid, that 
the moft proper method would be to proceed by indictMieiit\ and 
then THE GRAND JuRY, v'tz. the whole county, would fonft- 
der whether it were a nuijance or not. 

Holt, Chh'fjitfiice. You are not concluded by this writ, as 
to the right; but you may conic in and plead to this (Attachment 
the general i(fue^ and if the thing be no miifancc, it is no fault or 
contempt to continue it. It is Tike the cafe of a prohibition 
to the ecclefialhcal court; you make a jn^g'jhon that the defen¬ 
dant proceeded there contra prshilitloncm nguiniy "pvn which, if 
there an (ittachnientf the dcfend.''.nt may come and take illiie, 
that he did not proceed after the prohibition granted. 'I here was 
a cafe in this couir of Jacoh hall where the Court lent fuch 
a writ as this is here, and made him pull dowm his flagc. But 
indeed, that of <7 rope-dancer is a nuil'incc in ye, but here it is 
only fo in confequcncc ; for the acting of plays, you fay, is only 
a imifance, as it draws the people, and coaches, and (harpers 
thither. 

Shower. The law will not determine a man’s right but by 
a juiy. ^'he writ dc hpr:Jo amovendo (/»j is a writ ot an extra¬ 
ordinary nature, and I thhik has not been granted thefc hundred 
j'ears ; but even in that writ, the fhcriff is commanded tf''':Kjuirc 
* [ 143 ] by the oath of twelve men. ’ But befldc':, in this particular cafe, 
the picfecution is carried on oy the patentees of the old play-houfc, 
and not by the inhabitants ; vJiich lliews that they do not think it 
ainiifaiice, it it be one : and m trial), the queition at laft will be, 
Whether thofc letters patents, to have the (ole liberty of letting up 
a play-houfc be not meiely a licence and authority which detci- 
mined by rhe king’s death, and fo does not hind his fucceil'or ? 
and the new players arc licenfed by his prelent majclfy. 

Hoi.i, ri'/v'V/' Jujlice. It is a cafe of conlcqucnce, and there., 
fore wo will take time to conlider of it. 

Kvrp, JajUcc. I th;i:k the mold proper way i,s to proceed hy 
indicbnent. 

Jdjournatur. 

(a) 1. Mod. yC. (i) Fitz. N. B. Sili edic. p. ^34.. 


Cafe 72. 


Davis cgavift Speed, 


The»r/^;W in NNLR. 7 his h deit an a deed for ail annuity, and the 


a wiir oi an- < 


'I'o which the 


adtioii is laid in the county palatine cf Cheder 
rn<; fame i f i 

.. in debt, pnd demurs. 

ip * bill, in placKs tiibiii, iiic plnintilTni,iy df rlare on a deed for an annuity,— S. C, Carlh 

n.A... /a.._ii— . n -vr.i i. t . 


thiT'f., 

36 » 354 Poft. 335- Cio I liz. 3 
1 . {Jig. " Annuity'’ (E.) 


ibS. YeK'. 2o'd. 


9. Mod. 243. 


Cro. Car. 171. ^‘R. 

First, 
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First, Becaufc this Court has not jurifdiclion. 

Secondly, The bill is for debty and the declaration is for an Stsxs* 
finnuityy which is a material variance, for they (hall receive dif¬ 
ferent judgments. In the cafe of Lucas v. Fullwood (a)^ the 
plaintiff entered his fuit in placito debitij and declared that the de- 
fejid^nt reddatci 50/. de annuali rciUltu quas ei debi t ct iv.jiijicdc- 
tinet-y and, on nil dehety the plaintiff had a /erdict, but it was ad¬ 
judged, qucr.nil capiat pc;- billam-j for by his declaration he de¬ 
mands an annuityy which is contrary t'- the entry of his plaint in 
placito dehiti. If the declaration be, per quod fuhJlrax A annuaUm 
reddituniy he fliall, in a writ of annuity, have a fcrcral and dirtincl: 
judgment; for in a tut it of annuity he lhall have judgment of the 
arrears hanging the writ ; but in debt he fliall only have judg- 
pient for the fum demanded. 

Thirdly, No adion of debt lies for an annuity for life. 

Holt, Chief'J>'fliec, No; nor on an annuity for years , 

Cheshire, e contra. But thia is all annuity; tliebill and de 
flaration are the lame in annuity. 

*■ Holt, Chief JuJlice. They arc fo. * [ I44 3 

Then as to the jurifdi< 51 ion ; I do not know what became of Vide x. H. 7, 
fennings and Haiukins’ Cafe ; theic was a plea to the jurifdiition, * 7 * 
in which there was another point adjudged, that when the defen¬ 
dant pleads to the jurifdidtion, he muff alfo plead that he lives in 
the C'''mty palatine, or that he has lands there whereby he maybe 
fummoned, though the caufe of ailion be laid in the county pa¬ 
latine, and it is not well pleaded without it, becaufc procel's can¬ 
not iffuc againft the defendant in the county palatine. So that 
though the caufe of action here ariles in the county palatine, yet 
fince that is not pleadable toour jurifdu^tion, that is not material. 

7 'hen annuity lies, though the annuity continues, to recover 
the annuity and arrears; but for the future there muff be afire 
facias on the judgment. 

Judgment for the plaintiff, 

(fl) Yelv. ToS, Elir. z^iS. Brtndlop v. Pli’lips, Cio, 

Sre Lucas v. Fulwood, 1. Bulft. Eliz. conir.t. But Ec ilic ufe of 
V5i. , and Hrown v. Pendlebuiy,Cro. Aclicrlcy v. Vunen, Fauci, leS, 


Churchy againji RolT’e. Cale 73- 

TTOIvT, Chief JuJlice. If a defendant be arreffed, and in ex- A band and 
* ^ ccution, and one become bound for him to the plainttffy and judgment given 
the defendant give the perfon who becomes bound judgment for liis f. ® * 

. /• • • • j .1 L ° r I ptrjen, C«> 

counter-JcLuntyy it is good, though no attorney were prefent: and fecure him from 

1 , 1 % bor.d to the eieJtini, is good, though no aUprney was prefent.— S. C. Hoir, 398* x. Lilly, 47. 
434-. 1. Mod. I. 6. Mod. 85. 163. j.Salk. 402. Co'/vp. 141. »8i, 5. Com. Dig. “Pleader" 

(Y. 2.). .Stra. 530, 902, za4j. 3. Btjrr. 1792. j. fiae. Abr. 188. Cowp. J41. »8i. 
4. Teim ^cp, 433. 

ip 



CntritcuY 

nil 

< 
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it is not within the common rule of the court, bccaufe it was not 
given to the pJaintifF himfelf (in which falb there muft be an at¬ 
torney pnii'tntj, but not when given to a third perfon. 


Cafe 74.. 


Whei 
m 

hat'. 

Uccl.iratiun, or 
no( 


S C. Hcl', 3 
I itzt- 15(3. 

*[ M5 ] 

Caie 75. 


Let? agnii[ft Barnes. 

abatement of a dc- 
there 
id in 

abatement ot the (L cl/inition , but only of the bUlf for they are the 
fame thing, and therefore the entry in fuch cafe is ptiit judicium 
ae biiuu 


I’heic a rran TjOf/'f', Chief ^fuftice. You may plead in abatement of: 
•’y ^ ^ cl.uaiiun where the aclioii is by oriciunl-, for the pleas f 

it'nieiu of t.K difrerent; but if the adfinn is hv hi!l^ you cannot pk-v 


Bo'vycr Cook. 


T!iefiui,tj'virs TTOLT, Chuf JujUce. In an aefion againft an executor, the 
of niodcrtipl’oA- oli! Way was to plead, ?if auque i'\n lie tnique aihnniijirntor 
wr, whii^ I'lie cxetiitois. But this js a dant;e.oiis wa-', a.id it is the better 

V‘l' 1UCO »j j f ret M- , II 1 • r ' 111 

, , , , wav to nlead, as rhis cale weis, « ne is not (-•X'.-cu''Gr, out that the 

I rahclwlv It. .jS ,'■/,* .1 ,, 1..' 

fldnum'hitt'.r. “■ hilhop has Li.iiift'i at.i,111 i(iMti'>11 to him, amllnat proves him 

, not to b' t'oiJO-r. In tiie c.ife of Lathl>iir\' v. Jitanfrc'/ : n] it 

s c' 1 b-'lk" ' linie ilioiiK! be n truj'/J,'-, but ail the preetileuts and the 

icafon of lim thing is to tile ooii'ir.ry. If the detcud.mt be fued .i‘, 

S.C {.;L/..’d’/lrutor, aosl lie iilead that there is i, %cul, and that he is inaJc 

S. C. 11. fa*-'!• L-xe-cutor, tluii oirdit to be .i tr.ivcrie, .snsoiM. hoc tb.ai the tef- 

.^ 3 ; l.;rf,r dn d ii.t.'ll.ate; but where he m fued as r.etrtvrsr, and he pleads 

b. C. 307. . - ' I 

55 '>' 

Hob. jij. l.iUw. 30. t’y''. 


that he die J Inteftat;.', tliere n.cii'-’ no tr-ivin’e. 

’/tn!. iSi>. 5 . Con. i'l^ *• I'lc.i'-'tr” ( 1 . D. 4 .). 


In debt .'m.'iinf): Sho’VL'R. 'J hen the eonejul.on, qued ■rtjjioiidi'-r i.nn debet ad 
ibe definci.int as 1-' good, b. eaule tl'.e [ i.iiiUiii Ii.mu S i.'S , (■ovo-/.v, and not 

woanAe fjp'fjflfjijlratrix^ and either this or qu',! raj/Ltur b''.i; is goeid, 3. Bu/ji. 
I'rjli.’ihuinx, --SC- B)sbL by ex^emor, ami p,of;i^ t\-. the defendant pleaded, 
coiiclu'H.ii: thee tlm pariv \.nien wa.-. d^ad, dieul inteflAte, and that letters of 

rijp,nJ >r . :< 'ir.inidr..t;i n ’.ves e granted to him, ABStiijr. lioc that the plain- 
* ;■/, nb.a. 1'- (xeenoii , ami bv the Court the’ traviife is nut good, and 

S. C, ,i ;y was gi\e!Uo put hini to a peremptory plea. 

56'.. 

,Sa:r..l. ^7. ii,r'. 337. N. 1.14. 4. i’.ic. Ahi. 55. 


S.C. Ante .1 .6. IJoi r, Chiif ''/\./ricr. '\’oii ihould have begun the plea, petit 
B. 1. 6 Ik. ,i\ lid'l (/') . hut if tilde h id !)ien a tmveife, liio plea had 

«.«iCi ^ 


3 


('Au'. ' l>. 


.H'OuI'. Hue iM::i he made her 


y.’.incrii'i :u 

heed naiiglrt ; .n. n be had L 
i.'.eculiix. 

Dir. ]^nt mv exception is, that he ciiglit to have traveuTed, 
that he' had not admuiiderecl ns cxceuitor beloie admijiiftratioa 
gianlcd, fci vve have liberty to charge him as 1 xi cu roR de fan 

(a) I al.biiiy ,ind ii'o iiVifej Afitui. i. Com. Pig. “ Aii.iitmciu” (I. ii.). 
riifti.Kii.x ol Wiilum Biidg:;, v. M. 1. Hac. Aur. “ AIj i".(iient” (M.), 
liLintr), Vel-..ii5. I'ickerirg ». Sjuii'iidw 1-111.334. 

.b) Ante, 137, 144, Moor, jc. 


tort 
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fort as a rightful one. The cafe of Juflice v. Whyte (a) is exprefs Bowyt* 
on the point; In debf agr.irift the defendant, as executor of «?**»*>< 

J. Whyte^ the defendant pleads, J. Whyte made a will, but made Cook» 

not him executor, &c. and concluded in bar; and this was held a 
plea in abatement only. 

At another day this cafe was again debated. 

Shower, No traverfe is nceolTary here, for a wrongful ad- S.C.Ante, 136. 
miniftrator fliall not be inteiukd, but it is to come on tin ir lidc in S C. i. Salk, 
their replication. We have fhewn, that the i-laintifr* h,ts millaid 
his aftion by charging us as executor, and ajlb we have {hewed gg* 

* him how to mend it, that wc are not executor^ but ahninif- , r 
trator^ which arc the only two things requilltc in pleas o! .’.bat.- ^ 

ment, and muft be done: fo if the defendant pie id to r ejiinf- 
dietion of the court, it will be bad, unlek he Ihev/ iome oilier 
court where the plamtilf may fue him. i h; 1 the rtl^.or.deye ilc- 
bet is only form, and you are to give judgment according to the 
n:iture of the cafe, and we have Ihcwed it abatcable, and thci'e- * 
fore you will abate it. 

Hoi/r, Chief Jujiice, No; every plea muft have its proper Eveiy plea muft 
conclufion ; you Ihould have pleaded in ahatenient, but r.jpcr.dite love as proper 
non is proper to tile junldietion, which, it is true, is in con- 
fequence in .ihateinent i but they are two dillineft things, e.nd you Ante, 132,133. 
muft begin and conclude the plea piope-ily, and jiut it to the judg- i s imd. 283, 
ment of the Coui t. W hen a man pleads to t’ne juriflidti 

good plea J fometimes it 1 

Sliovl’. 

I. Lutw. 303. 306. Cowp. 575. 2. Term Hep. 439. 

But as to the other exception, there ought not to be a travel fe^ rravcife. 
and the plea is much better without it; for lie allows that he is Ante, 136. 
chargeable as to the right, bat that it is in anotber manner than 
you have charged him, and ihews that it is as adniiniftrator, which 
IS enough, and is a full anfwer to the declaration ; and it is a fo¬ 
reign intendment that he admmiltercd wrongtully. \Vhy ihould 
he traverfe ausqjJH hoc that he adminiftered as executor de 
fon tort F That is a fpecial matter not charged agaiiill him : he 
need not travelfe adminiftration as executor before, when you 
only charge hint generally in the declaration ; but you ought to 
reply, and fhew what act of adminillration he had done : at com¬ 
mon law an adniiniftrator was only fuable as executor; wc can¬ 
not fuppofe a torty iinlefs it is alledged. But I think the defen- Skin. 274-. 
dant ought to anfwer over for the other fault. 

Re/pondeat oujier* 

[a) 3. Mod. 139. 


Court, rfpondere non debet is a 
cognofccre vclit^ <s'c. 


on ol the ‘’■‘und. 97. 
s fi Curia 339. 

Iv, Liitw. 44. 
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HILARY TERM, 


The Seventh of William the Third, 

I N 

The King’s Bench. 


Sir John Holt, Knt. Chief JuJiice* 

Sir William Gregory, Knt, 

Sir Thomas Rokeby, Knt, fufices. 
Sir Samuel Eyre, Knt, 

5 /r Thomas Trevor, Knt. Attorney General, 
John Havvles, Efq. Solicitor General, 


* Sir Willlaui Wentworth againft Lord Strafford. 

T HEIate Earl of Straf'oril^ in the year 1676, gave a warrant 
of attorney to confefs ajudgment at the fuitof the plaintiff, 
and this was given to one Symfon^wi attorney in the coun¬ 
try, and fent to one IVall^ who was his entering clerk, and the 
judgment was entered accordingly, quod recuperet debitum etdamna 
fuay and a blank left to infert what the funi fhould be for the 
damages, lEall died foon afterwards, and the warrant of attorney 
and his .papers were all loil j but Symfony who was ftill living, 
made ailjdavit of the fa£l. 

A motion was now made for leave to put in a fum certain for 
the damages and cofts, which was oppofed for thefc reafons; 

First, Becaufe there was nothing appeared to diredl what 
the amendment ftiould be, as a declaration, which jnay be amended 
by a writ, or one roll by another, &c. 

Secondly, If any fuch thing had appeared in this cafe, yet this 
could not be amended, becaufe it was of another Term, this judg¬ 
ment being now nineteen years old ; and though this Oiould be 
admitted to be the ail of the Court, and fo amendable if inthe fame 
Term wherein the judgment was entered, yet, being now fo many 
years paft, it cannot be done. 

Thirdly, 


• [ >47 J 
Ca&'yS, 

Whether, 
if judgment b« 
entered on a 
warrant of at¬ 
torney, and « 
ilani Jeft to in. 
fert the juantuiM 
of Jamagts, the 
Couit, after a 
iapfeof nineteen 
yean, will fuffer 
the judgment to 
be amended. 

S> C, I. Ld. 
Ray. 68. 

I. Salk, 52. 
Ray. J9. 39!. 

1. Sid. 70. 

2. Mod. 316. 

3. Mod. tit, 

5. Mod. 148. 

6. Mod. 263. 

2 . 22 . 

2. Saund. 2891 
Stra. iito. 
Burr^ 1986. 
1730. 



WtiLIAM 

Wentworth 

againft 

Lokd 

Strafford. 

3. Lev. 4‘{o. 

6 . Mod 164. 
469. 

4. Saund. 249 - 
Skin. 591- 

* [ 1^8 ] 

Comb. 433. 
Skin. 353. 


Comb. 71. 
'arth, jio. 


t 


2. Mod. 3t6, 
3 * 7 ' 

Yelv. 130. 

R.W. 3S, 39. 

398- 

t. Mod. II 3 . 
a- Lev. 23 . 

1. Saund. 289. 
1. Sid. 70. 
Comb. 86. 265. 


Qomb. 393. 
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Thirdly. Neither can it be amended f fit fhould be taken to 
be the mifprifion of the clerk ; for at common law luch a mifprifioil 
in procefs was not amendable in another 7'enn; and it is * not 
warranted by the ftatute 8. Hen. 6 . c. 12. which extends to 
records as well as to procefs, and likewife to pleaS) warrants of 
attorney, original and judicial writs, panels and returns, in all which 
the negligence of the clerk is to be examined, reformed, ajid 
amended, in affirmance of the judgment. 

Those who akROUED/o/ the amendment thatthc Court 

might put in any fum to make the judgment perfetSf, though it was 
uncertain what fum thc-yfhnidd aliou for cofls, becaufe it does not 
appear what was confcfled, fi sice the u arrant ot .urornev was loft j 
and this may be done especially iince it appeals to be the uegledl 
of the clerk to entf r the judgment before the cofts were taxed. 
The words omitted arc the .nit of the Court, who had power, at 
common law, to amend their own judgments before any ftatute of 
amendments was made, though in another Term ; as for inftance, 
in the Tear Book (</), upr/riipe quod reddat was brought, and the 
defendants were efl'oined to tres Muh. which was adjourned to 
crojimo Purificatlonis., when it Ihould have been to ohab. Pur. ; 
but it was amended: now the alteration of the eJJ'oin in that cafe 
was more than in this. So where a writ of error was brought 
in the court of king’s bench (/>), upon a judgment in replevin for 
the defendants, and an error affigned in the entry of the judgment, 
in which thefe words were omitted, that the plainiift' “ nil capiat 
“ per breve fuii?n^ fed fit in inifericordid pro falfo clamored* and 
that the defendants eant indefine die but it was amended, and 
all thefe words were inferred in another Term. So where ajudg- 
ment general was given againft an executor, and it v/as not 
entered de bonis tejiatoris in manibns of the defendant adminiftcred, 
and yet that was amended in my Lord Hale’s time (r)j and 
even in the very laft Term in the common pleas fcvcral continue 
onces were omitted, and upon great debate it was amended [d). 

Curia. I'his is amendable, if the Court had any thing to 
amend it by. It is the a <51 of the Court, and yet judgment is not** 
given by them as to the damages. It might have been amended in 
the fame Term j for though it is entered on the roll, yet tha 
Court h.as power to amend any fault in a record during that Terra 
wherein it was entered (if). 


(«) 4. Edw. 3. pi. 9. b. 

(i) 2. Mod. 316. 

(f) 2. Lev. 22. Carth. 167. 

\d) See I. Salk. 177. Stiles, 339, 
Strange. 62. 1. Com, Dig “ Amend- 

LT, Chitf JuJtUtf was of 


opinion, that it could not be amended, 
becaufe it would be making a new 
judgment, and bcciufc the morion came 
too late; but Rokkbv, jufhet, thought 
it miglit be amended, becaufe it was for 
a juil debt : b.it it was adjourned# 
S. C. Ld. Ra/m. 68. 


The 
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* The King againft Clough and Others. Cafe 77. 

T he defendants were indiiled upon the ftatute 

I. & 2. Philip and Mary^ c. 7. by which it is enacted, ^ 

« That no perfon dwelling in the country out of a corporation or ft,tutc creating 
“ market-town (hall fell, or caufe to be fold, by retail, any woollen a ««'#«« not 
« cloth, linen cloth, haberdalher wares, oi mercery wares, in 
« any corporation or market-town, or the liberties thereof, rifed \y expreft 
except in open fairs, under the penalty of fix (hillings and words. 

“ eight pence for every offence, and the forfeiture of the wares j , . 

- 11 • 1 It 5^* 379* 

« fold, or oirered to be fold j one moiety to the queen, the other Cjo. Ejiz. 87. 

“ to the feizer or profecutor, &c.” 9. co. 118. 

The indidlment fet forth, that the defendants had fold earthen- 475**08^'^* 
ware in London.^ contra formamJlatuti, Eitzg, s?, 8+. 

But it was quafhed upon a motion, becaufe the (fatute docs not 4, com.Vig, 
givejuftices of peace any jurifdi£tion to proceed in this matter at 8vo. ^28. ^ 

their Jejftons^ for tliey are not fo much as named in the ad. 


The King agahijl the Inhabitants of Wootton-Rivers. 

^^WOjuftices of peace made an order for the removal of a poor 
woman from one pariih to another. 

The order recited, “ that upon complaint made to them,” 
but did not fay, “ by the churchwardens or overfeers of the 
« poor, &c.” 

Exception being taken to the order, it was infifted at the bar, 

First, As to the order itfelf, that it is not nccelTary to fet 
forth, that the complaint was made “ by the churchwardens, &c.” 
but where it is exprefsly allcdged in the order, that the perfon to be 
removed ‘‘ did endeavour to fettle hirnfelfin a tenement under the 
“ yearly rent of ten pounds {a)” which was not mentioned in this 
order, but only that he was “ likely to be chargeable, 6tc. 
and if fo, then any of the parifhioners may complain. 

Towhich it was anfwcrcd, and resolved by the Court, that 
the complaint muft be made by the public officers of the pat ijh^ to 
whom the care of the poor is entriifted by law, and without fuch 
complaint the juftices of peace have no power to remove the 
perfon (^); for the reft of the pariih may be willing to keep him, 

Carth. 222. Foley, 267. i. Burr. S. C. 24. Andrews, 361. 


2. Stia. 1158. 


2 . 


Cafe 78. 

The juftices 
have no autho¬ 
rity, on \y it 
I4.C>'ur,2.C. 12. 
to remove pau¬ 
pers, except on 
compl lint of tiie 
jjariih-ofticers j 
.and tberelore an 
oid.-rniade “ort 
“ ton 

omitting “ of 
“ the church- 
“ nuardtnSfCijc^'* 
is b.id. 

S. C. Holt,510, 
S. C. 2. balk. 

492 , 

S.C, Carth. 36J. 
S. C. 3. .balk, 
154 - 

vS. C. Sett. & 
Rcni. i 3 . 16^. 
S. C. 12. Mod, 
89. 

S. C. Foley, 7a. 
Burr. S. C. |6]. 


(«) Rex V. Oraffham, Sett, 8f Rem. (i) Rex v. Hnreby, A'lrJr. ,-|6r. 
S6. 2. Boti P. L. 764. pi. 688.—See But lee Rex v. ForrcA, 3. Tern^^p. 

all'o Rex v. South Marisen, Stra. 189. 3S. 


•r 
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Th* Riko or may take fecurity of another parilh to ^Jndemnify them in parj» 
againft ticular from any charge which may arife by his poverty, and fo 
they will have no rcafon to complaini 

An Older of re- SECONDLY, it was infilled, that if it be a fault, yet it is helped 
Ikioval emitting jjy jjjg return of the order j for there the juftices certify, that it 
wa«^*made^*<sn complaint made to them by the churchwardens. See. 

complaint of the fo that if it be dcfcdtive for this oiniflion, it is helped by tlie re- 
cficcrit turn. 

cannot be made 

good by the re- But THE CouRT refolvcd, that as to the return, it is hot mate- 
turn of the ^.j^j fupport this defedl ; for the order itfelf is the record, 
urtierart. ictum of thc certiorort^ which cannot make a void 

order good, becaufe the juftices of peace have executed their 
authority by aftigning the order, and therefore fliail not fupport 
this dcfctfl by any i'ubfequcnt matter. 


' order of re¬ 
moval good, 
though not al- 
ledged tint thc 
pauper “ camt 
“ to fettle iit a 
tc’jemeril Under 
icl.ayear," 

Comb. 339. 
Stra. 142. 189. 
393. 698. 

Cafe 79. 


In replevin, if 
tJhe delciiflaiit 
avow the taking 
lor rtni, it 
fufEcienc to Uy, 
th.it he w«is 
fttjtd generidl), 
vtithout ftating 
«t what eflate. 

S. C. 3. Salk. 
*07. 

ii.C Canh. 328. 
b. L 2. Luiw. 
Z21 t. 

2. Salk. 562. 
629. 

. I.Sid. 29S. 

X. L.v. I9C. 

1 . Sa.k. 2 Ib- 
B. >.d. 10, 11. 


I 


Nota, 1'Iktc was another exception to this order, viz. that 
it was not allcdged that the perfon came to fettle in a tenement 
under the yearly value of ten pounds. 

But THE Court held thc order to be good notwithftanding 
that exception, for of late years it is feldom exprefl'ed in or¬ 
ders i and becaufe the piailice had been fo, they thought fit t* 
continue it. 

So it was qua.Oied upon the firft exception, 

Pullen againft Palmen 

Trini'y ^Ict/n, 6 . 3 . Roll 179 . 

N REPLEVIN, the defendant in his own right, fetting; 

forth, that the locus in quo was parcel of a tenement whereof 
fuch a pel Ion was feifed^ who by bargain and fale granted it to 
thirteen perloii'' and their hens; that they being feifed thereof 
granted the premiles to thirteen more. Then he ftiewed, that four 
of thefe thirteen were dead, and that nine were living, of whom he 
was one ; that iheie was rent in arrear, per quod idem (the 
defendant) injure fuo proprio bene advocat captionemy^Cf 

The ylaintift' replied, that one of thc nine furviving grantees 
rt'leafeJ the faid rent. 

To this replication the defendant demurred, and the plaintiff 
joined in demurre.^. 

T'he exceptions to the avowry were : 

First, 'I'he defendant fets forth, that he was feifed'generally, 
and does not fay of what eftate, either in fee or for life (a)i 

(^j) Cut now by ii. Gea, 2. c. 19. “ the diftr-'fs was m-de, t:n}oyed the 

All defendants in rtplevin may avow 
** cr m.2kc ccnuiance genei^lly, tliatilie 
** phintitf in replevin, or other ten.mt 
'* of thc Unds and :rneinentk whereon 


** fame un !er a grant in demife, ftcs 
*' without fetting forth the grant, to* 
“ nut#, d.-mifs, or title, Sect Sec." 


S&eonbLYf 



' ijS|®&i«j^y,^<b*t«h^ eftate was conveyed by hi^gmn anijMe % 
tonilnhaybe a que:^on, Whether this is a fujficient copveyiuice 
tb rtdk an ufe I 

t. Co, 87. 8«Co. 94< Co. Lit. 271. i, Curr. 95. Sanderson Ufes and 

Thirdly, andlaftly (which was, chiefly " lied on), Thathe did 
not fever in the avowry ; for he ourht to have avowed in his own 
right, and to have made cognizance as bail’fF to the reft ; but 
having avowed generally, and made no cognizance as * bailiff 
to the other Jointenants, the avowry cannot be good ; for though 
he may diftrain foi hnnleK, yet be mull do it as the law direils j 
for his fellows jointenants muft join in an avowry for damage 
feafanty and much moic for a rent: all the entries ate fo {a). 

To which it was anfvvcred, that this is but form, foi the defendant 
had avowed for a rent, and had fhewed the fpecial mattei ; and 
therefore his avowry IS good : for if one jointenant makert njhefs 
for the whole rent in arrear, .and Lvy the whole, the taking is 
good, for he is accountable to the reft (b) \ and m this cafe the 
defendant has fpccially (hewed, that fuch a lent was due to him, 
and to them, who being jointenants were feifed, and fo it is well 
enough. A rent-charge was granted to the father and his heirs 
during his life, and the lives of his wife and two daughters ; one 
of them married the defendant, who avowed foi the lent arrear 
before marriage due to him and his wife; which being affigned 
for error, it was held (c) to be no more than forniy becaufe 
the avowry being for rent arrear, to lay that it was due to him and 
his wife but furplufige \^d }; and tliat avowiy was held good in 
fubftance. 

jfdjournatur (e), 

(ft) Thornpfon’s Entrlc', 264.. (</) i.’toll. Abr -iP. 

(^jS^eToolcer’s Caf0,2.Co.67.M‘i/rii. St-e S.C, ante, 71. 1073. 

. (f) BowLs V Poore, Cio- Jac, 282. 

Wife v. Bellent, Cro.Jac. 442. 
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‘ TUSTICIAR. dom. regis ad placita cot am ipfo rege tenen, ego The return 
'Jacob-Us Fell, cuJIos gao/a di^ti dom. regis dc Newgate ^*4^ 

miniillime (ertifii.0 quod c vitas London modo et a toto tempore ^ 

(ujus contrarii memorta homtnum non exijiit fuit, antiqua civitas ; 9^ 

qw^d^t eives et hbeti homines dvitat. il. a toto tempore fupradido commitiTic^ 

eujut cintrarii memorta hominum non exijht, fuerunt tncorporat. (dj 

' \ yor and 

' rntti of a frtmaH for refufing to take upon himfelt the office of bverynmn of the 

f4j|'.The gaoler has laid a pRfeription reien of Edward the 5i,v//&,-~Ko ts utht 
♦n rent Viutkers to be a Company formtr Editiont. , 

When ^ey were incorporated but in the 


L 


tonih 
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iam^per tiomin majaris cmnmhitat. ac civium- civitdt. 
quum per nomen major, cimmuHiiaiis cii/itatis LoNDOW.; ac ^ttoa ju, 
pftvd. c '.vlbus a toto tempore JupradiSto finr. ct adhuc funt /eperaU7‘ 
joc ctat paid, ct j > aten itat. hi fra tandem civitatem unde jocieteti 
iiiyjierii Vtniarum :n pt esd, eivitat. I>onUOn' a toto tmpere pradt 
iruorporiit. per uonen magijlri xuflad. nr. lihcrorum hominum ac 
coUtat. myjiirii f^intai um dvitot. London fuit et ejl un. quodqug 
inm tie el In pretd. Jocietate Vint arum qitam dt ft in omnibus aliis 
jodetatibu^, guildis five fratei trtatibui infta eandem dvitatem funiet 
a toto tempoi eJupraditlo fueriint quidem homines cxiften. dves dvitat. 
prmd. ae liberi homines earund.m loditat. guild, five fraternitat, 
rejpedive-, vocat. livcry-mcn, qm dc tempore in tempus et a toto 
tempore jnprudi/no ele/ti fiuruyd ti did ^ rorjuever. per fodietatem^ 
guild, five ftaiernitat. unde hrjujv'di homines hbfri extiterunt et 
quilibct li!>er ext,lit rcfpeflicl in iih-ratur. AngLICE the livery, 
ijufleni fodilat. guild, free f atei rilat. untie ipje refpeHinie ftc Ut ■ 
piii fertur I'lleit hotidr’es., txate,. qu; quid m homines et quilibst eorum 
i ifpetlive ji> tlecl. txijlen. idonei it non habentes Jeu hahens aliquam 
rationabneni Liiuitim five rxmjali’m. in tcnt) ariurn tnde ofidumfive 
lo.um un,u5 hbifuiut. Angjace of a liv'Aymiu), ejujdem Jedetat. 
guild,file f. i tiinitiit. rtjpLe/dv in qm qi/ihbit hujuftnadi liber homo 
elcl.f‘„r. f',,e de hheta'i.r. ■lule a i to temp'-re /upradid. in fe 
Jujcepeiunt et jufetpere t-loitu i'u ,‘"rt w drbutrunt et dehent ac 
oijiciwn il. tu omnia cfi'.i /■.; diius onera et expenja et 

(Icnai lorti'n Jummus erg. jul psrta'.icn: ii f in it pro bono publico 
et pro uteiiort tegimin. e;:;ld r. fodetut, a iota tempore fupra^^o . 
Jihrei nut 't lolvre J-e'iti j.r, ii t et d hu,rutit. Et niter ins ceit^co 
qu'dii.jia av:!at. py ,y L I d'tu, eta toto t^yupore fupradidlo cujiiS 
centra,-:!i:;i meytic, ai hon.i-iim ir,'! ,-\:/lit I'abdmtur qutsdarn curia 
don. yegis nu„: tt p> ; dee, , u .1 hu mn y egum et reginarum 
Ahgfup dc reciyd. ten:, j-pin t .n,a jioli'-.t die Maytis ct quoUbit 
dll fov.s i ira,”! majorr tt aide, .ra‘tri dfoitit. pracd. pro tempore 
txi/len. Ill i) Gl1ALT. fiijdir» , / vitailsidtuat. inparochia SaNCTI 
tVlieHAEi.i.s A' w ivc.rda dc BassisHAW in qua quid. 

I aria major t rmnjv i in.tat. trr d, pi 0 ionpore exijien. a tofo 
tempo c j'.ip, .uh' i-rci','"'! -.rt ^mulaz’iv. ct cruina-verunt et tradere ' 
ng;; Gi: it o dmun up f’u iir tit. orfu , unt omnia adprad.Jcpardt^, . 
jocictat. gu: d. et frati. niiat. iirhit. pr.id. pro tempore exifien* A 
tinge,'t. it Iptdlfi". o el r,v.avif.r.do ,o,hc,ncn. queS coram ds dilat, ’■ 
fact uni pro T.,il.i,i i.g-minc it ^ubirnaticne hide in fupportatioKdf: 
honoris it dlg-ilt'itis ejuj/lon aviudis ; qaodque Itleri homines cxiflcH,' 
ihfsdvitat. \jOt:'riMi.p, csd. quahw.t Jo, iitateguild,fve fraternkato ' 
dvitat.' London pr.rd. et isr. quilibet toto tempore fupradifto 
jterunt et fore coujuevaunt tt adhuc exijlunt fub regimine , 
gubei natiane lor, elhoric ct puhiilanc prrf'at. major, et aldert/iannor, , 
civ:,'at. pr ad, pro t niporc exijh n. in curia prad. in forma tdft, pro ; 
omnilui el fingidis mateyiis ptr nliquem huftfmodi liberum heirjhpem 
fod'iat, prad. hide fad. five fieri omif}. contra five in prajudkium . 
boni rigimhiis ct gukernationis prad. Joaetatis guild, five fratertiitjat, 
avitat. prad. Et alteritis ci nifuo quod infra eivitat.preid. habetur eji 

a fotp^ 


t 



■•^H ij^j^tMpo e fupradi&t hakhafvr quttdamal, csnfuetudo infra civi- 
■ ^«7?4 fjft’ivff.'/. a Into tern port fuprinliii, t.frtat. et apprSbat. quod ft alt- 
quirimonuti AHOhici. comflunt, fa.^!, fuit in fcriptis vel ere 
hdii'sprafat. nta'wr. et alekrtfionnhdv’tat. pratd. pro tempore exi/len. 
in * curia presit. fie ut prajcrtur coram risJecundum c'njuetudmcm 
pried, tent, per mngijlrum et tujiod, aHnijns foc.ctatis rivttat, pfisd, * ^ 

infra ean'lem civitatrm five p.t memiito priniipaliu aheujus focietat, > 
civitatis prad. infra enndem riviiatein in qua non fueiurit magifiri j 

five cufiod. f 'U comm tiUquii efienden. qtisd aliqua perfona exijhtis 
ciaes eivit'it. p> ad. ae membniw cjujdem Jocictutis elt^tut et idoneut 
pro offiao illo fuit ptr fociitat. u. t.Urntur. ejujdem foctetntis unde 
ipfe viembmm rrtitit. ac r.qu 'rfit. fiat ad ojjieuunfive locum unius 
de libiratur. e'yfdcm fcieiatu fufci pin. ac ad onus officii five loci 
iltiui jubenn. et f'jiine'i, quo .qut huiulmodi civis liber homo ac 
niernbrum hujujmodi foeietat, abjque rarianabili caufa live excufationc 
in cqntiar. inde f me de libiratur. luj'j.i.odi f netati, ojjiium fi<je 
* locum il. f if; pot ac onus off: it fro. led illius Julnee et lujlf.ere 
rccufavit ac. inde petirns rem. diuni ciuxiitum et ju/btiarii tjuflem 
curia coram wnjorc et aid. elujUini .roitat. pro tempore txfien. fic ut 
prafertur f.undum lonjuetu-i iien: pi ad. tent. tnprj/n'jJi^ verjus 
talem perfonam ftc recujuntem ac Jup/riade tabs perjona vrfus quam 
hujufnrdi quei inionia fail, fuit ixfien. civu liber Irmo ac mem- 
brum htqufmodi jocietatts eoi out pea fat. ma ore et aid. livi'cit. prad. 
pro temp ije exi/lrfi. imutia puad. cowo.ni. ex jhn. or am itide-n nut- 
jore £t aid. in eadem cuiia pra’>iit//a copn'jVi'''ti V'd non ded-xn rjid 
<enonitus per eavdtm iu,iam ad j-’p;;;m ionfo’ Uian in ea pai te ad 
(fifurim five loiian f'rKr je J< / ip-i r a. n/rn off -i hr loci ilhiis 
juiire ct Jifi'nicrc aputr v I'lntadie o'ljLiioti ei coat, 'Opiirje ubjque 
alqui Liv ft fiv' ujill ooe qia in;.'? i,: .onl'c riuai inde fee de 
' i;b"r'iiur. fuji.eo. fot .'c.ti, node -'I i ji ut p .vjeitu. membrum 
ex!/l vej. oetis rf'i f o' l.d r'r.) <u''rc ct fvjuucei. in caiUm 
ctieia recufiVtfit'uuc ilJem o< jjr. t all. cihtif,\.^',\'acinpro 
iempore ften. in eadeur cn;-' tct. [. oduie: 'ur-'i'".;. pc; Utum 
tempus plied, ujltat. ct i.qpi.i 7 . iudiujaio ii p.rjon j:. recufantem 
in prifononi fttb cvihdni vie. c'vit. t. London pro i. '.yoYe exifien» 
tint al. 'Jfidar, tbid'-m niantavr', et Loi.iin’lerunt ihidco: fth lufiodla 
. 'remanjur. et fore ddcut. quohfqne Ci.J n: pcifora qur fc hi prifona 
' eornmtffa fuit oatcctirct rt d. / lUiit q-'oi ipje fnr.ivx tivc locum 
K preed. inde fufeiperet ac onus '.pfi :i hve iod it ct fiifliacret vel 
liter httjutiTrdi perjena eoitr.i pirfajm ct cujbdiam p. atfal, vice- 
^''^mitis vel aiii cfiidar. civitar. prad. per diliiu'n iegn curfum 
defiberaretur et exoncraret. ; qua qirdcm f parol, lanfuctudines fuprfi 
mehtionat. necnon optima ah ct lonfaelu 1 . ms ct Lbera .ofuagta., ' 

fr’ank uf.iges, civitaf. prad, inf ra p; ad. civital. ufitnt. autorlt'ate 
d fdfliamcnti Pom. Kicjiauoi nnper regis Anglia tofi Conqttefium 
' piunii * tent, apud Wkstm. in com. Mid. a^no regni fut f*^ PT 
' majeri et comniunitot, civiiat. pr ad, ratif.cat. et confirmat. ** 

fnterunt. Et ulttrius certijLo quod ante advintum ditii hrevn.de habeas 
, mihi in hoc parte dhudi. feiiitet quarto die funii anno regni 

'fl^^yregis nunc feptimo, Isaac Ci-erke in brevi huic fihedula 
' 'Mhed, nominat. qui adtunc et diu nntea tt continue pofiea hticufque 

L 2 fuit 
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'tit*' fttit it qdhue exijVit. avis ehJilat. prad. ac Ifber homo it 

at Joelftaiis Vi NT ARUM in civitat. London pradiiti^lpw 

focietaUm illam dehtlo rnodo eleSlus fuit in liberatura ejufdil 0 ->\ 
adtunc et adhuc exijitn. idoneus homo pro off,:to tUo 
calcium jive locum unius liberatur. AngmcE of a livery-manj 
ejufdim focicintis in fe fufcipien. nc ad onus officii Jive loci iliius 
jubtunj. et jullinen. Jecundum conjuetudinem civitatii preed, a tit 4 
tempore fupradidlo tijitat. et approbat 4 in eadem-, unde idem IsAAC 
^ Clerke adtunc noUtiam habuit et ad ojfficium illudfuper fe fufci- 

pien. requifU, fuit quod facer e preed. Isaac Clfrke adhuc penitus 
rccufaviu Super quo pojiea et ante advenium prad. brevis de habeas 
corpus mihi in hac parte direct, f ilicct die Afaitis tertio die Decern-" 
bris anno regni didii dm. legis nunc fptin, ? '/ueednin queerimoniaf. 
ANGLICE a complaint,/ii/I C/ ^ tenus |oha;;ni HoublofI 
tnil. adtunc et adhuc tnajori et tunc alJ, civitat. pr<ed. in curia prad. 
tunc tent, corani prafat. majore ct edJ, civitat. practU per quendam 
Thomam.Collett adtunc magijirum et qnojdam LudovicuM * 
Wilson, 'I'homam P'eildek ct Johannem Knapp, adtunc 
rujlod, Jocietatis VliiTA^VM in civitatc prad. rjienden. 

quadpra'd, Isaac Clerke exijlen. civis et liber homo civitatis 
pracd.ai mcmbrumfocieiut. VxNTARUM/)r^ar</./>/LoNDotf 
prad. et idontus homo pro ofddo prad. exi/len. elc^lus fuit per Jocieta- 
tem iliem in hheratura ejufdim focietutis et adtunc et diu antea 
idonem homo ex'Jlen. tarn ad ofju non qua>n ad onus ejufdem ojfficii 
fuheun. requfilusjuil ad cfuitou fve loium umus de liberatuia ejuf- 
detnfr.ei;taii> in fe fujiipiei:. ac ad onus officii jive Icci iliius fubtuu. . 
et jujiinen, idm tamcn Isaac Ci.erke civis et liler homo civi* 
tut. prad. ac nicmlrtim ejujd;m Jscutatis ahjque aliqua rationabUi 
caufa five cxcufiti’tie in control turn inde fore de liberatura ejufdem 
f details et cffjdirn Jive lo.uni ulum in f fufiipere ac onus -officii fwe 
led i'.hus fujnefeu jujUni/c p.nitus ifiujauit ; ai preinde magijiriet 
tujiodes pir qufrimoniam illam ronndiuin auxilium et jujlitiant curia, 
prad. CO! am majore et aid. prad. jicitndum confuetudinem prad,, 
t nt. in pramifts prad. vc.J'ns prafat. Isaac Clerke petie- 
runt. Ac fupc) indi prad. Is.-aac Clekke coram prafato, majore 
et aid, civit. pi ad. in . uria prad. adtunc ct ibid, fccundum corfut- * 
tudinem prad. cocam majoie ct aid. d-vilat. prad. tent, coninnf, .. 
C *55 1 * ct piTfonalitcrcomparin, co) am iifdem majore et aid. civitpt, 

■ prad. in eadem curia pramtfu puzd. non dedixity videlicet quod ipfo, 
exijlen, civis ct libu homo civitatis prad. ac membruni ac libir ho^b 
focktatis prad. ult. mentionai. exijh n. ac etiam idoneus homo tarti a^ y 
tfficium prad. quam ad onus officii iliius fubeun. eletlus fuit per fi\- 
(ietatem illam in hheratura cjufL m fociciatis et requifit. fuit ad ojffim 
cium fve locum unius de liberatur a ejufdem focietatisjufcipierr.ac onus 
efficufvc loii iliius fubeun. etfufinen, ac prad. major et aldermans j 
; prad. eUfiicnemprafat. Isaac Clerke ut praferturfaSl, appr^ \ 
’ ' bavnuntet alkcaverunt, idem ia/nen Isaac Clekke civis .et , 

homo civitatis prad. ac liber homo et membrum focietatis iliius et ' 

j/Kus homo ui prafrtur exiflen. efficium fve locum illud in fe fffipwply\ 
ic anusejffcil fve ltd iliiusfubire et fuf inert reeufavit mampraf&iiffj, 

mojtipt 
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H aUermanms vvitatis prad, in aperta curia prddtSi. csrcm 

pi^diil. majore ci aid, die et kco ultimo fupradidlo tent. Super quo 
pprad, Isaac ClerKE adlunc et ibidem in eodem curia per prof at, 

'mcqorem et aldcrmannes civitat . pread . ad fe ipfum canforman . in cT««uieE. 
ea parte qc ad officium Jive locum ilium in fe fufeipien . ac ad onus 
ejficiifive loci illius fubcun . et fujiinen , fa plus in eadem curia ibidem 
manitus fuit j prad . tumcn Isaac Clerke nan hahens nec allegans 
aliquam caufam Jiue excufution . quaiih unque in contrarium inde poji 
bujufmoili monitienem Jibi in forma prad . fait , fore de liberatura 
qji4^m focieiatis ac offidum Jrve locum ilium in fe fujeipere ac onus 
efficii five loci illius fubire fu fufiinere in eadesn curia ibidem adtunc 
aperte veluntane obllhnte et contemptuofe abfque aliqua caufa five 
excufatione quacunque tn contrarium ir.de ojfinum illud fufcipcre 
fup er fe et onus tnde fubire adtunc it ibideen renuit et exprefe 
recufavit , per quod priefat , mator et aidesmanni csvitatis London 
prad , adtunc et ibtUem in eadem I’lria anti advtntuvi psegd , heuis 
de habeas corpus p ' wfat . Isaacum Cli rkf. /ii stcuftnlem per , 
quoddam Ujcrranttim in jn iptis juundum tonj , pserd . inpiij'ma fub 
cufigdta men mci ' claves , etninnuje ), ibultni vimanjui , et Jbre detent , 
quoujque idtm Isaac Clerkr concetiset et deilasarct qund ipfe 
efficium five locum ptu ' d . in jt Juf pne ac o‘.us cfliii five loci illius 
Jubiret et fujiinetet vtl alitn p.s di ! ithtn h^ti cnrjiim delihei at . et 
exonerat . foset , Et ulterius iiitifuo quod prad . Isaac Ci.ERKE 
ad aliquocJ tempus bucujqiie non tonjintivu Jeu dtclaicruit qu d tpfe 
idem Isaac Clfrke ofiuium Jic '- Icu.m ptacd . in fe fufapere fu 
onus ofifi it five I ci illuis Jul>ii c et fuHm 1 e volmt nec fffiaum et loi urn 
% l , in fe fuj'cepit net onus nffcii Jrve hit ilius Jubii <t Jen fu/tinuit ct 
htec ejl cuufa loptionis et detentionil p > evd . Isaac Cllrke in 
* prijona mea , quam una < nm cor pore pr . cfat . Isaac Clerke loram 
^ prad . JoHANNE Holt md , lapitiil . jijiutar . psa - d , didt dim , 
regis nunc ad phiclta loiam ipjo segt Unm , ajjigii , ad tempm et lo ~ 
cum in brevi vuic fchedttla annex , d -' tent . par at . habto una cum 
Jli£le hu'vi prout mihi per idem Is eve prtscipitus . 
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Tfie Company of Vintners cgaisijl Clerke. Cafe 8r. 

TTPON an habeas lespus direfled to the keeper of Newgate n Uasoodi 
^ he returned, That the City oi' London is an ancient^ 
city, and that the citizens and ficemtii thereof have, timeout of 
mind, been iacorpotated by ihc name of “ mayor, commonalty, ^ 

and citizens, &c.” that tlicrc arelevcral companies, guilds, and <houkibfj|E 
brotherhoods amongft the laid citizens, of whom the company 
OF VINTNERS is onej which company was incorporated by the compri 
name of « mafter, warden, freemen, and commonalty of the ^ ''' 

and aldermen, on complaint, by a compmy, of a frtmtn, fo chofen on ibi /irarji, reruAng, after 1 
admcnilhed, to accept the office, may commit the periun To refuiinj' to the cuftody of 
or other ofiicerii cf the city, until he fhall confent to take upon him the faid office.>-S. O, 

S. C. I. Shlk. S49- S. C. Holt, 430. S.C. Comb.411. S.C.3. Salk. 92. S.C.i».M(m#|| 
S. C. Com. 34. I. Mod. 10. s 6 ^. 4. Mod. 27, ai. 6 . Mod, 113.177. Ray<447. (• 

352. Ante, 104. PoA. 438, 439. 3. Lev. 200. i. Keb, i. Bac. 

I* Jerip Rep. 2. 
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myfteiy of vintners;*’ and that fomc fycmen of that 
^T^ERs*^ Wffi'c always of//!>(?.//wry, and thorvti by that company, 
being fo cho(« iiandfit per&ms for the fiid office, did ufually 
9 i,'b«ke. the fame, without fome reafonahle cxciife to tm; contrary; tKitt*' 
tlicie was a court of record held in the faid city b>.fore tlie lord 
mayor and aldermen at GiiildljciH twice in every week, where rules 
aiid orders were made in all things relating to the feveral cornpa- 
mes for the better government of the cit), and that the faid com¬ 
panies were under the correction of that court: that there is a 
cultom in the faid city, that if any complaint be made to th|! 
mayor and aldermen of the faid couit, by the matter and wardens 
of any company, of a Hv^iy man chofen, and refuting to take the 
office, being admoniihecl by that court to accept it; that then the 
mayor and aldermen have nfed to commit the peiibn fo refufmg to 
the cultoJy of the suer if fs of Lon 00 n, or any other officer, 
there to he detained until he fhoiild confent and declare that he 
, would take upon him tli.- fuci office. I hen he ffits forth, that 
thefe cuilorns weic co.'iirmi.il by cef of parliament; and that bc- 
foie the ilium:; lOrtli of the LkI urii, one ijaac Cletke^ being a 
and a fh-L>ha-:c,i i iiE company of vintner's. 


citizen of Z vc’ 

was chef, n . f the Irjt",-, and r^qinred to take upon hiu. the faid 
office, v.Iiieh lie refiifru. tliereiipon co.nplaiiU being made to c!ie 


iv 


.lyor, 


cVi , 


the mader and \r.;r:l'.-ns of that company, the faid 
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Clerkt! waj /.i n moned t(^ appe.ii, 


winch he tlid, and refufed to 
take ijpoi' iilm t!;e f.iid * office, ar.d, being admoiiilhed by the 
coujt to conloiri, d.di iiili rciul: : Vt. ii (he mayor, &c. by a ■UJar~ 
rah!, in \’>.iun';., u;d c^.n i’ni ,'mn twciulody, tiiete to leiiiain until 


ai 


cntdtii i.h'i i ii'i/I i.eff/.i tJ‘r faid oh'.ce 


j" 

tnai. thii 


as lilt; 


clr'\ i 
eaule ol 


~t h 

talniT 


and loipnioniiient. 


I'HOSr. WHO oRCt 111 h ud.'.j: till liiulh., fi.id, ll'.at it COllfift- 
ti! of fevaial iaffi,, of winch th: . ccmit ■. o.ild iN t take any notice ; 
but that hoii'j of ilnfe facts weie ci ntffineJ in the warrant of 
commitnieni, a.id thit no in,.tlni ought to be put in the return 
which the ivarta/U itlelf does not lenui unto. 


^iA,?f'«nn'.itmcnc FlR'T, TJiat the retmn is void, bo'.ii in ful/laiu'i! iwl 

;ourt of jj y J[.r!n fui thedc rtalou'' : IJecaui'„ it i', laid fpecially^ 
Itlln- tnat the r:.a\or and .diieimen have :i cufiom to commit, jiiil tfiq 
freeman oftendf r ffiall cohjent and dechiti‘\\\% wilhngnef'. to take upon him 
i^\at city, for the oificc ; but he did not fet forth to xvhcin he fliouid iignify luch' 
to take confent: it being therefore unc ertain to whom inch a declaration 
h'l fotil’.at rcafon, efpeciaily in this cafe, 

Tt/int and whcrc tile .liberty of the fubjedt is concerned, wlnclr is I'o much 
ir^tb-nhe favourcdby the law. 

JdaiCfpttbc 

is To THIS FIRST EXCEPTION it v/as anfwcrcd, that if the party 
' declare his copjent to any perfon that he v/ill accept the officcj it 
is fufficient; for, upon fuch a declaration of his mind, he may be,' 
'brought before the court and difehar^ed from his imprifonment.^^ h 

Curia, 
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. a commijment, “ till he fhall declare his confent to 

“tMJceptthc ofEee,” is more than if he had been committed “ till he 
<*5^ould actually confent therefore, though the court of aldermen 
^ght commit him “ until he fhall confent,'* yet they may have no 
power to imprifon him “ till he fhould declare it," 

Second exception. It is a void and impertinent cuftom to 
commit a man to prifon until he fhall confent and declare to 
« hold an ofEce.” The mayor and aldermen may have a power 
to fummon men before them by virtue of fome ancient cuftom, 
in order to refoim or punifti ofFcnders ; but the commitment in 
this cafe is not a punifhment for the refufal to take the office, but 
becaufe the defendant would not declare he would do it; and 
when fuch a declaration is made, then he is at large again, and 
may break his word by refiifing to be of the livery, &c. 'I’licy 
might have impofed a penalty to be levied by diftrcl’s, but ought 
not to commit the ofFcndcr; and thus it was arljudged in Clerke's 
Cafe (a) : the 'i’own of <Vf. J!i‘ai/s was incorporated by Edward 
the Sixth, and had power to make byc-lavvs ; and the Ter m being 
held there, the mayor, by the coidliu of Cierkc who was one of 
the burgeffes of the town, Stc. made an order for aflelling every 
inhabitant to the charge of erecting courts for the judges and 
fuitors, and thofe wlio refuied to pay, to be imprifoned; Cierkc 
refufed } but it was adjudged, that the mayor could not juftifyhis 
commitment by virtue of that order, beciuife lie ought to have 
infiifled a pecuniary pimiihinent, ot he might have brought an 
aiffion of debt upon the byc-l.iw, made I'or the tc'rfeiture of a par¬ 
ticular fum (hj- ■" A cuftom for the court of -ildermcn to 
commit until the ofTender lliould take the oath of alderman, was 
held good fej, becaufc it is a public office for the adminiftration 
of juftice, and for the government of the city, wliich aic things 
of neceffity ; but it does no: appear, that the office of a livery- 
fnan is of anv public conceinment. There are but few authori¬ 
ties in the Books relating to this objedtion ; fome there are ; as 
for inftance : In an action of fallc iinprifonment (d), the defen¬ 
dant juftifted under a ^icjlom in Lond'.n, to commit a man for dif- 
turbing the election of a warden of a company, and to continue him 
in cuftody “ until he would promife not to dilturh fuch elections 
and upon a demurre-r to this pica, the plaintiff had judgment. 
So upon the return of a habeas corpin (c), the caufe of irnpri- 
fonment appeared to be, fur that he being chofen of the livery 
refufed to ferve, and it was not until be fhould make an infignih- 
cant declaration of his confent to hold the office ; and yet, injhat 
pafe, the imprilbnment was adjudged to be illegal; for they might 
have fined the offender, and have brought an ailion of debt for 
the fine; but they could not commit for fuch a refufal. 
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As to THE SECOND EXCEPTION, The illegality of the cuftoai 
itfclf, to commit for refufing to take upon film the.office of livery-* 
ir.a;’, it was argued, that the cujioms of London^xQ confirmed by 
afl f f parliament, to which all people virtually give their confenCj 
therefore a commitment by virtue of a cujiom thus confirmed, in 
order to enforce an obedience t.> it, ih jufliriabic by the law of 
the land, 'i’he City of London have many cufioms more unrea- 
fonable than this is, and which hkowife tend to reftrain men of 
their liberty, and yet they arc allowed, becaufe they co-operate 
with an adt of parliament: as for inllance: there is a cultoin for 
a creditor to arrelc a debtor btfo) c the day of payment, in order to 
compel iiim to give beitei fecurity for the debt. I'here is another 
cullom for a coniLible, upon fiilpicion only of any immorality, to 
break ojicn an heiife, and to commit the offenders, which is ex¬ 
prefly contrary to law ; and yet fiich ciiftoirs, being ihe particular 
ufagec of the city, arc brcorne !ociy and, being coiifiimcd .by 
act of parliament, are bindiiig to the inhabitants. Then a com- 
initmcjit quonfjue in:iy be good according as thefacfl: is, unlcrs it be 
in execution ; and fo was ihe commitment in Alderman Lungham*^ 
Cuje (<7j, until lie hioukl take the oath of alderman, &c. jiefideF, 
the couit of akleimen is a court of record ; the judges fend pro¬ 
hibitions to them (A). Now it app' ars upon the return, that the 
defendant voluntari}, ohjlinat}., et coniemptuoj r, refulcd to take upon 
liim the Lf'aery of his company, and it is incident to a court of 
recoid to comniit for a contempt. 


If tho court cf As to't HE THIHH E.xcEPTi ON, The gaoler h.as not fet forth his 
ildermen com- warf.aNT in here verbu^ init only that per queddam iva/ rantinu in 
unit a /eLii/jdcm eonjueiudtnsm^ Uc. the defendant wat committed i 

by wairant M. ^ introduced with alunp flory, not pertinent to the com- 

iufingtotakcur mitintaic iileiljofwhich he has not fet forth any caiife. Nowby the 
his livtry, ih'; flalute 31. Cur. 2. C. 2 . Ciimmonly called THE HABEAS CORPUS 
gaoler, in m-ik tj-jc j edges of either court in IVejhninjhr may, upon applin 

tns areturn tc, nucle to them by the prifoiier, and uiion view of the copy 
fet ikti’of the warrant of coimmitincnt, or upon oath made tliat it was de- 
m .warrant ai nicrl, grant., habeas corpus in vacation-time, returnable imnudiut'c j 
larg®. which ftaiute would be eluded if the wairant itfelf fliould not be 

C. Salk. 343. retmned ■, for if Hie (.fficer ihould return any caufe different fropi 

|*.Vcnt. aj. the w.'.rrant of commitment, and fuch lor which a habeas corpus 

Ciinh. 75. jg sllc\vi.d by tliru aef, then the perfon mufi flill be kept in 
cuftedy, though he be really bailable by law, ;ind he has no remedy 
3 ). hut to bring an adlion againft the gaoler for a fall'e return : there- 
^U.Rt^.8o6. fore it feems ncccliaiy, that he fhould return the vvliole tenour of 
th# warrant, that the Court may make a proper judgment of 
it; for othcru'ife by a return of the commitment generally the gaoler 
J makes himfuf a judge of the caufe. * J'^either dots it lie in thp 
* power of the oiliccr to mend the warrant of commitment, but 

is to return it as it i.s, th.at the Coyrt may judge of it j it is-his 
j, own excufe for keeping the prifoncr in cultody j and if the return 


(a) Warcli, 


(b) 8. Co. J49. 


9^4 
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and the warrant do n9t agree, he may keep him in cuftody longer 
than the law allows. 'I'he wlK/le warrant was returned in Bethell's 
Cafe («) ; and this is agreeable to lavv- in other proceedings ; for 
if a man be bound to make a I’ufficient rcleall- to another, k is 
not enough for him to f.ty getierally, that he executed a releafe, 
but he muft fet it forth at large, that the Court may judge whether 
it is fufficient or not. The HAup as coapus act t.tkes care, that a 
perfon who is bailed fhall not be recommitted for the fame olfence, 
finder the penalty of five hundred pounJi to the party grieved^ 
“ any colourable pretence or variation in die v/airant of commit- 
mentnotwithftanding.” From whicli it may rcafonably be inferred, 
that the makers of that law did intend tiic thk warrant HioulJ 
be returned; ctlierwifc if the party fliouM be recommitted, how 
can it appear to be for the fame caufe for which he was in cuftody 
before!* Now' it dpes not appear upon this return, but that thi; 
W'ARRAXT may be illegal, and the commitment not to be jultified 
by law ; thiTcfore it ought to be fet foith at iaige, that tlic Couit 
may judge of the legality of it. It is always lo in tiic common 
cafes of enkrs made by juftices of jie.icc ; for it may not appear 
in the Older itleU', that thole who ligiieJ it were julfiees of peace 
at tliat time; and though it ihould appei foupon die re; inn of the 
certiorati to remove I'ueii older, yet tins Ci’in t would ijuafh it (i). 


T« 

CoM^y 

agiiiitfi , 

Cl tKKB, 


As to THIS THIRD Fxci I’Tiux, t/'.. 'I'li..; the Warrant is not 
returned /« luec verha \ it was laid, tlial it is nut neceflary ; f('r 
though the law favours libcity, jet it favoiiis likcvvil'e inagiftraejr 
and proceedings in courts ofjurticc. ll the commitment had been 
by niifie protifs^ then it inisdn be neceiiary to fet out riu: war¬ 
rant at large; but W'hen it is in a judicial way by a court ofjulf ice, 
it is not ulual to do it: as if a commitment be made by (he court 
of king’s bench and a hah!ai cot pus be diixcHed to thi-. marshal, 
he never returns the warrant itfelf. Tiiercfore this is not within the 
habeas CORPUS ACTjfor it is a commitment 111 execution by a court 
of record for a conte?npt of their authority, and in fucli cafe the 
warrant itfelf is never returned. It is lutficient to fay, that the 
perfon was committed per mandatnm domtni camellarii vel demino- 
rurn in concilio ; and it is likewife fufficient, as in this cafe, to let 
forth, that it was per warrantum in jeriptis Jecundum confuetudinem 
(ivitatist i 5 'c. At common law it was fufficient to fet forth the 
fubftance, and not the thing itfelf, which mult be underftood 
\vhere the officer did not take upon him to difclofe the whole fail j 
but here he has returned the whole matter ; which if not true, it 
is at the peiil of him who made the return, and the party grieved 
may have a remedy by adtion. 


For fit'.; 
concludes tfaitSu'^ 
“till he j 
“ be difchargtid. 3 

“ b> dueco^ei 'i 

“ of law j** 
which is not. I 
coinmitnunt li 
execution. </a 

Raym- 44$.:^^ 
BrownL 

38|. 


ClTRiA. The warrant is always fet forth at large in a return 
made upon an extr.ijudicial commitment; but when a man is com¬ 
mitted by a court ot record, there is no warrant at all; therefore 
court of aldermen in this cafe cannot be intended to proceed 


(o) Ante, 19, Inhabitants of Wootton Rivers, ant«b 

(i) Sse the cafj of the King v. page jco. 
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judicially, becaufe the commitment \9, per pMorrantutn in Jcrjp^ifiii 
They arc tlic proper juiK^es of an excufe made hy the defentiant i‘ 
why he will not ta.;o upon him foe livery, and if they adjudge it' 
iiif’i/ficiciu, and appoint him to accept it, and he refufe, it is a 
contfinpi of their authority, for whieii th^y may commit him. ' 

'rrif. I'ouRTH i:.:ccFPi‘iox,aii'J the mod infiflcd on, was, that 
in the return a cujhtn v,a'> laid lor the mayor, &c. to commit the 
oifender “ to the cultoJy oi tht. sitr.it I its of Loudon, or other 
‘‘ cjjlccr-^'' and tlic uaoliT had returned, that he was committed 
cujiod'uv nicer, 'W'hen it does notappe.ir that he wascitiicr SHERIFF 
or opjiccr at that time; fo that mure is put in the judgment than 
that IS warranted by the cinloin. It is lilcevvile faid, that he was 
commitad to prilon, but does n(>t fiy vvlien.. If he liad returned, 
that the pnfoner w.is coinmiti'd tri A\‘iL >nie, it * "dit lurve been 
better ; yet thac would h.i\-f be?n iiilufiieieiit 5 for though Mcvjgate 
is the k'iia,’s g^aa.l, air 1 .ul'iiiiling that thv‘ pailon to whom the de¬ 
fendant was comniitu.i >../ llien I.cep;n- thereof, yet that does not 
make him appa cc to be an oiiicer ci the city at lliat time. 

As to Till FO''K'i'(i Mxc’f'i'i u'X ivt:.'I'lict it is not returned, 

oiHcer of the city ; it 


■\\ GA I ii wa’' an 


that Tiir ivi'i !‘tn or 
was ai'f'.veiLd, liiat du turn hegm'''.hu*-, “ /g "5 j ACfaliu.s Fell, 
“ n’jioi [/lolev d'jmii’.i /r.’A N ka c.A'i'r, Sic” and when he 
coniesto th-- w.uraoi, he tel.' foiti), lli.it thedeiendant was committed 
to pii'on “ /*/ infiv iu'i nua ; ’ iihiv'ii can he intended of no other 
peru n than lie who \v.<s ai t!i,n iin''e keeper of Nexvgutc, who is 
vvl!i known to he an (a'lRe; <;1 tlie iheiill'i it! London, iot the Judges 
deliver tliat '.ou<l every ny./ith. 

O ^ 


CuRl.v. ile is committed to a UK REErEK, e'F NeWGATE, 
who may be an orieei ( I tin- city, hut not one attending the 
court of aldermen ; fo lhat it does ii'H appeal th.tC lie is a proper 
ofEccr of that court to it clivc him, and therefore not like a com-' 
milment hy the court ol king’’', bench to THF j.iarshale, who\ 
is a piopei ob.cei alway s alti luiing tliat court; and ft'is the fherifF, 
where the coi.'.milmeiit nru.c ny a judp^e of cyar ainl terminer z i. 
neither eh'cs it apj.cur ihaL 1 si;W(.atk is in Lnnd'ni-, but if it did, 
lie ouglit to be comnnt'-'ei to Titr sheriffs, and not to THE 
KEEFER Of KrwcA'i li, iiioligh, ihv.y might have taken^him as 
their otiieer ; but thi'-' Court e .nnu't taice noeicethat he is an officer 
to the iherifis, no more than they can vviiai boroughs fcnd.burgeires, 
to parliament. As tor iiulan'c; by tiio iiatute 17. Car. 2, c. 2. 
(• 3 *. thole who pre.ech in rtiratoirk/Vi I'nali nor come, or be within 
live miles of a borongn wnich lends burgelKs to pailiamcnt : a 
man was i.idiAed upon this ll.uute for living in fuch a borough i 
but it was (jualhed in this court, bccaufe it was not averred, that 
the borough wherein the defendant lived did fend burgees to^ 
parliament. Now certainly it is as well knov/n to this Court, 
what boroughs fend burgell'es to parliament, as that THE KEEPER, 
OF Newgate is an officer of the sheriffs of 

f <4 tV ^ 

FirTH 
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EXCEPTION^ It IS faid, he was committed quoufquc A 
cffncitirety which is void and infenfible, there being no fuch word, 

"'Then as to this sixth exception, viz. That the w'ord af't* void. 
concetiret” being infenfible, it is therefore void ; it was faid, that 
the following word “ dcclararct'' hath a certain fignification, and 
is more comprehenfive than “ canfentii *” if it had been right, be- 
caufc a man may confent to a thing, and never his confent 

openly; but when he makes a declaration thereof, he docs both. ^ 

And for the fourth exception the return was held infufficient, 
and the defendant was difeharged. . 


A 


• [ 

Cafe 82. i 


of peace, to remove a if an order oft®? 

U!o»al bifuajhid 


* The King aga'infl I T ill 

N ORDER was made by two juflicc' 
poor man from Kcdhnrin' to tlie parifn of Bt. Michael\\\ Si. 

Mi(ins‘, and upon an appeal to the quarie: Iclhons, tlie order of co-jlfmednn cerhl 
the two judices was quallied. Afterwards upon a <:<•? f/or.o/'/w.in to king’is'l 
brought, the fefiions order was quallud, and the flrft order was tbejof- 

conlirmed, lb that the poor man was now fettled at St. Alhaus. But 
of his own accord he returned to Rcdhn-ne.^ and the jiilUces con- f,,',. n-turning^w 
ceived that they had not any powt r to fend him to the houfe of ttw pt.ice froihc 
corrtdfion for returning as aforefaid, bccaufe they were of opinion whence he was.’ 
that the firll order was not before tliein. being removed by cer~ ''^'"'^ved, alUio’ 

^• ■ o j jl,g order was 

quarhed. 'I', 

Therefore a motion was made, that the Court would grant a Port. sog. 39^^ 
rule to enforce the execution of the former rule made in this cafe, 4»6. 
by which the fclfions order v/as quafhed, and the order of the two 
juftices conhrmed. 

But THE Court direCled, that the juftices fhould have the ^ • 

former rule of Court fhewed to them, and the older of the two ^ 

juftices, and if they refufed to pumih the perfon afterwards, then 
to move the Court upon an affidavit of the matter (ci). 


2. Bott, 795., 
z. Teim Kepp 


(a) See 13. fe 14. C.:;. 7,. c. 11, f. 3. 
of Bott’s Poor Laws, id vol. 757. 


and 17. Geo. a, c. 5. Mr. Conft’s Edit. 
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iXNFORMATION tried at the Brijhljury, againft ^V’^UnS'S 

one Samuel Faincy a miniftcr there, letting forth, that the de- ken 

fendaiit was the compofer, author, and publilhcr, of a mdft ma- tore a 

licious and wicked libel againft the late Queen Marv, which di^.l 

was liylcd « Her Kpitaph.” amiimion 

■ cernmg ufn, , 

mitiHafy cannot be read Jn evidence on the trial of the party for fuch mtfdemranor after the deatif/^ 
the deponents ; for the defendant, not being prefent before the mjglltrate when they ' 
taken, had no oppoKumty to crBfs~examine them.—S, C. 1, Salk. zgj. S, C, Comb. 

S. C. Carth. 405. S. C. i. Ld. Ray. 729. S. C. Holt, 294. g. Co. jg. Moor, 
f. Sid. 270. 2. Salk, 417. 3, Bac, Abr, Ld, Ray, 414. 2, Salk.419. 12. Mo 4 . ij 
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^jj«t k^iko Upon not guilty pleaded> the cafe,upon ^he evidence, appeitfed-^ 
be thus; 

Faint wrote the libej, it being diclatcd to him by another. He 
aftei wards put it into his Ihidy, and, by niiftakc, delivered it to one 
Brereton inflead of another paper, who tranfmitted a copy thereof, 
ihioiigh ieveral hands, to \h& Mayor of Brijlol-, w\\\c\\ ozc^SxomA 
-1 the mayor to tend for Brereton to examine him, v.'hieh he did upon 

oath, buL notin the prcllnre of Paine, 'i'hc defendantwas 
.'ifterwards examined hy the mayor., and confefi’cd, that lie wrote the 
r 16^ 1 libel, but that he did neither * compofeor publilli it, but only deli- 

^ ‘ vered it, in fit .id of another paper, to Brereton ; but it was proved, 

by his fervant, that he lent him to his ftudy for a writing, and that 
be not bringing ihc paper fent for, the laid Paine fetched it himfelf, 
and being in a room only W'ith Dr. Hoyle the libel was repeated, 

but he c<jald not tell by whom; but he remembered the firll; verfe. 

Breu'ton was iu>wde..d. 

*■ 'J'hc uucllioii wa'-. Whether his dopofitions taken before ths 
, unayor l.ioiild be given in evidence* at this trial ? 

'I'iir CooN.'f-tyi)' the yl'fcndant infifted, that, it could not be 
done by law, ticcaule//rr/r/i';;; being dead the* defendant had loll all., 
op[)C/: iunity otciols-e^vainining him ; that this cale vaas not like an 
iiitorniation Ivfore a coroner, or an oamination by jullices of 
peace ot p rions accukd, and aftei v.aids committed for felony^ 
b..caure they have power by a pai ticiilar llatute to take I'uch exa- 
mii'afmns both of the lafi .itul circimill.mce'', and to put it in writ- 
, ing and ( .■rrify it at the next general gaol delivery (a). But depo- 

, iitioiis of this nature arc nevei allmve’d to be read as evidence in 

n ct-L'il Litapd -’.id ir.iich lels iii a eriminal eafe (!>), Before the 

7. H-sevlc P.C. making tiiofe ilatutes no n.v.fle juflice had power to take the 

*1), 46. f. 36. iinorniailoji of v/itneiles againit c’ iniin.ds, neither e'ould the confer- 

vutors at common law take iue'h depoluions •, they might removo 
orfeciij'e the elniuib'-is of thept/ice., ajid the jullices o! peace novr 
' ■ may prepare buhiiLi'’'' fur Ttli; skssions ; but they have nojurif- 

liictioa bi foil t!v inuiftinent found : but it at anytime before the 
Ihuute they h id taken fiich examination*-', they were never given in 

t I'srhrae a'^'amii iheoaiiv. 

i y 

Tc which it v/v. '. a.rfucud, that the flatutc makes no dilFercncf- 
in tiiis taf.*, tbr riie p .v/cr of a juft ice ofpe.ice to take examinations 
is not greumhed ep.m it ; for !v; might examine a criminal by ■ 
virtue ot 111: o‘hce, and t;ie ila.utconly enforces the execution of his 
otlice by comnunuing h.m to take fiich examinations j lb that if he . 
had cornri’.ictcd it to’/vniing, and tranfmicted it to the* gaol delivery, 
it wotddluive been gf/ea u. ci/idence to convu'.l: the party; and the 
reafon v/hy fuch anexanniation lhall be read is not by virtue of Any 

'ri." tl.UiWs I. Sc 1.. Phi. G’ Civd aflKm and enninal yrtficatient 
Mo’y, c. 13 and tht a, £c 3. Ph,’. & tlic evidcnct of paptrs. AitomeyGche- 
c. 10. . rail-. Le Mercliant, 2. Term Rep. 201/ 

{/•_} 'Phtre is np difFtrence beij^'fcn 

ftatm?- 



Ibtttte-laW) but by the avthorityof the perfon before whom the oath 
is, taken; and if fuch oath ihould be falfe, the party might be in- 
'di^led for perjury. 

♦ The Court thereupon fent ^tpuifne 'Judge to confer with 
the Juftices of the Common Pleas; who returning, THE Chief 
Justice declared, that it was the opinioii of both Courts that thefe 
depofitions fhould not be given in evidence, the defendant not 
being prefent when they were taken before the mayor, and fo had 
loft the benefit of a crofs-exainination. 



Pain*. 
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Then the queftions arifing upon the evidence to prove the 
defendant guilty were thefe : 

First, Whether he was the author and compofer of tlie 
libel ? 

Secondly, Whether he was guilty of the puhlifliing it ? 

As to THE FIRST POINT, there W’as no proof that he was the 
fompofer of it, or that he wrote it, but by his own confefhon befoic 
the mayor. Now if fuch confeflion fliall be Liken as evidence to 
convidl him, it is but jufticcand reafon, and fo allowed in the civil 
law, that his whole confeffion ftiall be evidence as well for as againft 
him (a)., and then there will be no proof of a malicious and feditious 
publication of this paper ; for he confclled tfiat it was delivered by 
miftake. 

Secondly, As to his publifliing it ; if the evidence had come 
up to prove tliat he read it, th.it will not be a publication, and the 
writing without the publifliing is no crime. It is true, my Lord 
Coke fays (e)y that where it iiinialiciouflyiepeated, or where a copy 
ofit is delivered to another, this will be a publication; but here is 
no proof that the defendant repeated it in the prelcnce of Dr. Hoyle ; 
for non conjlat but that the doctor might read it to the parfon. 

The jury, upon confideration of the whole matter, found ft 
fpecial verdiif, viz. that a certain perfon to them unknown did 
Ijffortounce, dictate, and repeat, the words cont.iincd in the libel, 
which the defendant did write j and if that will make him guilty of 
compofmg and making the libel, then they find him guiltv, and as 
to the publication thereof they find him not guilty. 

>, This verdiil was afterwards argued, that there was fufficlent 
veixter found to make the defendant guilty; for it is elTential tLat a 
Jibel ftiould be in writing. Words may make a malicious fpeccli, 
but it is writing which makes a libel ; and this agrees with my 
Loro Coke's definition of a libel, that it is feriptura defatm- 
4$ri,a (c), * This is the firft time that it became a writing, and 

therefore it differs from tranfcribing,for thatmuft be of fomething 
ih jbeing before ; but in this cafe, when the defendant heard the 
words repeated he knew they were defamatory, and he could have 

1 '^\ m ) a. Hawk. P. C. ch. 46. £ 5. 


If on« perfo* 
(lidl-;itc,and.ino- 
thi I write down, 
a Ubc!, both are 
equ.ill; the ma- 
ktr'j of it: bue 
qu. Whether a 
■pci fn.T who tias a 
lil-icllous writiuf 
in Ins poflt'tnoQy 
and leads it to i' 
p’.vaic friend in 
I’.ib own liouftf 
IS thereby guilty 
of jiuLhJhing it. 

Moor, SI j. 

4. Com. Pi|. 
8vo. 716. 

3. Bae. Abr, | 

497- ' 

1 Hawk. P. C.* 
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Paine. 


Hob. zij. 
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mother piirpofein writu^g it but to perpetuate its memoryj afwilti 
he made it a libel which was not i'o before. »*< .' •• • 

It was ARr.uED for the defs.iilant.^ That there are three 
things tQ be confidcred in this vertliit, vi%> the writing, the making, 
.ind the publication. I'.he defendant is acquitted of thelaft; <o' 
that if the writing do not amount to the making and compofing, 
then he niuft be acquitted of the ■'.Wiole. Now it cannot be faid, 
that writing is either a makiiig or compofing what is written ; for 
if that fliouid be tnie, then a man cannot write any thing but he 
inuft be the authoroi it. 'I'he writing may he foine evidence to:i 
jury that he did it witli an intention to puhlifh it but he is 
acquitted of that; fo that to m ike th'- defeiidaiit guilty of this 
information he inuft be found to be a coni: , ■'ei, or a procurer of 
contriving it, which can never be by writing aco^y. How far the 
bare adt of tranferihing a libel is criinina!, is a nutter of another 
coniideration ; it is certainly an oftence, and by confequence 
punifhable, to tranferibe it ; but it has been a queltion, Whether 
the writing .ind delivering it to the party hiinfelfis punifhable by an 
action on the cafe ? And it is generally held, that fuch an adtion did 
not lie at common law, bccaufe it is no publication to deliver a libel 
to the party defamed ( j, which is eflential to make a man guilty 
of it ; but becaufe it is an offence againft the king, and tends to the 
•breach of the peace, it is punifhdble in the court of king’s bench by 
information at the fuit of thk Attornky General. Now 
the reafon given in the Books ('cj, why an adtion will not lie in 
fuch a cafe is, bccaufe the party intended to be defamed receives no 
injury, for he cannot be defamed where there is no publication of 
the libel ; and the reafon is the fune in this cafe, becaufe there was 
no pubiication ■, and i t ir, the fame offence to write and not to publifh- 
as to write .uid i'uir.cdiately to burn tlie libel. ; 


On an infoen-.j- I.ASTLY, ifw'i'.ing or tranfoiibing a libel is a crime, yet, .as’ 
■liewforaliiiil.tl.e it is laid in tin-, info.ination, and found by the verdidf, the Cotirt 
nruft hiid cannot give judgment on it; for the jury have found it generally^, 
^pn amtKo It was writing is’making and coinpcfing, then they find himguiltj|^ 

Witten or piu- Jo not lay mo w cl forma.^ as laid in the information j they? 
•t . ' Ihould have found ^.73 r 7 ff/ 7 ,v 5 he did write it frfj. 


i «) L.lusl)’.. C'li; e- t'o fcn 
(/>) Dr Wi)Oti rUi. ..If, i', Cc. 

C.ro. C II I'"., I. VI III. ^ j 

{d) Jtlta: bc.n i'"eJ, 

that the only queitionsi, on tht. trial of an 
indiftmtnt <‘r infornittionfor a libel, for 
the ccnf’dri atior. cf a jiii'y are, tlie f.ift of 
Ijuhlliliinpa'id the tuit.b ot \\w iiinujKdset, 

.and that whtthti the matter be or be not a 
libel is a qaeftionof low for O'e o.'nfidfia- 
U'in or rlie Court, Rex v. Withers, 

3 Ttiin Rep. 428. But doubts having 
-iiiKii wiuther it was net conqittent for . 
tilt jury on not pleaded to give their 

vt'idiAon the wiiolo maltcrin iiTac, it is 


tnafUd hy the 32. Geo. 3. c.'Co. “ Tfot 
“ cii every trial of an indidmept 4)t* 
“ information for tlie making or 
“ ing any libel, the iury may give a 
“ i.il verdift of guilty or not guilty japd^ 
“ tlie whole matter put in ifllie, antfth;^ 
“ not be required or direfted fey 
“ Judge to find the defendant 
merely on the proof of 
“ of tlie feiife aferibed to the wortlsflf tJij' 
“ libel: but it is prdvidifd, th^ 

'* Judge fhall, in his dlfcrcti^fn,,g^^i|!l|^ 
“ opinion and direifion to 
“on the "matter in ifluc; 

“ manner as in other criminal cafes,” . . 

fi 

Curia*! 
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V * Curia. The making a libel is in oficncc, though never pub- The 
iifc^ ; and if ond diilate, and another write, bolli are guilty of 
•jnaking it. To what purpofe fliould aijy one wnte, or copy after ^ 

another, but to fhevv his approlution of the contents of the libel, »■ 417.' 

and the better to enable hint to keep it in his nicmoiy, that he may 
repeat it to others. Now tliough the bare reading a libel may not *' 
be a crime, becaufe a man may be Inrp.iild, and not und^rlland i. Mod. 5! 
what he is about to read, )et when one talccs it frt'in another, 470. 

and hears it fpoken before lie wiites it, this e.innot be by fiirprize, 35 * . * 

becaufe he has lime to exorciie his thouglus bef irc he vrltes what g 

he hears read ; fo that it is not a libel by repeat)I’g, but by writing ca'rth! 407^* 
it. It does not appear upon the evidjiu-e, that ;liis libel .v..s ever z Bl.Rfp. 1037^ 
written before ; fo that the defendant inLill be galUy of the leMking 4- t-'om. Dig. 
it, by firft reducing it into writing, though probebly he might not “^'*^^'*”(8.1.).- 
compofe it. It is true, the dcliternig it by n'lifKikc i^ no p'tblic.t- **' 

tion; and if there was no other evidence againll linn but hi', own 
confeHion, the whole muff be taken, and not lu nine'll oi it ,is '.vuiild p 
ferve tei conviiSt him. But when he feat ins Ic. . ani to Ins ftudy 
for a papc'r, when he did not approve of the paptr b on ^ht ''y the 
fervant, but fetched another, it is not mar.-iial wh.-tliei o wis read 
by/?r. HvjU or not; for if that was the libel, and mad by cither, 
it is a publication. If one repeat and aiiothi 1 wriic a libel, .’nd a ’ C- 

third approve wh.it is wrote, they tne all m.-kers oi'it ; for all per- 
fons who concur, and (hew liKir .iJient ot ..pjjiMbation to do an un- f * * 
lawful a 61 :, are guilty: fo that, mnidering a man’s leputation by a 
fcandalous libel may be compared to mur.li-riag hi.i perfon ; for if 
fevenl are allifting and encoui.uiioy ,1 nvm in the abf, though the 
ftroke was given by one, yet a.i me gniity ol hi'rnicidc-. 


Sed adjournatur. 


King ugahift Slmip and Anotiier. 


- [ 16S] , 
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alias capias, for he does not fay, “• uutc rctcr.-]. al'unhis brevis 
« de capias^ ^c. • turn of tk^ 

And upon a fpecial demurrer to this pica, and this * matter 7 ny 
;I)$ ing fhewn for caufe, for he may die before the return of the bar*. ; 

iMlis capias adfatisfacievdmn^ whereas the condition w'as broken by 5 q -tgjjj J 

return of the firft capias ; ' 

The plaintiff had judgment, although it w'as infifted that this i^'saik*?'-, .*g;i 
being in bar was good to a common intent. But THJi Court 1 Mod. 5,6^^ 
opinion, that the word “ alicstjus” was neceffary ; which i. Vent, ajjf S 
omitted the plea was ill. f- * 4 »* W 

T - S. Mod. 31, , 


Ilaincs 




man cannot 
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Haines againjl\ Jefcott.. ' ' ' 

V'?» ' 

PROHIBITION to the ecclefiaftical court on a fuit 

againft :i man for marrying his fifter’s baftard daughter. ■ I*- 

The rcafons offered werethefe : T‘his marriage is not prohibited 
by any law ; it i:< not wiJiin any of tlie Levitkal digre%s^ and fuch 
only are tinder the cognizance ot the fpirltual court 5 for if a 
marriage be not unaler foinc of thofc prohibitions, it i.s not to bs 
impeached by an}' bccanle it is enacicd by the 32. Hen. 8. 

c. 38. “ that .ill :i',.irri.'.gLS contracted by la'tvful perfons Ihal! not ba 
“diffolved and iiich arc all thole who are not prohibited by God’s 
law. Now this inaniage is not prohibited by God’s la'v, which 
muft be intended ih'j Lcviticallaiv given to ''he H:tnR.E\v.s, under 
the Mofaick difpcnf.ition ; in which law there .o'' fix degrees of 
c(>nfangi{i)iity.f \x\A feven oS. affinity., cxpicffiy forbidden. 


IN CONSANCUINiry, 
j 1 matt muji not mat ry\ 

1. His father's fiftcr. 

2. His mother. 

3. His mother’s filler. 

4. His illlcr. 

5. His own daughter. 

6. 'I'hc daughter of his fon 

daughter. 


or 


IN AFFINITY, 
j 1 man muJl not marry^ 

1. His uncle’s wife. 

2. His father’s wife. , . ' , - 

3. His father’s wife’s daughter?'. 

4. His brother’s wife. 

5. His wife's filler. 

6. His foil’s wife, or his wife’s 

daughter. 

7. The daughter of his wife’s‘lbn 
or daughter. 


* But a filler’s haflard is not mentioned amongft any of thefe 
degrees. It is true, the Livitical latv forbids a man to approach ■ 
to any near of kin to uncover their nakediicfs ; but that can nevar 
be intended of a baftard., hecaufc he is of kin to no perfon what0- 
ever,; he is not elteemed as a child in our law, neither is he bf 
fufficicnt confidcration toraife an iifc as one'of the kindred of the'- 
grantor; h.c\s quaJinuUiusfilius : and therefore it is not a principal/ 
challenge to him being leturned of a jury, that he is of kin to* 
either party, becaufe he cannot be of kfii to any: fo in pleading,- 
cither in a real or perfuul .aftion, he cannot alledge any Jcindred; 
and nothing can be conferred upon him, but it muft be "by fuch ^a^ 
name which is common, and may be alfumed by any other p^j 
fop (a)- It is alfo true by tlie eighteenth canon of the Apo^tles^j 
that a man who married his filter’s daughter c/mVai non poteji 
which is all the puniftiment that the church in thofedays cou]^ 
inflidf on the perfon lb married. ITey had no jurifdidtion or ppWliil 
of divorce, even in cafes of inceftnous marriages, and the.rele^^ 
could not enter into any examination of the caufe. 
parties were fepaiatcd,it was by the authority of the laws tb' 
they were locally fubject; and therefore it may be a qu^| 






(a) 6. Co. 63. 
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XVhat power the fpiritual court has to 
ter? Blit it bein:^ a jiuifdiiStion wliich h 
it was not difpiitcd now, only a pruhibicio 
whol^ matter. 

E cnntra. The plaii'.tifFcomes too late for a prohibition, fiir he 
hasanfwei\|J all the allf-iMlions in the cocleriailiea! coin t, where if 
appeared npon proof, that the very p.ulon whobapuz ’d thebailard 
married her to the pl.iintiir, and did not aj:!vtaval.e tlie odbnce 
to him before marriage ; Init he perfilleJ i.i his leiobitit'n.— 

Now as to the LeviUcaiUiw^ itexprclTly prohibits thatr?^/pi nx'nnum 
fanguims fui non accedat ; and at the time when tliis law was 
cftabliflied there was no diiFcrcncc amongfl: the Israelites 
between a child bvwn in adultery and in lawful mairiage ; and 
thcrefoic a haftaHl was proxnnus jiinguinis ainougli, thelo people, 
who were the belt expoiitors of that law to rvliorn it was firlt 
promulged ; and all the commentators upon tliis law do allow the 
unlawful iflue to be incapable of inheriting. But though the 
marria?-e of the uncle with the niece is not forbidden by the 
Leviticallavj (a)^ yet that of the nephew with the aunt, either by 
the father or mother's fide, is prohibited ; and * fo by confequence * [ I70 3 
the other mufl be fo too, becaufe it falls under the lame degree of 
kindred with that which is forbidden by name, it is prohibited 
by the Levitkal law for a man to marry his filler’s daughter ; and 
it is no objeclion to fay, that a baftard is not a daughter ; for though 
fhe is deprived of fevcral privileges by particular laws, yet if there 
be any morality in that law (which cannot be denied}, it is morally as 
unlawful to marry a ballard as one born in lawful wedlock ; and it 
is fo alfo in nature, for the Levitkal law was grounded upon a 
natural as well as a politick realon, to enlarge their kindred and 
unite their families, for there are natural as well as legal kindred j 
and if this fhall not be expounded to fall under the prohibition 
that a man ad proxitmmi Jauguinn non accedat^ then a mother rn.iy 
marry her ballard fon. 

The Court inclined not to grant a prohibition ; 

Sed adjournatur. 

(*j) 2. Inrt. 623. 


pnxeed in this inat- 
as often been allov/cd, 
A v/as prayed upon the 
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Hufley (igainji Jacob. 

J(ONl»ON, 7 T^ILLIAIVI HUSSEY complains of Alexander 
to wit. 1 ' 'JiKcb., in cuftody of the marfhal of the Mar- 
of the lord the king, being before the king himfclf, for that, 
'towit, that whereas the city of London in this kingdom of England 
% and from time whereof the memory of man is not to the contrary 
Wth been, an ancient city •, and alfo whereas the town of Hc 7 \'ford 
fil this kingdom of England is, and for all the time abovefaid hath 
been, an ancient tov/n i and alfo whereas there is had and exifteth, 
VoL. V. M aiid 
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anil for all tlio tM)" .iVxnc! li-l i!>v;re \v;!s had '.'•'n! hatl' be "A, z cer'tairt 
af.rienr and l.ridabl' cniloni uIl-;! and arnTovt d aiuonglc n!C'rchanc% 
;n’i! olhc: ulinir, l, rninijn^^ a;oreiaid, 

and iiUM'n. ni- .nid uihar (Krlnns uling l ininic'ivc (liaclliii^; in 
..fnn r.iid- in.it is tn iar, that merchant c^r oihci jiatron 

rcfidiii'^ HI Hr:t f;r'l afo'-jJaid Ihnnld mak'- anv Inll v' cach.in^c 
a!c.inline to the cniKnn of intaohan.ts, iitd JiicJ :h>. I'.nne bill of 
c 'ic'/iaii'aa fo a".ofbcr neiTo:! nhinj commerce dwcilm’• m London 

w _l ^ w ^ O 

.iforeAndj and by die iaire bid reqira.'f ihjf.nie mcicliant or other 
perion comir'crce rehdmg in LonLu a! nal.iid, in liich 

bill ol c\cb ui'ac ;ianie<h vdi^'n the lama bii! o" exthanti-c fhoitid 

^ iL 3 


be in direclal, tv) pay aii\' Imn ofniam’ in lut'i bill ol cxchaxige 
mentioned to any otln-r iiu ichiant 01 orb.ei piriv.a in the fame bill 
of exchjn'.;e at an ‘ dina in fii*.'’' I'iil of exchaii';;- in', v d. 'd, and thut 
if fiich increhant or other peil'in d.velHng at i.onnon a'orelaid, 
to whom any fiicli bill or exchange hath been In directed, hath 
accepted Inch bdl ot evehanne to him in diieclaJ a^ atorelaid, 
accoixlino to the cnftvim vrf 'n.-rtha,a.. wall fiich merchant, or 
other perlon to v.'ht in inch hill of e xliaiU'e hatli been (o direrited, 
hath been chaigeable by iiich acc.-ptanca, and for all the time 
aforef.iid hath I't -n avenHi'intd to be chargeable to pay fuch fnm of 
money in fneh bill ot exchange mentioned, to ineh merchant or 
other pci foil in fiich hill o'’ cxr iia-nae named, at tha tl.iy or time ii\ 
fiich bill ot e.xe'iange a;>p<'!ntv d ior the payment thereof, according 
1(1 the terror atuf eiov l ot hair bill (d exehange. And w^hcrcas the 
right hoiunnablf the l.ord CJiandvh^ on the iitt day of Oitober, 
in the vear o! ( bir laid 16vj b h-i”:;-it: /-/arv'^^rr/uforefaid, and 
nfing commeiec, that i.s to ! 'V, at L'. " !:n aforefaid, in the parilh of 
the Bl-lli'd tl'ln) 'f the nr the ward of Ch.-ape.^ made Jiis 

brfl bill of excliaaige beari-.rg ilace the fim^, day and year, and 
directed the lame hill or c.xch.an je t(''the aforefaid /uoxander 'J/tcobj 
then rcfiding and dweitni’; and ulnei cominc'ce at 1 .ondon a'bre- 
iaid, ill the jiarifh and v.M'd afon ..ml ; and by the fnne bill of 
cx(.hangc tiie aiorelaid Lord Chraud'is requelfed the aforel'.iid 
Alexander ‘Jacob to p.iy within a inontli after fight of his firft bill of 
exchange the film of one hundred and twenty pieces of cold, called 
guineas, fo the aforefaid by the name of Captain 

Htijfcy^ the aforelaid Lord Chandor. and H'lillam then and 

there ufliig commerce ; and the fad H'Utam afterwards, on the 
7 ,b'th day of the fame mot'th of Ort'Acr^ m the )e.ir abovel dd, at 
London afotelaid, in tl'e parilh an ward aiorcfiid, did Ihew the iaid 
bill of exchange to him the faid Aiexandir, and then and them 
requefted the faid to accept the laid bill of exchange, 

and to pay' to him the (aid lP'ill'iamx\\TO laid one hundred and tvventy 
pieces of gold, called guineas, accouling to the tenor of the bill 
aforeftid, and then upon tfie (aid Alexander tlien and there upon 
liglit thereof .icctpucl the laid bill of exchange, according to {he 
t'ulfoin of me: chants albrc'aid, by rcafon of which faid acceptance 
of the faid fiiil of exchange, and by rcafon of the preiniies, he, the 
the (aid . m.i/i V, according to the culfvjxn aforefaid (b ufed and 

approved 




hi B. n 


towit, the 
.If id 
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approved iis .i!ojLr.iic.l, became i !i.iriieabic (o pay to flic aroivriiJ 
WilUnni the laid uue hiindri d a.ai i .venty pieces of gold iit the Ibid 
bill of excliang.' loc.itiooed, acioiding to the loini and clK.ct of 
the faid bill ; and th..-a!.'; jib'd .v.o.'./i/• afu'ivvaid 
day and ye.ir lalt incnfifr’d, at L::i'L:i afoiXiaid, ,it the p.’i’il.h 
ward afoioiaid, in coii'id .-ptiofi c,r th pivfniles aftrelhid albi'aed 
upon hinifelf, and to the 1 lid IJ i ill \iiii than and n-i. le i'aiibfudy pio- 
mil’ed, that he th ; rail /h Irr tiu ib.d. o.ie Iniiid/ed ai'il ivviait/ * 
pieces of gold, C-'Med gainj..', ni the aid. b.!l ot eyt nang.* mentiniiej, 
would well a.n'l f.iitlifiidv jiav and dif, ;'/ to th."' laid ///'///(.'w, 
accoiding to tli<; f’>oii and eirecl; of th.,‘ f'id bil! f^jii moj. 
And allb uhnx.is die afore',.id yt/c' i" a’.erw.uds, m the'b .‘t d.iy 
ol Di'Leih'iin\ i’l the i ear 'v' C )ijr I^eid tor; ;t /. ; bv >' '1.0 0, in (he 
parilh and wau! '.fb'''. jiid, w,i-. ind -d loiiu la-d // 
one luindj'jd a.nd twV'Uv [iitces (d’golJ, fiiied gui.'tj.:-, of 


Hvastlf 

agii’iji 

Jacob. 


[ wO 


in 


-,'tht 


n . , .1,, 

k iv ^ ailLl«. 


t ,!L: 

I, ) 


•tut 

;er 


' 5 '^ 

^icfj 


of one hundredand t.hii 


:<' poLCiJ.JO! Jaw.'ti! ,no;ijv c.i Ei:.u'(n 2 u\ ^ 

for fo much nioiu'/ bv lii n ihe laid lllil:r>'! ioi the l.tid * 

at the fpecial inuanee au.! lequ.di: o; lum th.e (aid 
before tliat time paid, 1 ;:d ' Utiand di.builed ; and being tlierco!'!,) 
indebted, the afoiet.dd a/,'’a*.7‘'.'’'', iti conlid'. Mtion tli-re.ig .dlumed 
upon liimleh, and to t'’e '..‘;d tl lil'unn then and ther ■ f utiduily 
promiled, that he the taid /■lu xuti Irt wo dd v/eli and C.itlifidly 
pay and fatisfy to him th ■ i.iid .',v/ the (u 1 one luindred aiiJ 
twenty pieces oi gold, c,.i!.-'l oft’;.- •• d.ie ofth.- ii.ie hun¬ 

dred and thirty-two ponaK I ii'l m -nooii-d, wii u !; .di add be 

thereunto requc/led. And au'o ..h' f id vi/,eA auci - 'i'''Cf‘l'‘:rora«)« 

wards, to wit, on the l.utl luff d.'y of 7).’,in the ).'ir Ltft 
abovefuid, at Londoii aforcf.dd, in the p.iiiih ;md w.'rd an n.tiitd, 
wasind.bted to the laid IJ' iiluinL in od»i r o.n' hundied .nnl i!i.,.'', - 
two pounds of Ij^m^llimone'/ ot E toi 1.. .nuui ni "i., Iv/ in.e 


laid lEUliatit tl 




faid yHt'Xurhi 


tO.j fpjvi.d iidl.inee ai.J 


requclf of him the faid xHtxinitur, lidbo' th.u tune lent ...ud ,id- 

vanced; and being foind bted, tiie laid JU'MiH'Iri E\n C!);iiid.naiion 

thereof, aiiumed upon liinded', and t) the faid //'o'/Vr/ui dim and 

tlicre faithi’ully promiftdthat he dve laid uA -.'u'hky would \vtJJ and 

faithfully pay an*! f.rijryio the I'a'd //////urn die laid one hu'idted 

and thirty-two poundslaff in 'iifioued, wirm he ihould diercunt'' oe 

recjuired. And ailb wh-'-eas ti'c (iud A!'' n-’d r alee, v/ar.!to \i il, on T'.slikcformo- 

the faid flrft day of iti llic y'-'r !ali .ibovefaid, at Lundon ncy hod andrc-' 

aforeliiid, in the pani'h and ward aibrefaid, was indebted to tlie laid 

fViHia/ji in other one lumdied anrl twenty pieces ol gf'ld, called ^ 

guineas, of the value ol one inindn li and thirty-two pi.iiud, of like 

lawful money of En^Lind^ for the like fum cf mi iiiy by ihc faid 

/Alexander the laid IFilllamy and to the uli; of li.ii the la‘d 

IViUiam before that time had and rea.eivcd ; and being theieof fo 

indebted, the faid Jk'xcKdct\ in conlui a ati.on thereof, all'amcd upon 

himfelf, and to the faid IFEliam then and cheie faithfully promiled 

that he the laid /Uexander vnnudi well and faithfully pay and fitisfy 

to the faid IFilliam the laid one hundred and twenty [iieces cf gold, 

called guincasjlalt mentioned, when he Ihouldbc tlieretorcquclLcd: 

M ?. nt'verthcicfe 
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JJ-fStT V 

J *.co'n. 


n( Vv ;-ih'.:!.-fs the 1’'t,-. !iot ,\r . !! :T"n:i.li:ri his fild fcveraf 
ptoii 'ilj-. aPiii in I'nrm anir'jlpjd mad;, 'nut contriviiiaj 

r.iid iiaiulnlcj.:!; '.i^riKlm^' L.ariily .-n:l I'j’nriliy to dccaive and 
iLt a.id tlij lai>l /> I ’.'Hi in riils bdialt, h.i'h not p.ud to the lliicl 
//////'i/n; flip laid 01IL hiinciu'il anrf tweritv picc-'s of'ndd, caded 
Breach of il-.t guinea,-, in ihi; i.-id hi It [iionuid abovtinentinir d, a; a month .dicT 

fiiftpraitia' j, -'nidihc fa.d '-1!; ni ,.vchaiij:oabnven’.c;niona(!vor the laid (cnmial 

Aiid cfrlxcii.o-luiiii. of monay ii tha laid lac'ond, thnai, and tnir i'i proniiCa'-, 
tiirec jJK'iri.i., ;i!:hin)>,l) to pay iha laid lavoral ol money in the fuJ lecijnd, 

third, ; ' 

tha faa 

in tha war of ('I LoiJ ib'ld, and nibaii afterw.irds, Lon,ion 

aforalaid, in die paMlh and ward.if nxl ad, w.o 1 •nueff'd by thcfiiid 

* 1 72 1 IFiHarn^ but hath !i..’i rfo \idi'i]iy reiuli-d, i.iui y‘ doth raliife, 

to pay the I.iuk to him^v/hau i','Oii tin. laid lain that he i> 

value of four liundn.d jioiind,., 
>'\',d. now litre .it tliisd.ia, to 


y: 

iiaa i inr'Ji•omilt"' ano'/envantir'ned,tu him I'ne laid IViiUnm^ 
1 attarwa. d-, (t) wit, on (he tenth d.ty of ylpill. 


,1 i 


Alcxan 


Irnp.uL'.ii-f. <• 


,, a.id li.ith da.m.i^e lo liie 


injui c t: 

and tli ’mupo'i iia hiiim, rva. 
wit, I'l uL'r, j’e\t aatei (he omirow ol th 
lama 'rerm, until w lueliday the fr.J a//.’Av.7r;/t7-had I.-ava toimpari 
to (he laid hill, and in’ii nr anlwei helnie the lord the king at 


Iloly '^frinity^ in this 


llAiiiiinlL'y ^ 


eome .is weil 


ihij l.iid JPlH'am by his laid attorney 


Plea a 
firll ecuiu 


nientuuK-'d, the faul ylh xnruK^' l.uth, (hat he^^i^a'irtuc cf the laid 

1 taking ahove- 


Crncni w ti"' the l.ud y/mam.'.-f-r by iV/y>/ii his attorney ; and the laid 

theftcondjiliiid,//.v.vr//r;/ar dalends the lone and injiny when, f'Ce. and as to the 
and iouitli Iheond, Uiiid, and fourth pn'milas .ind uivlertakings 111 the faid 
decLuatim .iumv. .noiiMoiu d, the liud y/Aac//<,k’r faith, th.it he did 
not ailume npnn lia.il’an' in manual aid form as the liiid JVUliam 
abov e tom|;i,'.us .I 'aiiiii him , and of this he puts himlelf U])on the 

and a.-, to the faid 

full: pionuie iiiui undart.ikir.g, m the faid declaialion abovx-- 

il(h 

hill of exchange in llie fi.ll pronufe am 
ineiitioncd by hun as afnraldd mid', oughti'not to be charged, 
tini bt'caufe nioti dm,; (lea ilia L.iii Lnsf Chinukis at rhe fad time of 
Lord iJr’d'X tj|(. l,jil (.f i^xcdiaiigc, or at any iima atteawards, was 

not a [iarfoii tiling cornine.ee , pri telling alio, that thi (aid U'lUiamy 
at till* laid time ofinakii'g the i.iid bill of exchange, was not a per- 
■ (’’v no' t\';nit,e ce, a^ (lie f.id lyiH'iiun by his (.ud diclar.ilion 

amirchant ilhove luppeias , ri-vcrilrdefs ihc liud JL'Xuniler for pica laith, 
that after the tv "iit-■ nniLl, do of .SiynvA/'fv,m the year'of CJur 
ajie (T.Mutc 1664, .md htf ■' -■ ;• making tiie laid bill of t,\.ch«iigi., to 

garnm 7 .r'lc^'l"d> V-fn ll do' <'f Oolot't'fy in the year of Our Lord 

thatth” b.lUv.ii tthovelaid, at London tuorefiid, in the uarilh and waid afore- 
given for money faid, the laid Lord Cbar.dcls o^rA // ////<//’« played between theiufeh es 
loft at lyiiijrd by t ninn giiruc ealled hazaid, and that the laid 

Lord Chandoi: then anu there at that game, at one time and at one 
meeting, lod to :!ie faid V/ilUam the abovementioned fun of 
one hundred and 1 went/pieces of gold, called guineas, and that for 
(ccuring the p. yii.eiitof the laid one Lundieil and twenty pieces 
eif gold led by iiiiii the hd.a Lord Chirndin to the laid JVdliam as' 
afei. faid, ha* tlie i.iid l.o)d (dhandoti altci wards, to wit, on the faid 

twenty- 


v/as not a m 
cliant i 

and th.it 


tiv 
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twenty-firfl: d.iy of in t'r: y-.ir o '()’.!; T/'id 1693 .sUin of. id, l.'viffT 

at the parifli and w.Kd afoai.iitl, direct'(i hi-, 111 I' hdl ui cXvlMn,,: -r- Jf. 

to the i'aid and by I'le I'l'r.' lull of cxcdi.inyo llu* .1 

Lord Chanloh rerf’i.'ilcd 'em the laid to ['.ly .it a ir.on'.b 

after fiirht of the faid bill o;’!'M'h.i'V'C the fud (i;ni of u.ie hund'al 
and twenty [iicc'_s of e/'ld, t.died gnni -.i'', to tt..; ii.i.! IVilJi.Jir. ; 
and afterwai-ds to wir, on the fii'I i\ ■ r.iy- i d ih day of O.loi'cr, 
in the year Jalc abovefaid,iip.xi lijdu of ;I" f.i.i li iJ b.i: ol’e.\ch.inge, 
h'j, the (aid /lUxundfr^ ac L:’ino'i .dbicl.ud, m 'heo.udli .iiid w.rd 
afoudaid, accepted the faid Oili o( eXch.'iKo* I'H .lio j.avnie.it o( the 
faid one luindied and twenty jii'.ces of eo'd, .mj .if''u.n :d upon * j' i 74. T 
himleif, as the faid Jk'iU'urnhy tlie iLil.'re,. ii a.'.iel.iid .'irive iuth 
fijppofcd ; by rc.ifon of whreh premil ■ , ;iitd b;' | lo o r)f th,- ll.Ltiite 
in that ra(c ni,.d * and prov ided, the fud In'd bil! of 7. b, liiin 

the (aid Alexandi'v as aforefud .iceeptO'J, and if. .u'cept.iiieo ih reo;, 
and the promill- and inideitaLini^; of hi'ii iIil l .ul ./.'■ .v./;,./.li / hmi 
the fa id Alexander l'S afiref.iid ni.'do, becaiiie .e, i v/ei ■, .unl n uvaiv, 
void and of no fotce in law, and this i.. im« 'I'v ti'V; ufy • wheic- 
foie he prays jndgnieiu, i( lie by virtu,' o’ t!v ' ill oi axen.i.iyc afore- 
faid by the aforcfaid L',rd anaioll 'be fnin of th. darnte 

aforetaid as aiorefaid ''oven .andinade, and !)v !u:e. thaiu.l /i -xaiL'i-r 
in form afofelaid accepted, o ight to be etharin d- dec. rx-ui ri’ - fud r-ji’-ci. 
William faith, that he, by anything by thi. fu 1 Aiexanucr above in 
pleadingallcdged, as to the iiril prouiil.’ v' .ind, r. tinng af irefuJ, 
ought not to be baned (loni having hi. i ud action th.. eor.igain(i- 
him the (aid Aiexandei^ becaufe in: ('i:th, that the plea af.u jfiid, 
by the ("aid Alexander in maiUKi ami for n al )i e(iid .iltvne j'lead'd, 
aftd the matter In the l.inu' C'^ot.'in'. d, are n't fudi'ti'.'nt in ’,iw to 
precl'jdc him tlia ('aid Iliiliain i '/n ■a,-,’ni; i f ...:d r ; :i ("of 
againit the (x'A Al-’xandir , wnu b f p,b' i!t',; (.'i.I If u’li,t,n 
hath no iicce(lily, nor is he bound i-'y t'u’ ! n-v ' I .lie i.m-I m any 
manner to anfwer ; and this he i^ rc.'.dy ■ ' -'t.; ; wlkivd'ce (■.. 

want o( afniHcient aa(wv.r m tin-' h. b'i'’, ii" t 
judgment and his diin,'.e-e-,.Jnv oevi!’* n of (*■ 
the (aid fiidt pioiniie and undv) taLing, U) Im . 

And for caufe of deniu! I'"! In l.iw in tin-, heh-d 
form of the (falute in tl.it cfj in.’. f: api 


I.ai ( 7 - 


am j .ly; 
■" ivr.-peifv.in tucx’ of 
.’upuiyed to hini, die, 
(o tlie 

1 p'o.i'ied, Ii" titj (aid 


William ihewtth, and n- the tL'u;t im. de no.u'fai(..<, th f- aiims 
following, tluc is tofiv, (I\;t the pie.1 .... i'.,;iiif ...nounis i/i'Jy to the 
general iii’ue, and a!Id is d .ui'lc, ' .’ 


R. :tt.un, 


and 




form, and ai(o i,n no .'nl,.e: to the de.,l.i aiio i .il ircfa.d d\iid the Jo;nder in de, 

faid Alexander l'.iit!i, tit it the j'La ai()ie!ai'l by lii.n th ■ fii.l‘u'a'rcr. 

Alexander^ to tlie Inji; proniii. .md unJei t.i^iug in nun icr and 

form afoicl'aid abo\ c ple.ui'ed, and tiieni..lmi in Lb.fane c iiU.nii'jd, 

are g')'.)'! and I'uih'rr.nt in law to h.ir liun the 1 ud f/h/hn./z hum 

having his (aid .ictioii thereei <ig.dntt liiiulhe (.lid dlexat-.der \ vvhuh 

faid plea, and the matter in the fame contained, lie the la''.! Jle\,aider 

is ready to veufy and prove, as the coiul, exc. And bec.t.i!. Jve 

fjlid William hath not anfwcreJ to tii.it p:e.i, nor hnIi:rt.o in any 

manner denied it, he the laid ALtixandcr^ .is before, pi.iys juJgnicnt, 

Ai 3 and 
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Ht-sarv 

fl-rcntjt 

Jacob. 


' ycn'n avarHfd 
. a.a wtll fo tiy tiK 
a. cr. 
I quire old .IIJJ 
;'if judi'iiinit I" 
pi jiiitiiT 01. 

the dtinuirtr. 



and that tlie faid Il'iIUcm may be barred from having his fiid aftion 
thereof ag.'.ii'.h It'ii the fiul Alcxai:rlci ^ as to the faid hrli: promife 
and und-.imkn;;:, he. iiut hecji'fe tli;; ccart of the faid lord the 
king nuu’ i- not yet advileci of il-'-ii-jadgucntto begivenofand 
uj<oii llie day thetconon i" riven to the parties aforcHiid 

before the lord (lie kutg at ir''jhrin;'i,'t\ until-next after 

-, to h'^'or ih'ir judgnicni ol c neerning the preiuifes, 

foi tlraf tlie roint ('f d o laid looj din ;.itig ji<,t yet, Sic. And as 
vveil lO 1'!^/ ih: iliiic iiH.r'.'iaiu, the [1.0 ius jI'x efaid, above 

ioinfo h, tbi couiiuv to b-- tiled, as t> in.^jone what dantaires tlie 
laid /r, lh<..n //a//- v liotli ,,i{ia:ned !'■)' oc.nion of the piciniles 
aforefaid., vvb 7 Uj .nr tbe ['aine" .tforelind have put themfelves upon 
t'lc judgnjentC'l the ct.iirM if iu'i'.nueni thep’iipon lhall liappen to 
he given lor llie i.ud li'ii’hmt .i;..urdt the faiu Jle\(tii(ier 'Jacoby 
k-t ajuiy there'.ioo ) ('..nre b. fo,c the lord the king at ^l^cJJinlnfier 
at the fad day, ,i'ci vvh v neither, Ac. to take cogni/.ance, &c. 
btc.iufe W'JI, U-\ 'i'he fiiuc dj.y i-. given to the parties aforc- 
faid then-, Ac, 


Cafe 86 . Htilky rvainjl Jacob, 

To un was an action on the c.iie brought upon a hill ojexchange 


fcrought 1') .''V 
^•ayce aguir.ll .'/< 

MciJ/tot 01 J I’l l 

of exchingc J..; 

320I. A FI T A 

that the d-n,.!,- 


ag.. 


bill was drawn 


ainlt the acceptor, v.'irerein the piaintih lets tortii, that the 
my L'ird O'lih lois upon the defendant, for the 
p.iynient of one b.tindred and iv,n-nt'' guineas to the plaintift', 
'I'hen he fi ts kuth the ■y' nicrchants.^ and tlia.t boMi the 

Hit a firmicr., f\\c pl<ilnlijf\'drA ti.o acceptor., were perfons ufing trade 
.^and thf clawtijf merchandizm:', and that the detendaiit had not j^aid the, 

isJaycd at i:a- o * 

IaL; 


deawer ic A ;it 
one ;c. d 

4n,eeun£ nv.. b.. 


The dcfcnfiant, by protest ATiot:, fiys, that neither my Lord 
Charulois or the piumlill wclc perfons ulmg merchandize ,it the 
laol -^and iibt time w'hcn the bill td" e.xchange was drawn, or at any tiineafter- 
the bill M..1. waids. 'i hen he plead'-, that armi the inakingthe llatute l6.6kr.2. 
drawn and „c- (•_ Qp Gainiiig, .mu btlore the laid lull was given, niy Lord 
wMorThe'rT rlaininrtiul play ... aVrr, at agrmie called HAZARD j 

ncy foloA^j anti ‘■•rd at one time and meeting did lofe one hundred and 

Jhat by 16. lor twenty guine.is to tlie piainlift ; and that, for fecuring the payment 
,a. c. 7. fllK'.tt;- thereof, he did draw the bill of trxeiunge uj'f 3t the defendant, who 
title?wl.xRcv.i- accepted th.e fame ; and that, by virtue ofilie faiuthitutc i6iG//‘.2, 
c,"‘ 7 * Acceptance was void in law, 

time upon tn.!;, plaintiif demuried Ipccially, and Ihcwcd for caufe, that this 

^rTuch*^}df.l amounts to the general ijjuc^ and no more. 

'■^snoiair.oi nt defendant joined in demurrer, 

^ the de- better iindcrftandingthis cafe it may be nece/Iary to ftate, 

Ionic part oftheftatute 16. Car. 2. c. 7, enaifs, “ That if any 

evidence under that iffuc, or to j lead it fjiecia'Iy.—SecStra. 113 5. S. C. t. -S.ilk. 344. S. C. Cartli. 356. 
hS. C. Holt, 328. S. C. 12 Mod. 96. S. C Com. 4. S. C. 1. Ld. Riy. K7. S. C. 3. Ld. R.iy. 136. 
^me,4. Fort. 351. 2. Med. 54, 4 Motl. 409. i.Lutw.484. .Stra. 1155. 1249. 4. Coin. U;g. 

V Jufticc ofFtaec" (A. 42 ). 4. B.ic. Abr. 65. 2. Bun. ic8o, i. Jil. Rtp. 245. 2. Ten Rep.439, ^ 

I" - « peribij ’ 
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j r„iv 

** pgrfou fli.ill pl;iy other tlian for ivjdy n\on'-)\ aid ihil* Ki!.''--.e 

“ one hundred pounds .il O'lc tone ui v.u lickuc <ii cred't, ,!l' ioU i ■ 

fhall not bj boniid to pay it ; biil rli.' t >r ur ■ 

und all jijclii^nrcirti*^ , .ind t^ih. r j'.'.ts auv» i%oteK5 arrd fecurjcies 
“ whcit{l>c\cr Tor bifh r.i vn-y, In; void.'* 

'I’holc wlvr J a^'.dnil tids plea i.ii Ij 

J'lRSr, Thac iho it.uute of CTani;; ^ c.aii’ot he pleadd to this 
action,lucMiiTo it is no .'nhver ro the <r/ "-’vA.'.’/v/i i fo that 

the declaration is tme aotwi’'''alandine' this plea. 

-* Secondly, It is not alkd^y <1 rii.n th.e iuou -y was loit lipaii * f ] 76 1 
ticket 01 credit, 01 that it was not 11.1,-I down al tii.ir turn: vvivu it. ' T 

v/as loft ; for in (iicli cafes only tlie c.ji-.a’.i'f; an’ \oai. ^.•'vv by 
this way of pi '.idinj^ the defeiulant Ivei not J > nnwli as hrouglit 
biirdelf Within the ionview (vf the liatiit', Vvlnih. \vx^ naid. agaiiift 
deceitful, diihrderi'/, and u'ce. Il:ve oanvuiy,' '.ii'i l'ier;i.>,e di.ill ii >i 
have the benefit of the co]'d'efiu,'..;i:;.ii p-a r ^t .lie l.v.v, v.l'.irh is the 
avoidance of liie centiact. liui tins ihit’ne d'/.s not hinder the * 
plaintlft’fiom his aclion, hecanie Iv' iiemg a thir.l pcifvi, a.nd wst 
coiicerned in the ganpng, may piomPe the payim nt of the nicvaey 
upoii a good conltiieration. As if a m.ni h f ■ .thov e a huivii'ed 
pounds at one iiiting, and give jud me.!', for iKe paym.-ul, arrd a 
third perlba piomues the vei'ine!, i.i i. jnnderatio.n he will not 
take out execulioir within a yea'-, rh.u he v/ill pay the mcricy, 
this is a gf>od promife, and '.vill huul him, becaute it may have 2 
reafonable beginning; foi pi the i-ter v^oiiid not plead to 

thcj'cire facias^ or take .in\ •.:d''..nr.me of t.he ftatiue. So if //. 
win above one hundicd p ni!!iU ol .bf .md at tlie feme time is 
indebted to Cl in the like fiun, and then both /. .‘n_;i H. IxCvJine 
bound to C. for the p.n'ii'-en'- ('fthe n'o'ue, ii !•- .tgfhril bnud, aril 

not to be avoided bv ihe li.Uut'-. ’i''',', b ;n biot.'^-n.!. , 

1. . 'I £ .14. 

C,H it' 4 , Jti 
f-; 

s:..n. 1^5. 34 J 


ag.viiift the eeceptor, he 

muft I’oVr’ 

Wt ’ 

we.' 1 ['on •' 


a.fji con- 

tract oi his own, .md n 

•:t ’ipc'ii i jo 


. .1"' •V i 

'h / 

othc. ; f'.'r 

cverj-’ indoi fer end 1 . i 
in this cafe has I'lid' ' 

ke^ kp'e.iiln, 

for 

i iin'ieJf- 'i.n 

d Ue; 

u..n iniaiit 

ll/.-n ep 1; 1 
- <. ^ » 

y il 

)f‘ kim m 

deme' 

■si inpon a 

fubfequent co.ii ael nee 

L 1 '} iiinif'li 

. 

I'f'/'uldv in',' 

iLj i 


mighc iuv e 'eL^ ^ > 1 . ..n 

i.gn-l;, 'he iL 

ir.nt 

e, b.n the d 

fenda 

jV. c.aii\ot; 

for his iind. 1 ! m,; 

1 , 1 i '‘ ' 11 * 

in 

to t!’.'- g.u. 


Ls lie: Iver 

wii:hin,the iucent 01 i"r. 

Li ui tllJ j.l j 

. 





I'ntRDi.Y, it i; not av.TP.d in the plea, that the plaimifF 
HujJey did acci pt the L'‘il ior ftearieig the 'eaynient (if the money 
loft at play; and vviiUout Inch averment it i.s noi.within them'eaii- 
iiia- of the ftatute. 

O 

A c '.ntrd. I jKjT, To the ci#iIo;n (if rnerc.'iants, it need mot be * 
ar.f//ei\.d, as it is lit foitli in the di claniri''!i; lor theic is ipecul 
matter enough, whielt alteis the cuftom. It is true, there is a bill 
fet forth, which is alii.dged to be diawn according to die cufton of 
merchants, but with this impediinen'^, ihet it w.\s drawn sjt, a kcu- 
fity for the payment of money won ,.t play, witicli bill ought not to 


['7J i;< 
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JfvitzY be taken by law ; fo that though the cuflom is admitted, it is 

againji avoided by an act of i/arliament. 

Jacob. •' 

As to Tliii second objection, the I'lea is, that did 

accept the bill ior the fum for winch it was drawi'., which was 
for money wo,i a( play ; it is a contrud for die payment of fuch 
money, which ii: viad by the flanite. 

As to TiiE THJRD OBJECTION, If this Hioiild not be within 
the fi-irutc, biC-'ile it is .1 n“w iimi 'riakinthen it w'ould he 
cat:iy eluded by gwrii:.' one ta bvi bound for the money loft a*" play, 

' winch is a new nnuertabing fur die payment ; and fo the ftatute 

would be ol vLiy liide ufe. 

*. Show. Dixon ' r'ouR.THJ.’), As to the cxceptiwji, that It \' a plea which 
jt». Thoniyfon. aniour.cS to the g.-neiai ifiue ; a man in many cafts may plead 
fpecial 7 italte)- to UMjid the plaintijf’s acdioii, though he might give 
It in evid'lice upon the qr/tortf/ ijjuc as in debt upon a bond 
‘ againft: a j 'i.ic c<jV. .‘i, die may plead coiu rture^ or give it in evi- 
. deuce upon ricri efi t>’dti,ii. 'I'iie law here pleaded is conliftent 

v/il’n the aetion b.'oughr againft the* defendant, whicli he has confefTed, 
but h.'isaft'o jhewedy/>cr/W rwittur to avoid it. It cannot be denied, 
but t'nat il tiv aClion had been brought aguinfl my Lord Cljii/idoisy 
I^Bac. Abr, 62. tile drawer, upon the lefutaiof yacol to pay it, ffiy /sr/f might have 
taken advant.ige of the ftratnte, w'ltich is an argument that th^ 
defendant lhai I aUb take the fame advantage, becaufe his new gon-r 
tradl Hands upon the former confideration, and it is but a farther 
fecurity for the fame money loll at play; and his acceptance of the 
pyth. 356. bill is an exprefs proinifc to pay il. Now this gaming mull be 
either upon tick or for ready money j but it is plain it could not be 
for ready money, ftir then the lofer would not have drawn this bill 
for the payment of it. 

Whereupon judgment was given for the defendant (aj. 

{a) See now the 9. dnK. c. 14.. 

, Cafe 87. Wilfon againft Howard. 

A declaration in Hertford, 7 rpDWAKDUS WILSON nuper de villa ' 
trefpafs for tak- to wit, JSancti Ai-BANI in com. prad. innholder^ 
attach, fuit. ad refponden. JoaANNi Howard de placito qieare 
^ vi et armis^ (jc. do/num ipfius Johannis How'ard apud-villam 
■ Sancti Aebani prctd.freglt ethitravit et bona ct cataila fuu ad 

L ^7^ J valentiam decent lihrarum adtunc et ibidem nuper invent, cepit et 
ajportavit ct alia enormia ei intulit ad grave damnum ipfius 
Johannis Howard et contra paean domnii regis nunc., 

Et unde iderdjoHAtiNZS per Johannem Leioh attorn, fuumqne- 
ritur quod Edward us Wilson viccfimofepiimo die Obtobris an¬ 
no regni domini regis nunc, ^c. vi et armis, O’c. domurn ip- 
Jius Johannis Howard apud villam Sancti Albani prad,, 
/resit et ir.travit ct bona et cataila fua videlicet viginti tnodies^ 

ANGLICi; 
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ANGLiCE “four loads,” trltid tpfltis Joii\>:nis ^Vil'' v a I 
•V(ile»Uf}/ti^<5\. {idtunc it H'uh'm I'.upcr aplt ct i!jp'rtr':'!t 

totam tranf^rtjjionem prrvd, a pr^::;ffs vinfi: - fcptirn d: 0.v-/"VJ 
anno rcgn'i dii-ti domin’ r.'gis f pt'/no / 'pyadi'.b upi’ic dt'ctnvnii 
jcpthmm die,'ll J\'oviml,r:s lunc pijr'inrn. div-. rjn diehus et Jt, ij’is 
cONTitJUAK f)(.) et aiui inormui ei i/iiui’t ad gt'fiVe d'li'uuitn ipjut 
Johann r'5 Hov/ARD et eoutra paer'ii^ {;' nadr liicit Ijuod dit,i lO- 
rat. tji et danin”)ii bnhtt ad ViiLiitaini -viginti l.hraruin tt ind* 
froducit feitan:^ Idi. 

Wilfon c\c;ainjl Howard. 

^^RESPASS for taking fouv loads of ^vl’cat, with -a coatiiinaiido 
for a whole nr'iith. There was juJginoiit in tlic e >10111011 
picas by nil die it, and a wiit of error brought : and the errors 
♦iffigned were, 

First, That the words “ viginti m.odics tritiu, AKCtLlci: 
“ four loads of wheat,” are iiifcnfible , bn m.-itiius lignilies <//'/ryfr/, 
and it is not poillble to make four loads of twenty bulhels. 

To which it was anfwcred, 

First, The ANtrLlCE is void, and then the viginti modio; 
trltid may be well underftood. 

Secondly, It was objedled, that the tiefpals is for breaking the 
plaintiff’s houfe, with a contintiaiub ijtn'n tranfgrt'JJhncia foi a 
month i whicii cannot be, for a man unifl have loine time to 
reft. 

To which it w’as anfwcred, that the coniinnmido flicvvs the takimr 
was not all at thefaine timt, like tiie l tf in riir t i.ar-Kook ( 0 ), 
where trcTpafs vras brought for taking his :^oiHis, iwo lo.jJ, of 
wheat, with a continnando divcrfis diebps tt (ioin fi.c'i a day 

to fuch a day; and held good : for a tielpals may he co'-j m 
taking fidi a quantity of goods which eannoi le r'lnioved in one 
day, and thirefore the continnando is to lliew Imv/ it uas dn.ie (t,'). 
Befidcs, where a continuando is not w( 1! 1 rd, and cii ne da- 
mages given, it lhall be intended for that on'y which can h,a/e a 
continuance (c). 

m 

And (b was the opinion of the Court in tiiis c.ifj; foi tlie 
taking the C(,>i n is hud to be on fucii a day i onitnnaihli ti aij >r, ijaau m 
pra'd. noni tbal day to fiich a day, vrhicli is inl-n.n.'la, .aid f) 
damages could nor be given i'or that ; and a confimic 'hio .c^y [1^ laid 
quoad t'ratiiuncm doniHS as well as pedhais aii.yu.a,...s. jjiit of tUat 
:jt was doubted; foi if it bad been continuanaj t: aaj n jjtoa.m 
prettd. generally, it had bci u wci. enough ; but it is tAani tranf- 
grejjlonem, which cannot be for breaking a hoiife. 

5. Com, Dig. “ Pleader” (3. M. lo-)- i- aid. 31^. 1. V(nt. 36^. 245 

Ra/. 396. 

[a) Year I'cok ai, Men. 6. pi. 43- 3 * =.M''d.253. 6.Mod.33. i.Saik 

Roll, Abr. 549. F) ^ 

There 


tigatpl' 
Hoai ARS, t 


Cafe 89 . 

In tietpafs fin 
vig.uft medics tri‘ 
tifl, A N G 1.1 Cl 
four t). ds a 
wheat, the jdn. 
ill be re. 

j.atd. 

Cro. fac 120. 

2 Roll.Alji 254, 

1. Sid. iSj. 

3. Ltv. 336. 
Skin. 42. 641, 

Vidi' I. Sid. 31 j, 
1 L'. v. 210. 

6 . Mod. 33. 

2. Salk. 638. 

Trcfpif-i for 
biiakiig the 
1 l.iiiit)ft S houft 
and taking his 
com. With a 
“ ir.rtwuiitidoio- 
“ tranjgref- 
“ Jurem for a 
“ month,” ii 
good. 

*[ 179] 

2. Roll Abr. 

5 i- 5 - 549 - 

/.Sid. 319.253, 
224. 

I. Vent. 264, 
Salk. 639. 
Comb. 193.377. 

417- ’ 

3. Mod. no. 

8 Mod. 40. 

. 1. Lev. ztO, 
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^fortak- There w.^^ ANOTHf.R objection, viz> that the dcicn( 3 an^ 
i^^ouds “iJiin JjQjia gf catui'u adtunc et ibidem nuper invent: cepit^ &’c, which 
cannot be at oiic;uacl the fame time, 

^ fbuna,”)s njt 


^£oncou$. 


'I'o v/hi, ;i i: '//as 'iiifvvercii, that the word nuper relates only to 
the time ot 'iet'. eiuyZ) Inn liie lime i-> not nutenal, tor he c.ui ijivc 
inevidriice bm uo L.ikinir. 

'FnE jone -.f: m' was afhnr.cd. 


,'„„Care 89. 


I lie V"i' 


; (>:/>' jl C-’omriilr,:>:s nrxl Anotiicr, 


Ant ind.^inunt 
lies agatnarm' - 
j6<« tor nj.'ii'ir 
*» atcount wit hi n 
tile tinit liniiterl 
by 43, J-'P-. 2. 

Sed qua 'c. 

5. C. 3. Sail.. 
187. 

*S»C.Comb. 374. 
Ante, 96. 
a. S.ilk. 175. 

jco. 

*. Salk. 525. 

53 !• 

6 . Alod. ^86 yC 
4. Com. Dig 

" IndiClmtr.t” 

1. Conft’i Cotr, 

* 54 - 

^Tcr, Rep. 246. 


T)Y 43. r, 2 . 1 , .1. "( he chim Ir.vard'-P.s and ovc d-ei'', nr 

^ “ lii.,h <-r lliein (h/'l n<it bclitb'/ fieiineis ot other jolf. 
“ exciiic, to h' illowni by ivvi) lull'.ei ■< (fi lhe ,• arc, fliall, v/ithin 
“ foiii days a Or the i nd ol'tlKir ’'Ct, am) ailtr o'-hf'overfeers 
nomiiuteJ, make and \ic;d iii; to two jufiices ot the {xtace 
“ line and |h*i tit aico't;i'ol ,>1) ianis ('fmoivy b/ them teceived, 
“ or tated anti li-fled and n< t i..e('iv''d, e/c. unon j'.ijn that evciy 
“ one of them ih.ill f.at.;u twvaity /liiiniiTtsi ■, whieb may be Itfvied 
“ by dilfn-ls by vva lai t- of two jnihees ; arai in tiefedt of fuch 
“ dilh'eis two (alfic.s m ly itoinmit him tir tiicin to the common 
‘‘ gao! of the t vamv, thtr to re.va;.i without b.ui or rnainnri/.e 
“ until pavment o* the laid lum a.nl aireaiaire.s.”—And by tlic 
fourth fection it i.s enacled, ’bh-it f.vo jnd-iees fhull and may 
“ commit to the laid pjilon ev ■: I'one oJ the laid chmchwardens and 
“ overfeers which lhail u-fiiu; to account, there to remain witliout 
“ bail or nminpri,tc unt.l he hai e mad/ a true account, and latif- 
“ iied and paid fo mucii as upon the fud account lliall be rernain- 
“ ing in his hands (li]." 


'The DEFENDANT;, v/ere indlcicd .it the feffions, for that they 
being chofen overieers of the poor of the {>tinfh of Lynn for the 
year 1693, and having taken upon them that ofEce, they, el zi/firiyrvr 
eorwn^ did collect and receive fevcral fiims of money for the relief of 
the poor, and did refufe to account v/iilun four day.s after the end of 
the kiid year, and, after other ovi rfeers were nominated, to give an 
account to two juftices of the peace ot the fums by them received, 
and to deliver over the fame to the new overfeers, but converted it 
to their own life, and did ufe other fraudulent practices to deceive 
the poor, &c. centra formamJiatutiy &c. 


^'his indiilnient was removed into tlte court of king’s bench by 
certiorari \ and the exceptions to it were, 

First, That an indiftment will not lie for this offence ; for 
it is grounded on an aiSf of parliament, which appoints the over¬ 
feers to account, and provides a punifhment for retufing, viz. 
to be committed by two julHces of the peace “ till they account. 


{a) By 17. Gio 2. c. 7. “ Tlic over- 
« fccis fhall, votbin fourticii clays after 
f* other overfeers are ajipointcd, deliver 
“ m tiitir accounts to Lidovcrlttn, aud 
“ pay the ba’ance, wh,di .iccounb li).,!! 


“ be verified on oath : and if they do not 
“ account as theadt diredlsjtwojuftices 
“ nwy commit tliem to tlie common 
“ gaol until they fliall account and pay 
“ tlic balance.’’ 


M nnil 
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Hilary Term, 7. Will. 3. fn B. R. 

♦ 

“ ’f an'i pay what remains in thc'r hands, there torrat,-."m wiihont 
“ bail.” So that this being an ohence ni:icie In’ a p;;..c;:!ar ihi- 
tnte, which was not ib al coinnion law, and dir'-ilin .; Invw the 
ofi'end-; llvall be punilhed, that muit be Lherenudy, aiai nootlJer 
can be piirlued. 



*[l' 

The 

jigivvji 

CoMNUSOt 

A N U ■ Y 

Anotiie*. ^ 


The Court. The overfeer'- arc required bv the 4 3. E!rz. 
c. 2. f. 2. to acco'iut, and theii icniial is a ».oule!n;it of the 1.0..', for 
which they may be indicted; and .is to tha'i, there is no di he ••cnee 
when a tiling is enjohird ^wX when it is prahibitc i i>y a fi.Uure; 
for when it is prohibited, the party fhall iv'-t only h.i. e h., action 
for the injury done, but the olfendcr ihall b; puiuiiied .it tlw fin '/s 
fuit for the contempt of his law. It is true, tv/o jullices vif pe..ce 
have power to commit the ovciieeis refulnig to account, which is .1 
proper means to come at the right ; but it does not latisfy lIio king 
for the coutempi (ci). 


Secondly, If an indiitment will not lie for this ofr'ence as fet An 
forth, it will not for the fraudulent practices mentioned in it, for paudukrp;'.- 
becaufe it is too general (b). And lo it lias been adjudged in like o 

cafes, v/z. Where a man w.is indicted for hem tumw; uiifdoer(c)^ gt-ntiai. 
it v/as held void without laj'ing fome p.irticular olfeiice. 


Thirdly, It is faid, tlial “being ovcrl'ccrs of the pariiTi of Ind lament 
“ Lynn they did collect fevcral fums, &c. i” but they have laid no ■‘samft overfeer* 
wheie the money was collected, neither is it mentioned what ' 

lums were icccived. fi.itchow mu4 

As to THE or.jr.CTioN, that the indlflinciit docs not fe.t forth, 

what fums were collected, it is not in.iterial, for the offence is for , , 

Cnitli. 2tG. 

not accounting. ^ 

Fourthly, 'Fwo are iiulivftcd ; and it is fiid, “ ili.it they An indiftmen* 

“ et uterque corumX\X receive money, whicli tlvy had not bu'iight •‘gaiml over. ^ 
to account.” This i,-. likewilc void fir ilie iini la i.ipi! ImmuI'c " 

the a£t of one is not the a-ft of llie oiliei ; .'s wlie,>. 1 Jiir were 
indidtcd foi uhiig a trade centrafornuna (iaiuti (d)^ l.-rimg foith, tiivcd money 
that tlicy et utciqhc eoru/n" did uie die trade, if wa' quadied wuliout bring- 
for this rt.ifon, lor the uhiig of,one cannot be the uiing of the "''git to account, ■ 
other 4-j. li good. ^ 

^Th;j Court. Though it be ti no, that two cannot be indiiH-ed * C 3 ’■ 
for rclufmg lo liecomc apprentices, bee.'iife (he lei vice ol one car.not 2. Roll. Ab. 8*. > 
be the lei vice of .he oth' yet two may be indictid fo; </ ebeat a H..\vk. P. C,F 


^id fur leveial oclier ofteiice:. 


Japurnatur. 


ch. 25. f, 89. 
Fitzg. 56. 


(a) The Cou: t c.' a!ard iij on tins point 
oflin.>.afc, S. C 3. .i.ilk. iiy. i b It Cud, 
that an iadittviint at fciriom lu ms to be 
\yitliin thf ll.auti, S C. Coml' 373. 
Anil the C'.-uit lias rclulecl en wic/.ui to 
^unp an iiiiueVniiiit agiuntl ovciL-trj for 
toot paying ovtru.oncy totlieafuCCliroi'S. 

Rex <0. King, 2. btia. I2ii8. 


(/■) See P.'.x -v Mill:.!), 2. Turn Rep. 
SSi. 

(c) z. Roll. AI‘I. 79 

(d) 2. Roll. Abr. 7.1. 

(,) Salk. 382 ,2 .Si'i' 221. 

Stiri. 623. 2. l.d. R.iy 1248. 

(_/") See Binfieki'j'. S.ii'iiiltr', 7 I'urr. 
980.} Rex't'. Youn^, j. 'iii.,iR'.i. yS. 

Littleton 
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Littleton againft Cole. 

A n action on the case was brought for negligently keeping 
his fire, by reafon whereof the plaintifPs houfe was burned, 
VIZ. in piirietibus^ in partitionibus fenejlrisf in operibtts ferrariisy 
ct ornamentjis cjufdem clomus. 

Aiid upon demurrer this exception was taken to the declaration t 
Tliat it was too general and uncertain, for damages could not be 
gi\'en for the walls and ornanjents of the houle ; as where trefpafs 
Avas brought for taking diverfa genera apparaiuian (a)j or trover 
for goods cum aliis implcmentis et necejfariis (bjy not fhewing what 
they are, and was held ill after a verdidf, for the Court cannot 
give judgment for fuch uncertain parcels (\). 

It was argued for the plaintijf that the adlion i.ed been well 
brought without the videlicet^ for the enumerating the particulars 
was but matter of aggravation and inference ; and this being an 
action wherein damages arc to be recovered, they may be divided, 
and the plaintifi- ought to recover for that which is well laid in the 
declaration, and that is, for negligently keeping his fire (d). 

The plaintiff had judgment. 


(a) Allen, g. 

(b) Cio. Eliz. 817. 

(c) Salilburyi/ Proftor, Poll 324 
(J) By 6. C. 31. f. 6 ‘'No action, 
fuit, or procefs whatfoever th.ill bt* 

maintained, or proftcuted a2alnft 


“ any perfon in whofe houfe or chamber 
“ any firt Ihall acodrntal/y begin, or any 
“ rccompencc be made by fuch perfon 
“ for any damage luft'crt’d oi oucaftoned 
thereby." 


j:aster, 
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* Chamberlinc againli Harvey. gr. 

Michaelmas ’Term, 7. iniL Rvll. 123. 

Londoi^, ^ DE it remembered, that on next after Count in trcfpaf*' 

to wit. S three weeks uf Saint AHihael in this fame for a negro flave. 

^'erm, before the lord the king at IVcJhninJier came Tt^illoujrhby 3. C 3 . Li. 
Chamherline, Efq. by Godfrey fVoodzvard'tS's attorney, and brought *® 9 - 
here into the court of the faid lord the king then there his certain 
bill againft Robot Harvey^ Efq. in cuftody of the marfhal. &c. 
of a plea of trefpafs ; and there are pledges of profecuting, to wit, 
fohn Lhe and Richard Roe •, which faid bill follov/s in thefe 
words, to wit, Landov., to v.’it, JVilloughby Chamberline., Efq, 
complains of Robert ELovey, Efq. in cuifody of the marfhal of 
the Mmjloalfea of the lord the king, being before the king himfelf, 
for thaWhe faid Robert, on the firlt day of September, in the year 
of Our Lord 1695, with force and arms, one negro of him the 
faid William, of the price of one hundred pounds of lawful money 
of England, at London, aforefiiid, to wit, in the parifh of the 
bleJJ’ed Maty of the Arches 111 the ward of Cheape, took and led 
away from him, and then and there detained and kept polFellion of 
the negro aforefaid from the faid fiill: day of September until the 
exhibiting of this bill, fo that he the laid Willoughby totally was 

without. 
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without, ami lofl th'; life and htMtefit of the faid nc^ro for the' 
whole tune atorefiid, and other wrongs to the faid Willoughby 
then and there diil, againil the peace ot die faid lord the now king, 
to the damage ol' him the faid irilloughhy.^ of one iiundred and 
fifty pounds, and thereupon lie biings fuit, (5ic. 

And the faid 'Rohn-t^ by Robert Stone his attorney, comes and 
defends the force and injury when, &e. and f.iith, that he is not 
thereof guiltv in manner and form as the faid [ydlofighby above • 
compLaas againft him; and of this he puts himfelf upon the 
country, and the faid JFilhughby thereupon likevvife: therefore 
let a jiny tiiereupon come before the lord the king at IVjJlminjhr 
Oil 7 /'7 |'•((ly next after the morrow of S-uls-, and who neither, 
&c. to rt-coeni'/e, &c’. bec.aufc as well, See. 'The fame day is 
giveji to the parlu'S af ar'fa;d there, i5:c. AlUTwards the procefs 
thereiipon is comie.ueu between the parties aforefaid in the pica 
afeuf.'ad, by the jury beiiig refpited thereupon between them, 
befoic the lord tile king at iVef.imnjlcr until Thurlday next after 
fifteen da\s id Saint Mm tin., unlets the lord the king’s trufty and 
well-bei<)veil oh u I hit., Knisht., Ch'if 'fujlice c.f the lord the 
king, affigned to hold pleas in the court of the faid lord the king 
himfelf, fh ill before come on IFcdneftlay next after fifteen days of 
Saint /ilu) Ln .\t GnihUtalh London., by form of the ftatutc, for 
want of )iin'.i 1 , iStc. .'it which day, before the lord the king at 
Jl'eirniiullf', cometh the faid Ih illottyhhy by his faid attorney, and 
the faiil t.hff'jujlicc belore whom, &c. iiath lent here his record 
before him had in thefe words : Afterward, on the day and at the 
place witlim contained, before John Hoity Knight., Chief JuJiice 
ol the lord the king, alfigncd to hold pleas in the court of the 
l.tid lord the king hdore the king liimfelf, come as well the 
within-iiatiicd Jl illonghhy Chanibet line, EJy. as tiie within-written 
R.ohert 1 lot vey, Efq. by their attornics within contained; and 
the jurors <d'th'o jury, whereof mention is within made, being 
called, ceitain of them, to wit, ’Thomas Scricole, Richard Martin^ 
Samuel Slone, Benjamin Ilodg fon, Jeremiah i?r(7 ;v/tt,and Nathaniel 
Spinlojv, eame, and are fworn upon that jury; and bccaufc the 
reft of the jurors of the fame jury did not appear, therefore others 
of the by-flandcrs, by the fherifts of London aforefaid, being chofen 
to this, at the requeft of the faid JVilhughhy Chambe, line, and by 
the command of the chief juftice aforefaid newly appointed, whofc 
names are affiled in the paj el within written, according to the 
form of the ftatute in fuch cafe made and provided ; and the Jurors 
fo newly appointed, to wit, '1 horn as Pool, Richard oMartin, Tho¬ 
mas Ward, John Watjon, Philip Brexvjler, and Richard Chauncey, 
being called likewife come, who being chofen, tried, and fworn 
to fpeak the truth concerning the matter therein contained, to¬ 
gether with the other jurors aforefaid before impanelled and 
fworn, fay upon their oath, that one Edvuard Chambcrline,- long 
before the within-written time when, &c. was feifed of a certain 
plantation in the ifland of Batladocs in the Jl’Ji Indies, in parts 

beyond 
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\jcvond the feas in hts demefne as of fee, njid of certain negro 
flaves, being flaves belonging and apporraining to the fime plan¬ 
tation ; and the aforefaid negro flai-T, Joiig before the wirhin- 
written time when, &c. was born within the ifiand aforefaid of 
negro parents, ihives belonging and appcrlainiii'!: to the fame 
plantation; and that long befi ic ihe ithin-written time when, 
iic. to wit, on the twenty-ninili day of : in the year of oiir 
Lord i6b8, by one If'li/taPi >77//V;ry/’/j;» ue;''.'n,- e,overi;or, connrii 
and afl'ernbly, being the r- prefeniauves of that hland in rhar 
behalf lawfully authoristed aiicl commifiioned at the iiiand afe^re- 
faid, it was enadeeJ in tlici'e I'.tjciiijh words tollowing, 

An a(^ declaring the negro fiavi's of this ilhuid to be real tdatts 
Whereas a very confiderable part of the wealth of thi*- tiLmd 
confifls in our negro (laves, without Vt^lioi'e labour and Itreic" v,e 
fhall be utterly unable to maii..ge our plantations lieu, tina-J,'-. 
relieving onr wants, and bringing rliat c''i,!uler..bie uicie.'ie . , 
revenue whieh this place ailorJs to hts m.m lt)'’s eoihrs, as wed 
here as ifi Jijiglcud-, and whereas (ome 1 iw-luits liavt; nh'ii, a'n* 


other great inconvcniencies have lollowed, wiicrc ui'. ers p^rfens 
dying inteftate have left rheir right and interell of their negio 
flaves to be bv hiw difput d botwecfi their heirs, executor^, and 
adminiftrators, whcieui the vaiious judgments and affeiibons of 
feveral courts or iurers liavc (omctiiiics tound lor one, and at 
Other times for the other; for a full remedy ot thefe liiconvciui ncie-, 
and to the intent that the heirs and v/idow who dairn duv/er mav 
not have bare lands without negroes to manure the lame, .uid 
that the conditioji, right, and intereft of negroes to all oiiicr cnu> 
and purpofes may he fully known and determined, (he deputy 
governors, council, and allembly, lieiiig willing that ail ambigni 
tics herein fhonld be removed, and the law in tins cafe be declared 
and put in a certainty, have ordained and tiiailtcd by the deputy 
governor, council, and allembly, .iiid by the authority of the 
fame, that from and afrer jiublicaium hereof, all negro flaves, in 
all courts of judicature and other places within tins illand, (half 
be held, taken, and adjudged, to lie eitaces le.il, and not chrutels, 
and ihall defeend unto the heir or widow of any pcjfon dying, 
according to the manner .ind culloin of lands ol inheritance held 
in fce-fimplc; provided ahvaya, tliat no peiibn felii:i~ or alienating 
any of his or her negroes, is hereby held or obJigcu to Caufe fticli 
(ale or alienation to be inrulled, as is accullomed to be done arid 
required by the laws of this ifland, as in a!! other real clfatcs; any 
ufage, cuffom, or law, to the contiery notwnhftanhmg. Pro* 
vided this afl, or any-thing therein contained, lhall not be taken 
and deemed to extend unto any merchant, favtoi, or agent, bring¬ 
ing negro flaves to this ifland, anti having the coniignments of any 
flaves under them, but tiiac in all.refpeats they, their executors, 
adminiftrators, or afiigns, mtiy hold, potlefs, and enjoy, fuch flaves 
or negroes in fuch comiinon as they might have done before the 
making of tliis act, until tale of fuch Have or flaves hath been made 
in the ifland, as by tiiit adt more fully appears. And that the faid 

Eci'u.ard 


CnAMtxi^S 

MWE 'dufrl 
Hahvitv 

r';i» 


9 - 



CtfAMttK* 

tlNft 

Harvit. 


Eafler Term, S. Will. 3. In B, 

Edward Chamherlne., long b( fore rhe faid time when, &c. at thtf 
ifland afon-l'ild died leif-d of his like etbite, of and in the plantation 
and negro (laves aforefaid thereunto belonging; by and after whofe 
death, one third part of the plantation and negro (l ives aforefaid, 
whereof the negro in the declaration aforefaid mentioned was one, 
defeended to Mary^ the widow and reliil of the faid Edward 
Chamherlhxe^ in the name of her dower, by the laws of the ifland 
aforefaid; and the rcvcrlton of the faid third part defeended to 
the faid JViUiam ChaxnherUne^ as the (on and heir of the faid 
Edward-^ and being lo feiled, the faid Mary afterwards, and long 
before thetiine when, 5. 0 . took frr her hulband one 'fchxi IVitham^ 
Knt. by which the (aid yohn JVlthahi was feifed in light of his 
faid wife of one third part of the plantation and nerrro (laves for 
tile term ol' the life c.f Ins faid wife; ajid tii^, fiid "'John IVitham 
being (b feifed, tl'.e wiiliin-named n -gro, a true na':i.-", long before 
the \eitliin-wiilten time v/hc-n, he. to v/it, in the thirty-fixth 
ye.irof.lie rcigii of f.A ('//•/’j the Second, laic king of England., 
biought Within this Icingdom of England, and afterwards, the faid 
negro flavc above-mentioned remained in the fervice of him the 
faid yohn within this kingdom of England for the (pace of divers 
years, from that time and before the (aid time when, &c. accor¬ 
ding to the rites of the church of England, but without the 
knowledge or confent of the faid U'Mloughhy Chamherline, there 
was baptized; and tliat t!u; fairl "John JVitbam afterwards, and 
after the death of his faid wife, but long before the faid time when, 
&c. within this kingdom of England abfolutcly put the fiid negro 
flavc out of his fervice; and alfo afterlvards, and befo’c the faid 
time when, ^tc. the faid negro flavc ferved other fubjec^s of this 
kiri'ulom of England, and at the within-written time when, &c. 
within this kingdom of Enrland, was retained in the a£lual fervice 
of the find Robert Harvey, to take of the faid Rob'-rt Harvey 
according lo the rate of fix pounds by the year for his wao^cs in 
that behalf; but whether upon the whole matter aforefaid, by 
the jury aforefaid in form aforefaid found, the faid Robot Harvey 
be guilty of the trelpafs within fpecified or not, the jurors afore¬ 
faid are wholly ignorant, and pray the advice of the Court here 
conceining the preimfes ; and if upon the whole matter aforefaid, 
by the jury aforefaid in form aforefaid found, it fliall feem to the 
Juftices and the Court here that the laid Robert Ha) vey be guilty 
of that trcfpafs, then the (aid jurors fay upon their oath, that the 
faid Robert Harvey is guilty of the trefpafs afcM^faid, as the faid 
f'Villoughhy Chaxnberhnc vvitiiin complains againft him ; and they 
alTefs the damages of him the faid JFilloughby, by occafion of the 
trefpafs aforefaid, befides his cofts and charges, to fifty pounds ; 
and for his cofts and charges three fhillings and four-pence; and 
if upon the whole matter aforefaid, by the jury afordfaid in form 
aforefiid found, it fliall feem to the iiime JulHces here that the 
laid Ro!ie)-t Harvey be not guilty of the trefpafs aforefaid, then 
they tiie (aid juiors fay upon their oath, that the laid Robert 
Hat vey is not guilty of the treipafs aforefiftd, as he tlie faid Robert 

bath 



Eaflcr Tc'-an, 8. Vv'ill. 3. 


In n. R. 


hath w'uhin in plcac’inj aiLJgcd ; 
Hre not \'et adviled, v^o. 


ni'.d UK‘ J'S-licj- 


Chambt’rlinc M.irt'cv. 


Cafe ()2, 


'^RKSPASd for taking a si vi of va!'..c rf 01 .e \"'II'.ot 

li'indrcu nonnds; iipf))! /■■.i p- idef, nn; i.ii) found a “ t.iking 

vltlIi;.! at//-i' in Lun/l' n: iiul uiiiyjig 

That before the tiTpafs tc.mmitti'.’, o".- E ]v,\n ,! C!j,;,;ihrr!},:r 
was fif'd in fee of a jdrnr.’.tion in fi;}LnEr\ . n i of i-eri.nn ■ * I!)t*tht 

fi\c;yoJl<n< i theic’i.'.ru b ’'aurin^^; tb.it ih.' a-'c; 7 now taken was <1 |)i,iiiu,ii'w,is‘ 

born within the find ifliiKl of i!.;a,ro pa. .t', jl :z\-; belcno- “ tor.illy witli- 

in:: to tlie f;id jtlantatinn ; tlaii an u!’;'i,'..i".ce \'r .s made by th'j “ ‘ ''‘j '‘’*‘1 
t!'piite ; overnor, Cv;tnieil, and a.fj'rf'O- fir tP ■ repre f'lU.itiv ls ‘'I"-' 
in the fn.l in.Old, th.'.t thr nc-:o •L..'r tin tn,;:: !'e .. 

and fli.il! dafe-'iv.i to tin' heir or wido”.' " Im: of iiihei it,"ice, “ i.,*. •’Tm l,y 


&e.; tv. A t.dv.\-r i Chi’Hil'.-' IhiL i\\:} y-\ ix . 'O. . vvliofa d'-.f!! 'ii-' iw-. cf r,ns- 

oii'., livid n.a't of the p'.intation ;rid t > ■. ''\’.!vieof ibis '‘'"il or.a man 

it’-irro was one) c.nne to .n.ny his v, nlovv .m ! i iisu as u,i ^ , 

U''W!y’, and ilv rev a ,'.oi'. c* Oiv l.ndtlo.d , .nid the two otlier y" /'...of 
tl 11''.1'' dt-O' '"'1 .O ih 11,*^ -i‘ I iii.'i).; i, , ■ I il /, ^ li'it} il (E"/!'! - .I'.oiIk I lll.ill J 

th. t !'|. fii.i i'./'y ;'f r'.,' '■ is in ii d ,V, ” 'fohn i’lir, .o 

who t'ieieiij't' 1 '.v.!" f. I'.'d, 


unutT 

iei!;'(' ! •.v.i" I. I'.'O, Her i- r ner !i. ■, of om' thinl '■‘wum- 

partoMne ,>!. ntaiion .ni.i fl.- • ; and l.m'r lof/iP o, he (lid, in a 

the ihiriv hedi v'.'ir oi fv a !■"> hti .■ :< l>. t'ns very/./. 

inio wiier. n.-C' hCiii.il.I iii ■'..'i rK e m (]ii- fiid .eHtin-i, m tli» 

air yji,! feverai i.-ir-- ; tli.u Ja- w.is hapti/a-J ivie, biit ‘-'‘■‘t-iiUr ol/i- 

^vlt^■>uLK tiic pjivjty or lo.iI.ui; (.t r ic hl i.iiiii, iru L ,iiu r the 
de.itll of the laid Evhtr 


, u ( .-n »c- 




J 


ji >i it tit i,./! Liii ICLf tjiJS (>ljt 


of Ins i.ivo’i', who <di.ein n s i ivcJ i.'ifi .1 i.tfi.. 
and at liv time v/hen me t e'p.:-. v.as ! ; 
was in the I'ei vice of o;e <.f lei, iant, . n i 


l.tm er (.I'lng 
'll .ivi' ly, '.f/iil, 
dci S .ioi'i , ■' I*'.', c if'., • If 
' io 1 '., CiK 11 n 1' t te. i, / 'y '•/' t‘I ii 


V. 1. 


p.Miiuls by tne ) ear. jlutwii ;i.,r, up.'it 
defend.int lu ,a,nilry of the Li'eip, .f-, me', uo t. 

c.ife ii.ve 1 ns ncvci h-ipneneu bi i.ii'.'. 


Ins w., e- 

Ill 'll- 1, 


i 1 

ilie 


oui; 


e 'I til - 5 .^ 6 . 
i.L,(' k..y. 

.. i 

‘ o. j f.d, Kay. 

" y'lhy] 

t- i-e''. 3 .6, 

t lo.S y'-j. 
it.'.y 16 

66 f>. 


I i*:a_e ep.ieiLio.is w- .e ’n.v.e upon tins ve.onilt; 

Wheth-er, up'n ;'d'. rindiiw", tiictc w.v. aty. it jal iiro- 
perty Vi'lied. ..1 tlic pl.'.iiiLili i 
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As to THE First, 7'hough the word ^'■Jlave'' has but a yeiy 
harfli found in a free and chriftian country, yet perfect bondage 
has been allowed in fuch places. The power which naturally 
arifcs to the lord over fuch bondmen or (laves, is by reafon of his 
fupplving them with food and raiment during their lives, as a 
recoi ipcnce for their labour: fuch is the ufage of the ifland of 
Barban'oes, The jury have found a law there, which makes 
thefe (laves part of the real eftate, and this negro was born of 
negro parents there. Now the children of fuch parents are 
flavcs as well as they. So it was amongft the Romans ; where 
both parents were aliens, the children were fo too. 7'his ordi¬ 
nance made in Barba,ioes^ being fubjc(£l to the crovvn of England^ 
has the fame force there as an a£t of parliament has here. Now 
if this had been the cafe of a villein here, the jury ii.^yc found 
enough to make him regardant to a manor-, in which, by the law 
of this land, the lord had fo abfolute a property, that if he were 
taken away, the party detaining him gained no property in him ; 
for then the writ de nati-co habendo muft be brought againft him, 
but it is only directed to the fheriif to take him wherever he may 
be found, he. An action of trover will not lie, except where the 
plaintiff has a pioperty in the thing demanded. Now it cannot 
be denied but that trover will lie for a negro-, for fo was the cafe 
Buttsv. Penny. It is true,t!iere is no judgment entered in that cafe^ 
that may be the fault of the attorney in not bringing in the 
POSTLA {a). 
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Secondly, Nothing here found amounts to a manumiflion or 
enfranchifement. ^ Manuinilhcn is defined by Litiletori(b) to be, 
when the lord makes a deed to liis villein to enfranchife him, tbi^ 
is one kind of manumiihon ; the other is, when the lord does fome 
act which, in judgment of law, amounts to make his villein free, 
as by making a feoffment in fee to him, and delivering feifiii accor¬ 
dingly, It is true, he may have feveral temporary privileges 
whereby he may 'be exempted from the (eifin of the lord, as 
entering into religion, he. but can in no cafe be enfranchifed but 
where the lord is an actor; and even in fuch cafe, if the lord hiin- 
felf had enfranchifed him by deed, cum totd fequeld fud pro'er'eatd 
ei procreandd, this was not a fufficient manuinifiion of fuch chil¬ 
dren which he had before the execution of the deed without fpe- 
cial words, bccaul'e they were villeins in polfelHon at that time (c). 
But here is nothing of^ the lord’s confent found in this verdiifl j, 
but the contrary. Then the bringing of hirh into England by 
Sir 'John IVitham will not make him free, becaufe he was a trel- 
pafler'in I'o doing; for he ought not to have removed him from 
the plantation to which he w’as regardant. If, therefore, taking 
him from the plantation was tortious^ then the finefing that he 
Continued in his fervice, and that he was aftcrwarU.s turned away, 


(a) Trinity Term, 9. Ccr. 8. a. Lev. (e) Co. Lit. 137.'Year Book, 5. fftn. 7. 

901. 3. Keb. 785. pi. 14. a. Bro.'Abr. “ V)iJfnage,”pl. 26. 

(b) Lit. fe£t. Z04. 
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V^il! not a'v.oiiMt to a flic iiiic'llion then is, 

’Wiict'icr haptij/n without tiiv 1 •) itv t •>.: i nl v.ii] amoi.iut to a 
nianumiiiion ? N«v/ if a baio coi-.v ;th M;r aaiv c^hai of 
the lord, will not be fli oeiei.t to ni L ■ his : .tit./i fice, fo as to 
divcR hinifel{'(,fth.;t proivit) which lie had in lam , theiu'/yi^ 
what the "jilleut does vi.IiOiit the comIv. . ■ (>f the lord, cannot ac¬ 
quire amamim.ni ai. I i..u a hire cia (en! .done is not I'l.'iicieiit, 
appeals by my Lord \ Coininentaiy <in Litil. ton (./),and the 
authorities there Citecl in tiie i.iatein, tliat if a n-.ij tc^unlant to a 
manor many a fieeman v.nhout the iiceiile of tlie lotd, who after¬ 
wards m.ikcs a fcolnnent el'ihe ni.inor, and then harhulbatul dies, 
the lord fli.ill fliM iiave t’t ami not tlie feofiee. if baptifin 
fhould be accounted a manumidioii, it 'yoL’ki very much endanger 
the trade oi the pl.i.iia'ions, which c.mnol ho corned on without 
the help and l.'bt.ur ol thtfe fiavco ; foi the p.itfons are bound to 
baptize them .as luon as tliey c.in civo a re.ion.ib];. account of tlic 
chriliian faich; and if ’.hit would make tli-m free, then tew 
would bo Haves. 
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* I'l’ w AS AP.c; tTE n cn ;/ a ether J..h , 'rival it is airainil the I.iw of *[1893 
nature for one man to be .i Have toanotl.ei. it is true, that a man 
may lofe his liberty by a particul.n hr/e of his cc.untry, or by 
being taken in war, for there ho t-wes iiis hfe to thole who pjc- 
fervehim ■, or where a man voluntarilv fells hunk If for fufien.ance, 
or alimony; but no I'uch living is found m t’jis veidiet, and ivoihing 
fliall be ptefumed but v.h.vt is in favour ol liberty. It is by the 
ior/titution cp' not b) the Ur.v of thJture, that the 

ficcdom ol mankind has been Itirnt'd intv) flavery; thus fayg 

Brac’i'ox (1), F'ii‘tit I tiiuu jit .•/ lii’Lii LHpllvaaie de jure 

gnJihui. iJiiL our laws aie caiiod Ltleih'.t i /Inghuy becaufe 
they make nu'ii free ; and ihercioic even iii the time of viUeuage 
hero, the void ha<! not fuch an aldolnte pioperty over his (lave, 
but th..t 111 foivie cal. s that vci v llavc might h..vc an action againft 
his lord ; as an appe.il lor the death of his father: fo where the 
loidw'.is indebted to the tcff.itor oi ivi - .>,'/'Av/,lve mi jjvtbringaiv action 
ag.'.lnll him as c.\ccntor; fo migiit tie ne j Iv.!’, e had an appeal of 
race, being ravifhed by I’v r hu'd ), If II.acmv in Barlindoei ami 
%’.ilf>-nge here were the lime f'Tt of feiviiude, the plaintiff may 
b- l-ifed of this negio as a .’./.vd; fe grofi, or as rcgaedaiil to vhi; 
p; iniation ; for there were but two forts o\'villein:- hetr, cither ;/* 
grcjS, or rcgmdnnt to paitienkn manors. Now this cannot be ^ 
videin rrgvnv/wuf to the plantation, for then the plaintiff and his 
aivccftois muff be ieifed of tiffs negro and his anceftors time out 
of I've memory of man, w'hich coujd not be, becaufe Beirhtidoes was 
aerpnred to THE engi.ish within time of memory j ami he cannot 
be a Villein in grofs, becaufe it is found that he was born of 
parents belonging to the plantation (1/). But if the plaintiff have 


(a; Co. Lit 136. b. b 1 f-'ttlrton’s Tenures, feft. 1S9, 130. • 

(i) bu£t bk. I. cap. 6. {J) Littleton's Tenvirci, i 3 j, 1E2. 
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any property in this negro^ he mutl either have an abfolutc or a 
qualified prop'Tty in him at t’nc tiirj of the trc'paf^ fuppofed to be 
committed. He could n('t nave an abfoliit* or general property, 
bt'caufe by magn','-. cn^ti I'A, ind 'r'-r: laws of fn'gland, no 
man caji have iucli a property (»ver another. And if he had only 
a qu.iliiicd jimp -rty, then an achon ol'ttefpafs vt'ill nut lie, but an 
adlion per quod jeruitium aniijit. 


* But if the plaintifF had any right to the fervitude of this ne/rOf 
that riiiht is now diveftetl bv liis conniu-- into Ewdand-, for the 
ordinance n;ade in Barbudocs fiiall not.make him lo rei^ard tut to 
the plantation there', as to go to tlie heir, hccaulc that is only 
lex /oeij .ind adapti.(l to that p‘rucular place (as the law of Stuu- 
ruirici in CormiuU)^ and extends only to that «. ■nnr\', fo Irn'.'/ as 
he is occupied in fervicc tui titat nl.uu.nc n; and 4 lie he brought 
into aiuaiicr country whete r,.a'. I'av it ss no (.Meet, that anuAints 
to a nKuiumiflion, f'o tliat tlic bi r.iyjn i hi-n nuo liif- 

charges him ot all Lrvitude i r bondage, (fperiellv being turiicd 
out of the fervicc of hi; ni. ftcr, .lud i:o( linwed. fuftcnance by 
him ; foi foov! and cloatlnn'’ ate me o 'g^ iecoi;ip(,(\ce for f'l vitude. 

h. ii laiiti/Jti aceoid.iig I - tlie r.te < f thl Ciu'Rch, he is 
fl'.e’'^hv' n.e.dc a chriflKi;), .mJ < hniluuuty i'l inoMdilLnt with 
inns \.as nli'-'.v.'i (u'cn :n tiie Lmic ivhcn itie popifh 


e. eiy. 


ii hg'on W..S eft e.iniie :!;.'p'..'.is h^ /.lu/.'t',/! ; , for in th( ic 

Ii .'.'S, !l a liad .’tii (i nuo im'.ooii, .U)>1 \va jiof.iied, as 

t’l.ev (.dh. J. i:, (lie lord coe'd i. t Ihi/.c him ; end ti, icafon there 
g'v.M 1 '., bec.u'd'j lie was de d Ml le.w, unJ it tile hud irnght take 
I'd.n ( lit of his clvjiftcr, tinn ie- eouid ju-t live e.cc<udirg to his 
rohgicn. 'I'im like realcii tne.y ni/W b. given for baptiha iieiiig 
incorporated into the* hiw:. of the land ; if tiie daii> s '.7(i!(!i aiife 
th ereby cannot be perfornieii in a Hate of fetvitude, the hapliini 
mull bo a niaimuniTion. h.u Inch duties cannot he pernamed 
is plain, foi the ptafuii.s baptized .ire to Ik; co.'.rirmed by tlic liio- 
cefhn when tlity ean give an acc.iunt ' f ti,v;.. fhitli, ai.d ;,ic en¬ 
joined by feveral aids of pnili.rnent to come to (huixl;; and it 
cannot be an (jbjedLion of any vveiglu to fiy, th.it rhi-agh I'c was 
baptized, yet it was not by the coideiit of the lord, b. caufe he is 
enjoined by the law. But it the lord have ftill an ahlolule pro¬ 
perty over hint, then he might lend him far enough from the per¬ 
formance of thfile duties, -j’/z. into Tiw/tv, or aiiy oiiier country 
cf infidels, wlieie the*y neitiiei can or wiil be* fufleied to exercife* 
the chriflian religion. 1 he* law i lo careful of the liberties of 
men under its prc't'. (tioii, that the king hiniBlf, who has f'o great 
a right to the out)-and fervice of liis fuaj'^dts, caimot fend aiiy-one 
out of A'wg/Vo.'r/againit his will to ferve m any otlier place, even 
in his own doininions, for this, my Lord CeiKt: fays, would be 
poilere pi.lrrum (h) : and therefore the lord could ikjc fend a 
villein * in grojs out of the kingdom, becaufe the king had a light 


(,t) Sc£f. ;oa. Z. Hav'k. P. C. c. 33. 

(e; z. hill. .^6, I. Bl. Com i',7. 



EaflerTerm, 8. Will. 3. In B. R. 


in him. Thu'; it is alfn in the cafe of ap'.^renlh'eSy who, though 
they volii'it. rily fubunt th.Cir.fi Ives to feive their mailers for a 
ccitain nmober of years, v.t t! niot b .- fent out of tl'.c king- 

iiuii), thniigh if be *0 ti) if n and in his ffivicc, 

luilo/s it be the ngrceinei.t, cr t'le u. irr of the .ip'ircnticc-Ptip is 
fuch (/'/). Captivt.'. taken i.i v. v; .uv ■ ,iL\ the ;vo!l ll.ivi'h »legrcc 
of fervitmlc, and .hole to n t,', ' v f'!bi< eted have tl''eivby 
the higheft riglic in them, hecat !e it is !:'‘vinl not only to ilifiH'fe 
of them at iht' ji^eidu'e, bat even to ’ ’ e.y ihem. [Iiit it is 
oblbrvecl amoii-: b t/-, T.i 'a-s-^ I'.e.t ilicy do >i< ; ir.’fo d.-ves of thofe 
of their own rclieuei, thou .ai 'eii in w.n end ifa (hiillian be 
lb taken, yet if tic ivu 'inec eh'iiti _ ..nyl lurn AL.I'vuvttu.^ 
he thereby obtains liis ii - edoin / ). Aod if do ' Im a riubau 
allowed amongU inndeb', then im’i'ijd. ir-, c.'indi.in nation, aS 
this IS, flioulti bean imiiicdj.iLi' ■ iin.inetakna nt to tlvniT ..nd they 
fliouM thereby acquire the pri\ leges .ne-i nnniuiiilies enjoyed by 
thole of the fame religion, and be iiitilhsl to 'iiut: laws of 
England. 


Thirdly, Tl’his action will not lie for talving a man py.'tli 
ecnUiin Uhrtu urn. —J'lit.s'i', Jiccatife it is not fomrd that either the 
widow or the lieir w.n' in poliefboii of this [d.uitalion and negro 
haves at the time (.1 the action brought; for if this negro be part 
of the real eflate, then S/r "fohii // itbum was a diliedot by biing- 
ing him into Kn^hnd-y and a diiltafce cannot have an action of 
trefpafs before u re-entry, beraufc ttic freehcld is in the diflci- 
for (c). Secondly, i he vagrancy of a rilleis^ or a nrip\ is the 
fault of the lord ; and therefore, in the feventh year of Richard 
the Second^ it was held, that if a flrangcr many Incn tiaj'ft not 
knowing to what lord fhe belonged, he is not a trcfpaliei (ci)^ 
which is this veiy cafe in point. 

jldjournatur. 


Afterwards, in Hilary Teriv^ judgment w.as given for the 
defendant, that the bill fhall ab.ite; for a’Ufi; CoUR'r wore of 
opinion, that no acbion of trefpafs would be ior llw f.ikin -, awiy 
a man generally, but that there might be a C \'t > d alfion of licfpals 
for taking his fervant, per quodjt.rv\Uu,,i n.iulit. 


(rt) Coventry •v. Woocl.vll, HoR. i-|. (d Ri j! A!-' -r"’?. 

I. K'own). pi 67. (d) fjij. “ ij.ii ” pi s|o, 

Molloy *lc Jure Mantimo, 355. 


Roberts apniuPt' Wlibercti. 


Middlfsex, ? TpRANCIS RC.dlnR'I S, who fur’, as well 
to wit. 1 for the l uu tiie kmg j'. for liiiiiLIf in thn 
behalf, complains of Therm j ff'ixher‘‘d^WA\i-^ .n liic cullody of the 
Biarihal of the Alarjhaljta of the faid lord tlie king, before the 
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king hiniL'If, of a pl;^a ch.it he render to the file! lord the ’''king, anJ 
to him the faid Fr .nets, thirty li\ baiit-ls of olive oils, containing 
in the w'hole thirteen of dive oils aforef.ud, of the value of 
feventy pounds, and all-j /l;cty-nine pipes ot wine, containing in 
the whole thirty-five tuns of wine aforefaid, of the value of one 
thoufand and forty pound;;, which fiorn the faid lord the king and 
the aforefaid Frauds he unjuilly detains; for that, to wit, tliat 
whereas after the firfl day of in the year of Our Lord one 

thoufand fix hundred and fixty-feven, to v.it, between the nine¬ 
teenth ihy oi Scpttrnbcr^ in the yeir of Our Loi d one thoufand fiJD 
hundred and ninety-four, and the day of exhibiting this bill, to 
wit, on the tenth day of ///;;// aforefaid, goods were imported by 
the aforefaid Thomas If'ithcrcd^ aiA by him had ;iiid pofTefTed, and 
to his own proper ufe conveitcd, and depofitcd in a certain fhip 
or vell'e] called the Stella, at Gcr/oa, in parts beyond the feas, 
in this realm of Englaufh to wit, at Fatc/ijhr.^ in the county of 
J'//V//'//,y(',v aforefaid, v/iihin the port of the fame fliip or 

veflel called S lllla not being, at the time of impoiting the goods 
aforefaid, a fhip or veflJ ttul) .md without fraud belonging to th& 
people of Eucitind^ Ireland^ l-Gaiciy or the town of Bcrioich upon 
Tiveadf or either of them, as the owmer and proprietor thereof, 
and wliercof the mafler and three-fourths of the manners at Icaft 
were F.uyiijh’, and the aforefaid fhip or veflel not being a foreign 
Ihip or veflel of the built of Gction^ a place of which the faid goods 
were the growth, produflion, oi' maiuifatSturc, or of fuch port 
wiierc the faid goods could only be, oi were mofl iifually firfl 
fliipped for tranfportation, and whereof the mafler and three-^ 
fourths of the mariners at lead w'cre of the flune couiKry of 
place; againfl the fornaof the llatutc in fuch cafe made and pro¬ 
vided ; by reafon whereof, and alfo by force of the llatute afore¬ 
faid, the goods aforefaid, and m cay parrel thereof, have become, 
and are forfeited ; and thereupon an aftion hath accrued to the 
faid lord the king, and to him the I'aul FumetSt who fues as w'cll, 
Slc. to require and have ot the faid Thomas^ for the faid lord th^ 
king and himfelf, the aforefaid goods in form aforefaid forfeited# 
Neverthelefs, the aforefaid Themasy although often requefted, &€/ 
the aforefaid goods in form aforefaid forfeited to tlie faid lord th« 
king and the faiJ /'ramsy who fues as well, &c. hath not yeS 
delivered, but the aforefaid goods to the laid lord the king and th« 
faid Franchy who fues as well, he. hath hitherto refufed to deliver, 
and flill refufes to deliver, and unjuflly detains. By reafon 
whereof the faid FranuSy who fues as well, he. fays, that h;e 
has received injury, and is damnihed to the value of two thoufand 
pounds i and therefore iie brings fuit, he. 


Roberts 
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* Roberts a^ainft Withered. 

N a^ion of detinue was brought for goods forfeited by virtue 
of the ftatute 12. Car. i. c. i8. intituled, “ An for cn- 
^ couraging and increafing of (hipping and navigation,” iii the 
eighth paragraph whereof it is ena6ted, amongll other things, 
TJrat no oliue^oiU or tuines^ (hall, from and after the firft day 
of Jpril^ in the year 1667, be imported into England^ Ireland-^ 
IVales., or town of Berwick upon Tweedy in any (hip or (hips, 
vellel or vellels whatfoever, but in fuch as do truly, and without 
“ fraud, belong to the people thereof, or of fome of them, as the 
‘‘ true owners and proprietors thereof, and whereof the maflerand 
“ three-fourths of the marin rs at leaft are Englijh.i except only 
fuch foreign (hips and vefTels as are of the built of that country 
“ or place of which the faid goods arc the growth, prududhon, or 
“ manufadlure refpedlively, or of i'uch port whi-re the faid goods 
** can only be, or moft ufuallyare, firft (hipped for t-anfportation, 
** and whereof the mafter and three-fourths of the mariners at 
‘‘ leaft are of the (aid country or place, under the penalty and for- 
# feiture of (hip and goods; one moiety to his majefty, and the 
other moiety to him or them that (hall inform, feize, or fue for 
the fame in any court of record.” 

Upon non detinet pleaded, th6re was a verdiiSt for the plaintiff. 

And nbw it was moved in arreft of judgment, that an adlion of 
detinue will not lie except where the defendant comes by the goods 
either by delivering or by finding.^ and where the plaintifl' has an 
antecedent rights neither of which is this cafe; and it is not enough 
to fay, that the ftatute vefts a property in him who lirft fucs for 
the forfeiture, becaufe, by the exprefs words thereof, the right is 
not attached but by feizure or information. Moft of the ftatutes 
which give penalties of forfeiture diredt how they fhall be re¬ 
covered, fcilicet^ “ by adtion of debt, bill, plaint, &c.” but where 
a law gives a property “by information or feizure” of the goods, 
an adlion of detinue will not lie till that be done, becaufe it cannot 
be a wrongful detainer of that to which the party had no right. 

StcoNDLV, If Genoa be the place of the growth of the goods, 
then the fhipping them there is not an offence within the adf ; 
and they do not fay, that the goods are not of the growth, pro- 
dudborf, or manufadfure of Genoa., or that it was not the place 
•* where they were ufually fhipped at the time of the making of the 
adl. I'he proceedings upon fuch popular ftatutes have ufually 
been by way of information: fo was the cafe of Pitcher v. 
yones (a)-, it was an infortnation for importing two bags of fpices 
from Holland, being of the growth of Ajia, Africa, or America, 
that not being the place where fuch guodsf w'ere firft moft ufually 
(hipped for tranfportaticn, contra fartnam Jiatuti; there was a 
judgment for the plaintiff j but it was arrefted, becaufe it was not 
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RofltnTs alledgcd, that the i^oods we're not of the growth of Holland ; though 
Wjt^Ie^ed ijiformation did let forth, that they were of the growth of 

y^'/Vr, oV. Now It is not material where fuch goods were ufually 
Ihipj'cd, either before or I'mce tlie making the aif ; for they ought 
to aver, that Genoa \v;k^ not the ufind place of {hipping them at 
the time when the a^it v^as made j like the cafe where the king 
gianted to a bifhop (r/), tliat the manor and lands belonging to 
ins biflioprick Ihould be free for ever fioin fuch a forell:; the 
bnhop could not ciaiin aiiv freedom for any other lands, but fuch 
which he had at the time ol the makmcr tlie <jrant. 

O O 


Comb. 362. 


*[ 195 ] 


But those v/;io /.liGUEo for the plaintiff'^ faid, that nothing 
remained to be acdweicd, opon reading the act and the declaration, 
but 'I HE ii:;sT fs rujx, which was, VVlicthC! an action of 
dciinne wovW he oi im! in tliiscaf.'? And it was iiiiided, that 
it wou!>l; tor as tlie aet li id given oni'' cho penalt) of one hun¬ 
dred p(>uncl?, one moiety to the kiiv':, the t'thcr to iiini w'ho (hall 
fue for the fiino, ..nJ ha ! not liiid in what action, it will iv^t be 
denied but tli.il dht would liav ■ been tfie proper adboti in fuch^ 
rale lor the intoi .,vi to i e^ov er his moi', ty. There \-'as no dif¬ 
ference between ih'i't a.iid dennre {oi fuch aforhiUire; for the 
informer had an a .tcccdenf property in lu iiher. iJut in this cafe 
there is a fo feifme i”.nT>'.‘dj U'd-, vel^e 1 in the king and p-'aty, and 
if t<ne m. yJiave an .'dLion, tlie oiiior m-iv alfo Inc fei his moictv. 
No'.v it is no arguni' nt ; » 1 ly, la.caid'-- r oic puforis have chofc to 
proceed b' vv;i\ oi .'if)‘pi.-tijn upoii Ka leitures on penal ftaiuies, 
thcrcdo.'e an atli. n -.f luvnue w.l! m t lie for Inch a forfeiture. 

'j’oprove t!;..t a fcaii. iture wa;. vcjled-i this cafewps compared by 
THE CuURTto /'•‘'A'"'/;’, whu h fni.prdes an antceedent property, 
as mncli as an .a i.on f>f lii 'htue-, Joi it is a lul.-, tliat the plaintiff 
nmi'!- iinvethe propel ty (I t'i.' gooch in !mn at the time whenthty 
wcic taken; Imt lie h>id ih'll have a rtple^-'in of the cattleof 
his villein being uiilianu d, tlioogh he had no pioperty in them at 
the time ol tiie dn'iieis made; b^r my (Joe. e(A) was of 

opinion, that the b: ingin ; n i iy;/r'.' 2 « is a claim in jaw, and that 
tlie property is vehed tJierel y in the plainlil'l. So by navigating 
contrary to the ;tlf, the property is divufted out of the formtir 
owners; and by tins .letion now bionglu, k is vefted in the plain¬ 
tiff, and thcri'fore iie may biing detinue lor it. 


So judgment was given for the piaintiil’by the whoce Court 
without any iarther argument (r). 


(.j) TIic call, if ilie Eithojj i f t'l /(.n- 
try. i. ICol!. Abr. 2.07.. 

(A) Co Lit. 2.1.5 *’• Fitz. N. B. 69 b. 
(0 .Set the caiL of Vv'ilkiiis tind ot'itTb 
». Defpard, Hjt.ry 3; Ciy. 3 in v liitli 
it IS dttcirnintd 011 tin. authority of the 
*bovt cafe, that if a fliiji be pvr^id oi toi- 
fvJtcd undur Uw Navigation A<fl 12. Car. 


a c. j 8 by a poveriior of a foreign coun¬ 
try btli'Uaing to (treat Pnh.'n, the owner' 
cannot maintain tnjfi.jt a.;,'’.uill ilit party 
fe't ij*, .iltlioiiglt till l.itri r do not piocccd 
to C'ind;*:nn ition ; for by the forf- itur« 
the pit.jierty is dovellcd out of tht 
owner. 5. Ter.ni Atp. m. 
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Wolfe azcvttfl Uavifon. 

The Town of il upon 'I'yNE, ^ T> E it remem- 

to -wit. j bereJ, that 

heretofore, (<) wit, in Ea/fir Tfv;//lafl paft, before the Ion! the 
.king at ff 'cjhnhijlery eai’ c Ueujy by 'Thojtu.s ALitl.mvs his 

attorney, and brought into the court of tlic faid lord the king 
then there, his certain bill againll licnjufiihi Dav'ifon merchant, 
late fhei ilF of the town afoicfind, in the cuflody of the mar/lial, £<.c, 
of a plea of di.bt; and theie are p!e(l^:,es of prcfcciiting, to wit, 
yohn DocvinA Richnrd Ror-, which laid bill follows in thefe words, 
to wit: 'Fown of Nevvcasilf, upon'Fyne. Ihnry Walft 
complains of Benja/nht Davljon niei chant, late Iherifi of I’ae Iowa 
aforefaid, in the ciiltody of the inarihal ('f the Minjlinljea of the 
laid lord the king, before the king In ufelf, of a |)Iea that he 
render to him one hundred and tight j'ounds of hu.ful monits of 
England^ which he nw’es to and unjubly detains fio.'ti him ; for 
that whereas the faid Hctny hcrclofere, to wit, ir, the 'I'ciin of 
Saint Afichael^ in the fecond year of the reign <.f tiic lord 
JR'ilUatn now king, and the lady Mary late tjueen of Efiglmin^ 
in the court of the faid lord tiic king and lady the late tmeen, 
before Hf.nk Y PouLrxFF.N, and bis companions, ihcii 

jufticcs of the lord the king and bid}' the late queen, fd the 
bench at Uidminjlcr-y in the count;, of Afiddli'frxg by the co;:fi- 
deration of the lame Court, iccovnvd ag. iin'f one Groi 'r,- /'.r/r, 
gentleman, b; the name of Giotg,' A'-. V, late cd Gutr-Jbead i\\ the 
county of Durham^ gcinleman, as well a certain (hbt of one 
hundred and fix pounds, as forty fbilliiig', which to the fame Hary 
JPolfe^ in the fame couil, were adjuilg'.d for the damages which he 
had fulfained bv occailon ol’the detaj.'.iig of that dtbt \vhei''ol the 
faid George wa'' coin idled, ashy the rcco. d and proceedings tlv/a d 
in the fud ctMiit of the bud the kin') of the bench alor,.fe'^i lure, 
to wit, JFellmirJier aforefaid, miuainlng, mamrclily app’.ns; 
'Fheiclbre ’'■'the aforcTai'J Gcor"e. for that lit c.ime not btiore the 

c> ' 

faid jnflicts of the lord the no'.v king and l.iJy the 1'.tc que.n of 
the bench, at Jl'tjiiidnliei ai’.)r.,ra'd, to latiTy the f'ld LitKry oi 
the debt ajjtl d.imaets in for-n .dortii'i'l reco'/ered, \'Jiercujton he 
was as aforef.iid coiu’ict'jd, w.is put in the ev/'vwt, aiul was out¬ 
lawed ill ho: Jon by ccc.ifion ih'.reof ^ ■ te tv aid'', to wit, on Alonday 
next alter tl'.e IMi!; of Sr. vAu/eti) viigi’’, in theieeoe !;■■.•! .'.bovt laid, 
at THE Hus I iNGs ot die C'omnion tds.a'-, then held in l n E ' .'UIUD- 
HALL of the city of Lorn'on, at tlic lint of the fme r/on-y, was 
outlawed, as by the record and pioe' cd!n.^s i f the laitic ourlawry, in 
the aforefaid comt ot r);e Ind bud the now king c'f the bench 
remaining more iuily .imi maiiirellly appeals : upon whicli certain 
OUTLAWRY againll the alorefnd Ghioge, in loim . loiclaid promul¬ 
gated, the fame Hen y Jl 'c 'ft af.erwards. to wit, on the thii tcenthdajr 
of Aprif in the h urili year ol tlie l.'id lend ihe king and Liciy the bite 
queen, for tlie better ubtaimng ol the delu and d.images aforebiid, 
fueJ out of aforefaid court ol the raid lord the kni;^ .md lady the 
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late queeD of the bench, a certain writ of the faid lord the ki/% 
and lady the late queen, of capias utlagatum againtt the aforefaid 
Gforge to the then fherift’ of the aforefaid town of NewcaJlU upon 
Ty ne direffed, by which writ the faid lord the king and lady* 
the late queen commanded the fame fherift^ of the town of iVm- 
cajlle aforefaid, upon Tyne aforefaid, that he fhould take the afore- 
faid George^ at the fuit of the fame Henry^ as before-mentioned, 
outlawed, wherefoever, in the bailiwick of the fame fherifF,as well 
within liberties as without, he might be found, and him fafely 
keep, fo that he might have his body before the juftices of the faid 
ford the king and lady the late queen, at IVcJirnitiJler^ on the mor¬ 
row of the Afcehfion of Our Lord then next following, to do and 
receive what the fame Court of the faid lord the king and lady the 
late queen fhall confidcr in that behalf, and diaf he have there 
that writ; which writ the fame Henry fVolfe afterwards, and 
before the return of the fame writ, to wit, on the fourth day of 
Mday^ in the above-mentioned fourth year of the faid lord the king 
and lady the late queen, at the town of Newcajile upon Tyne afore- 
faid, in the county of the fame town, delivered to oneyofeph At~ 
kinfan^ then being fhcrift of the town aforefaid, to execute in due 
form of law: by virtue of which certain writ, the aforefaid Jofepk 
Atklnfon afterwards, and before the return of the fame writ, to' 
wit, on the fc venth day of May^ in the fourth year above-mentioned^ 
riicn being flicrilf of the town aforefaid, at the fame time, in the 
fame county town, took and arrefted the faid George^ and him in 
his cuflody, for the debt and damages aforefaid, then and there 
had, and him, in the pilfon of the faid lord the king and lady the 
late queen, then detained and kept in cuftody until the going out of 
him the faid Jofeph from his office of flicrifF of the town afore¬ 
faid. And the aforefaid George fo in the cuftody of the aforefaid 
yofeph Atkinjon^ in execution for the debt and damages aforefaid, 
in form aforefaid being, tlie fame yofeph Atklnfon afterwards, to 
wit, on the thirteenth *day of Oilober^ in the fourth year above- 
mentioned, from his office of fherifF of the town aforefaid, the 
Lid town of NezvcajUe ii.pon Tyne, was in due manner removed} 

- and afterwards, to wit, on the fame thirteenth day of OSlober, in 
the fourth year above-mentioned, the aforelaid Benjamin, into th* 
office of ffieriff of tlie fame town, at the town of Newcajile upon 
Tyne aforefaid, was duly cleifted and appointed. And the aforclaid 
Jofeph Atkinfon, in his faid exit from his office of fhcrift’ of the 
town aforefaid, in due manner delivered to the faid Benjamin 
J^avlcljhn, and into his cuftody, the aforefaid George in prifon 
aforefaid, fb as before-mentioned detained in execution for the 
debt and damages aforefaid, in form aforefaid, that is to fay, at 
the town of Newcajile upon Tyne aforefaid; and the fame Ben~ 
jamin, as ftieriff of the town aforefaid, the aforefaid George, in 
prifon aforefaid, under his cuftody, then and there in execution for 
the debt and damages aforefaid, received, had, and detained. And 
the Lid Gec'ge, fo in cuftody of him the faid Benjamin, ftierift' of 
the town aforefaid) as before-mentioned, being in executioA for 

the 
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<lie debt and damages aforefaid, in form aforefaid being detained; 
the fame Menjamini afterwards, to wit, on the twentieth day of 
Auguji^ in the fifth year of the reign of the faid lord the king and 
lady the late queen, at the town of Ncvocajile upon Tyng aforefaid 
(the fame Benjamin then being fhcrifF of the town aforefaid), the 
aforefaid Georg e from the prifoii aforefaid, out of the cuftody of 
him the fiiid Benjamin., permitted to go large and cfcape where 
he would, without the confent and againll: the will of the fame- 
Henry, and the fame ILnry Wolfe of the debt and damages afore¬ 
faid, or any part thereof being unfatisfied, whereby an action hath 
accrued to the fame Henry U'olfc, to have of the aforefaid Benjamin 
the ^foreCud one hundred and ciglit pounds ; yet the faid Benjamin, 
though often required,&c. the aforcl.i;d one hundred and eight pounds 
to the fame Henry Wolfe has not paid, but to pay tlic fame to him 
hath hitherto wholly rpfufed, and doth Hill refufc, to the damage of 
the faid Henry IP'olfe of thirty pounds ; and thereupon he brings 
fuit, &c. 

And now at this day, to wit, on Frielay next after the morrow 
of the Holy Trinity, in this fame I'erm, until which day the faid 
Benjamin had le.avc to imparl to the bill afotelaid, and then to 
anfwer, &c. before the lord the king at ITtjlrninJler cometh as 
Well the faid Henry, by his attorney aforefaid, as the faid Benjamin, 
by Nicholas Harilinge his attorney. And the faid Benjamin ds- 
fends the force and injury when, &c. and faith, that he doth not 
owe the faid Henry the faid one hundred and eight pounds, nor 
any part thereof, in manner and form as the faid Henry above 
thereof againft him has declared ; and of this he puts himfelf upon 
the country: and the faid Henry thereupon likewife, &c. 
1'hereforf. let a jury thereof come before the lord the king at 
Wejlminjler on IVednej'day next after three weeks of the Holy 
Trinity, and who neither, &c. to take cognixajice, &c. becaufe as 
Wcll,&c. The fame day is given to the paities afoiefaid there, itc. 
Afterwards, the procefs between the parties aforefaid is there¬ 
upon of the * plea aforefaid continuef!, by rcfpitir.g the jury thereof * [ 198 3 
between them, before the lord the king at Weltminjler, until Wednef- 
daynext after three weeks of St, Michael thence next following, 
unlefs the juftices of the lord the king affigned to take the affizes 
in the county of the city of Newcojile upon Tyne (hall before come 
on Mondiay the twenty-fecond day of fitly, at the Guildhall of the 
city of Newcajlle upon *Iyne, in the county of the faid city, by ^ 
form of the ftatute, &c. for want of juiors, &c. At which day, 
before the lord the king at IP'^eJlniinJler, came the parties afore¬ 
faid by their faid attornies, and the faid juftices of the fjid lord the 
king, before whom, &c. lent here their record before them had Poftw. 
in thefe words, to wit; Afterw'ards, on the day and at the 
place within contained, before Edward Nevtl, Knight, one of 
tire juftices of the lord the Icfhg of his bench, and John Tur- 
TON, Knight, one of the barons of the exchequer of the faid lord 
the king, juftices of the faid lord the king aifigned to take ailizes 
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in and for tho county of the city of Ncvjcaftle upon Tym^hv form of 
the ftatutc, &c. comes as well the within-named Henry JVolfe-x?, the 
within-written Beujennin Davitifon^ bv thc.ir attornies withio 
contained. And the jurors of the jury, whereof mention is within 
made, beinG; likewife called, come, who fay upon their oath, that the 
aforefaid /ii’wry recovered againit the within-named Ccorgc Daley 
the debt and damages in the declaration of him the faid Henryy as 
within written mentioned, in manner and form as by the faid 
declaration is fiippofed. And that the faid George thereupon, at 
the fuit and profecution of the fiid Hcnry^ was ouTLAWFD in 
manner and form as in his declaration -is fpecihed j and that the 
faid Henry thereupon was pri'fccutcd by the wiit of eupias utla~ 
gatuniy in the faid declaration inenlioncd, and the f.ine to the 
within-named "Jofepb AtkinfoUy rtienfF of the olty of NeivcajUe 
upon Tyne within-written delivered, who took and .CTcfted the 
faid Georgr, by virtue of the faid writ, in manner and form as in 
the faid declaration is contained. And that the faid fheriff of the 
aforefaid city, the faid George in his cullody for and upon that 
writ liad, and him in the gaol of the lord the king and late lady 
the queen there dc'-nneil and kept in cufliKly, as by law required ; 
and ('ll his <|uilting ins otFiee of ihcrill of th.it town, in due manner 
delivered himtoliie aforefaid Benjamin (he Ik ny; frerifFof the faid 
town, as in the faid declaratii n is coi t uned), andi in in': cuftody the 
aforefaid Geoigey in prilon aforefaid, fo as .,‘01 efaid dttai’ie(', by the 
caufe aforefaid ; and alfo the faid Bcnjamniy as fneibt' of the town 
aforefaid, the aforefaid GeoigCy in the pi ilon afutcfiiJ, under his 
cuftody, then and there received, had, and detained, as by law 
required. And the faid GcorgCy being fo in prifon, under the cuftody 
of the (eL\:\ Benjamhiy in form aforefaid detained, the faid Benjumtny 
being fheriff of the tovtii as aforefaid, the faid Georgey from the 
prifon aforefaid, out of the cuftody of the faid Ben/eimiiiy permitted 
to go at large where he w'ould, and voluntarily permitted to efcape, 
witliout the command of the faid Hcnrgy iie the faid Henry not 
being fatisfied of the debt and damages, or any part thereof, as 
the faid TL-ntyy in his declaratiiiii ^ aforefaid, has fet forth. Jfut 
the jurors aforefaid, upon their oath aforcfiid, further fay, that the 
aforefaid Henry made no petition other than in the faid decla¬ 
ration of him the faid Henryy to charge the aforelitid Giorge in 
execution for the debt and damages aforcf.id, by the faid Henry 
againft the aforefaid George in form aforei’aid recovered. And 
whether the afoiefaid Georgi'y fo as aforelaid to the prof.cation of 
the faid Henryy by viitue of the writ of capias vtlagatum afore¬ 
faid, of and upon the judgment aforefaid, fo as aforefiid taken and 
arrefted, beyond the vear and a day alter that judgment given, 
was'or might be lawfully in c.xecution at the fuit of Henry for the 
damages aforefaid, without any exprefs petition by liirn the faid 
Henryy to charge the frid (leorgc in execution in fuch behalf, or 
not, the faid jurors arc wholly ignorant, and therefore pray the 
advice of the Court here, Sac. And if it lhall feem to the Court 
here, that the aforefaid Geo''gey fo from profecuting the aforefaid 

Henryy 
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by virtue of the writ of capias utlap^alum as :iforefaiJ, Woir^ 
was Illy taken ani-l arrefted after the year and a day after judo- . 

meiu iifoii-laiJ, was lawfully lendercd, or STiight be in execution 
at the luit c.f liim the laid ilnny^ for )us debt and dair.ages aforc- 
fiiid, withtiut any cxprelh petition by him the laid / f.vny, to charge 
the faid George in execution in that behalf made; then tiic Jurors 
aforclaid li.}, upon tlicir oath aforefaJ, that t!.e af.jicfaid lie^ijamin 
owes thea'orclaid llnt'.y the within-written one hiuidir-d and ciglit 
pounds, in form as the faid If;nry within tlieiec.f haih tlccIaieJ : 
and then they allefs the ilarnages r.f hhn the faiu 7/, f by occa- 
Jion of the deti ntion of liis'debt, b- iides his colb. and charges by 
him laid out about ins fuit in this luiialf, to iix [a nee, and for 
thofe cuds and cnarges to forty Ihiilings. Hut if it ihall feein to 
the Court h^re, tliat ;he afoielald Geo> lo by prcfecutieg tiic 
aforefald /Av,^y, by viitiioot the writ ol lU'ius utlugatur: afore- 
faid, fo as uforefaid taken and an died beyoiul the year anh a day 
aher judgment aic-refaid given, was not lawfully nor inigi.i be in 
execution at the init of liiin tiic laid /Asv.y, for ins debt and 
damages afereiaid, vvirliout cxprdk periiion I' v In’m the laid Henry 
to charge the laid George in execution in that beludl made ; then 
the juiors aforclaid, upon then *')aui atoielaul, fay, that liic alore- 
faid Benja'nin does nor owe the auuelaid Henry the faid one 
hundred and eiglit pounds, nor any part tliereof, as he the laid 
Be7!jannn within, in pleading ihciciipon, hath alledged. And bo- 
caule the Court of the lain loid the king htie is n(»r yet advifed 
what judgment to give of and upon the priaiuf s, a d ly is thereof 

givcii to the parties rdorefaid until-day ncxi after-, 

to hear tlteir jndgmciit rif ami upon the juxnnfes, for that the 
Court of the lord die king lieic i-> not yet advifed thereof, &c. 


* WoUc ciyfijii'ft Davifon. 


* [ 200 ] 
Cafe 96. 


D i'-P/r rgaiiin- the flierifl for an efrape, wherein the piaintilF of 

lets ll'illi, that he had olHaintd a iu.lg'm'iU in (iie court of 
cumnio'i pleas ag.inur one IJale liK one huiicirr'l .mk! I.xtv pfainds ,i,,. yg, 

and colls, and the LoA Dale m t appearing to kni.fy the gud judg- iur,t..ry tfcape 
inent, was otillawtd at the lint of the plahitifl, who thereupon "fa prifontr m 
I’ucd forth a eapic/s nlhigatuni t.gainll: hko, tlireci. d to the then on a 

SHKRiFF*oF NEWCASTLE; and tliat the iiloiiuili', bch/i'c the re- ‘‘''A* 
turn ol the lanl writ, cc-nvered it to*one Joleph rAkinJon^ then not taken therc- 
Ihcrifi' of the laid vill, wbo by virtue thereul arrclled the laid on until a year 
Dale^ and detained him in prilbn for the laid debt and damages till after 

the laid was dilcfurgcd from his office of IherilF; that the 

defendant was afterwards under-lherifl, and the laid Dale was de- |i^,err*wa’s ^na 

livered to him in ciiliody and in execution tor tiic laid debt and cxpnfs prayer to 

damages; and that afterwards he fulfeied him to elcape, the faid the Court to 

debt tiot being paid. cforRe him iq 

** ^ cuilody. 

S.C. Comb. 37P S. C. I. Salk. 319. 5. Co 88,^9. Cro. Eli/. 706, 707. Cro. J.ic. 361. i. RoL 
810.895. I. Lfor. 263. j. Sid. 380. I’olt. 413. 416. Moor, 641. Fitzj. 265. z. Stra. 901. 
3. Com. Die. “ Lfcape," (B. J.) (c.) 2. Bac. Abr. 233. 3. Bac, Abr. 761. 
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The ji'RV, upon nil debet pleaded, find a fpecial vcrdiiTt, that 
the plairiiift'had obtained a judgment againll the faid Dale for th^ 
faid debt and damages: they find the outlawry and the capias ut- 
lagatujriy and the aircft upon it *, and that the faid Dale was in thej 
cuftody of the def.ndant, then sheriff of Newcastle; and that 
he voluntarily luffered him to cfcape, the faid debt not being paid; 
'rhea they make a fpecial conclufioii, that if Dalty fo taken a year 
and a day after the faid judgment lecuvered agaiidl him, could b? 
in execution fur the faid debt and damages, without any expref? 
prayer to charge him In cullody, then tiiey find for theplaintifF,&c. 

It ivAS AKGVfT) for the plaintiff, that when a man is out¬ 
lawed after judgment, the capias utlagattm is the proper procefs, 
and then the plaintift’ is at the end of bis fuitfrir); and therefore 
there can be no default in him for not continuing his procefs fo 
as to have the prifoner brought into court, and then upon prayer 
of the defendant to be committed in execution at his fuit. But 
admitting there were any laches in the plaintiff, or difcontinuiiig 
the procefs, yet if the party be in execution upon a capias utlaga- 
ium after judgment, he is in execution at the fuit of the plaiatifF, 
if he plcafe (b ); for though the outlawry be in the king’s name, 
yet it is at the fuit of the party and for his benefit: and the fheriff 
niuft take notice of the ^ law, that he has him in cuftody for that 
purpofc unde convi^.lus ejV’-, for thefe are the words in the writ, 
Jf the defendant promfte to pay a debt in confidcration of for¬ 
bearance to profecute a capias utlagatusHy this is good in law (r), 
which proves that an outlawry is at the fuit of the paity ; for fuch 
a promife would be void to ftay any procefs at the fuit of the king. 
In the Fifth Rcpait [d) there is a cafe in point: Layicn brought 
an acfion of debtagainft ITolwyn and had judgment, and then ho 
was outlawed, and taken upon the capias utlagaturny and efcaped | 
whereupon the adb'on was brought againft Garrion the fhcrift’; and 
it was refolved ( c ), that at common law, if there be an outlawry 
after judgment in debt, and the party is taken upon the capias, 
there is an end of the plaintiff’s fuit, and if no laches be in him in 
continuing his procefs, he ftiall he in execution at his fuit if he 
will ; for it i‘< but realonablc, that if the king ihall have a bene£t 
at the fuit of the paity, that the party fhall have a benefit at a 
fait of the kin:;, i'his cafe was adjudged in Michaelvias ’'Terin, 
in the fortieth year of the queen ; and three years afterwards, in 
the lame 'I'crrn, Popbam and v enner, "yujlices, feemed to be 
of another opinion in an action of debt brought againft an admi- 
niftrator upon a judgment had againft the inteftate (jf), where the 
defendant pleaded, that the inteftate was outlawed after the judg- 


(a) FoA. a: 3. 

i.Stl. iSo. A'f’v. 19. Cro. riiz. 
fi;, 7c o See. iindj;. 7. Aijor, 567. 
57 

(1., jt-m ii’f!' riarl' y, (' le. £1 2. 905. 


{i) 5. Co. 

(c) Gainon's Cafe, 6. Co. 88. Cro. 
Eliz. 707. I. Roll. Abr. 810. 895. Moor, 

556 

(/) Slaw<t'. Cuttcris, Cro. EUz. 850. 
Moor, pi. Si7. 
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and taken upon the capias^ and died in'^prifon; and upon 
demurrer to the plea thole two jvdues held, that he was not 
in execution at the fuit of the j laintlff w'itjiout his cxprefs prayer, 
and the Court award it: but G awdy, ’Juflke^ was of a contrary 
opinion in that cafe. And according to his opinion and the refo- 
lution in Garncn's Cafe there have been fubfequent judgments in 
this very point, that when the party js taken upon the capias ut~ 
lagatum he (hall be in execution for the plaintiff if he will, al¬ 
though his body was never brought into court (a). This cafe 
pame in queftion again in jihis court in Michaelmas Term-, in the 
twentieth year of King Charles the Second, It was debt upon an 
efcape (h), wherein the plaintiff declared, tliat he recovered a 
judgment in the thirteenth year of ti^at king, that the party was 
outlawed the fifteenth, and taken upon the capias the eighteenth 
year of the fame king, and efcaped; hut ho had not declared that 
he was in cuiiody, and prayed to be fo at his fuit, without which 
his imprifonment upon the capias did not make him in execution at 
his fuit; for it may be he was not contented with that, but in- * 
tended to have another execution than his body. But the judg¬ 
ment in this cafe is not reported ; only the opinion of Popham 
^nd Fenner, 'JuJlices, is there cited, that he mail be in execution 
Rt the fuit of the party until he difclaim it. If the party be taken 
upon a capias pro fine-, he fhall not be in execution after a year 
and a day at the fuit of the party v;ithout prayer (c). But there 
is a difference between that and this cafe {d) j for here it appears 
verdi(£l that the plaintiff’ fued out the capias for the recovery of 
his debt, and it appears plainly that he intended to have the body 
of the party in cuiiody. 


ag,;irfi 
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Those who argued on the other ftde,, admitted, that if the 
^fcape had been within the year after he was taken by the capias^ 
the plaintiff fhould have an aclion of debt againft the fheriff for 
an efcape; and the reafon is, bccaufe within the year the plaintiff 
plight have brought a capias ad fatisfaciendum againft him, and 
charged him in cuftody, but after the year he hath lapfed his time, 
apd is driven to zfeire facias^ and therefore he fliall not be then 
in eijcecution at his fuit without continuing the procefs j he is in 
at the fuit of the kijig to anfwcr the contempt of his laws (<?', and 
fb it wouW have appeared if the fherift’ had leturned a cepi corpus 
upon the capias utlagatum-, therefore fornething muft appear upon 
record, to make him in execution at the fuit of the party. When 
the defendant is taken upon the-capias utlagatum-, there is an end 
of the party’s fuit as to any other procefs to be fued by him (yj, 
for he caiinot have a feire facias or atiy other procefs upon that 
judgment *. and fo it was at common Jaw, if there had been any 
ftay of prpeef's after the year and day j therefore it ought to b« 


{4) Moor t', Rcyntll, Biii'g 6. Cro. 
Jac:6 19. Latch. 2oo> 

• (A) Buckland t. Ktitand, i, Sid. 3?o. 
(«) Biid^man, 7. 


{d) Cro. Jac. 545. 6 to. #57. 
(«) Dalton, 214. 

Ifl} Ams, zot. 
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continucil. It is affirmoii, tint is in execution of the party 
Kolcus uolt'iis. It is true the Ihcriif is bound to keep his prifonew 
in cullrxly, but not under cquiii f.-u.iJties ; for in fomc cafes an 
adtion nn the cafe only wtil lie againll him for an cfcape, and 
f >:i!Ctinnc:. an adion of debt, where the plaintiff v.ill recover both 
h:-; debt and damages: but here an adiion on the c\if; only will lie 
a;.>.dij/r the Iheriff. 7 'he refolution in Gan, 7 idi Cafe will not 
come up to this; for the words are, If the defendant be taken 
upon the capi-.s iitluiatvm at the Icing's fuit, .no laches beicig in the 
pi.'dntiit ill eontiiiuiny bis p.rocefs, he ihoiiid be in execution for 
[ 2,03 ] ‘die pi^.i i';''' if he would, i it if' not f.iid with prayer or without 
j'Oiyer, neiiuir is t'l-'year mid day mentioned there. Neither js 
tile eale in ftn(a>/aati [a) an .aithorily r the pi .intiff; for that 
V,'.’.-' an aciK'n fd'the cafe brought agoiiiilt the' in-.riff for an efcape 
rd the pai ty t,i.he!i upon a capia- utliveatva^ vvliieh n, an ::rp;ument 
th.it the) U'i';: the law to be otherwife at th.it time ; for if the pri- 
loner h,.a iVen in cm coiion at the fuit of the parry and efcaped, 
they would ii .vc bnmidit an adlion of debt, and not an adion on 
the cafe, 'i'lte like adtion on the caie was brought aeainft the 
fin nff of 1 . .oadon for an efeape by F>o/l[b)^ where* the deiendant 
w.is in cuft(idy upon a Lapins miogaUun fued after a year; and 
there it v as agic-.d, that lie could not be in execution at the fuit 
of I he p.uty wit' out prayer : but becaufe he was difeharged from 
hit im)irifoniTicnt, williout finding fuietie's to fatisfy the plaintiff 
aceoidli'g to t’le fl:;uiite (r), the plainti.ff was piejiKliced thereby, 
and thciefc ie an avltion ( it the cafe would lie againfl: the fheriff. 

Eut I Hit Court wcie (d' opinion, that it was in vain for the 
plaintiff to iiie out an outlawry if he had no benefit thereby when 
tile party was taken uiion tiie capias without continuing the pro- 
oeC(//); for to what purpolh fhould betake out rs. felt e facias 
after judgment, when the paity cannot be found and nothing caa 
be done upon it 

Thetefore judgment was given for the plaintiff. 
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defendant was indided at the feffions held for the borough 
* of Hatfield for fpcaking tbefe words, “'I’hc mayor and alder- 
“ men of Hatfield are a pack of as great villains as any who rob 
“ upon the highway, and we will take away their charter.” H» 
the fciiions arc was found of fpe.iking the words. 

^*'*'*' ■ It was moved in arrcR of judgment, and fevcral exceptions 

Couib. 13. 46. . 

(s- 414. 

Cartli. 14. First, 7 'his being tried at .a f ffions of a particular borougbi 

they Riould have fhewul what au.h.ori’y ih -y lia*! to hold tire lef- 

lions. 


Cafe 97. 

^K. If .inindiifl. 
mcr.r .nt a U- 
wr'^/iy JJivns need 
flatc ilic autho¬ 
rity liy which 
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fwns, beliig in a private place, either by prefcfiption or charter, 

Which was omitled. • ' 

. Secondly, The words are not indiJlable, for they are of heat 
and paHion, for which the clcfcnJ.uito’.iglit tube bound to his good 
behaviour, but not indiiled. * In Eajicr Tertriy in the twenty- 
firft year of Kihjr CLun-L-r. 5 ;’r’>;,■/frir), oiie B'urfotd was indicted 
in this court tor thcfo words fpokeii by him of the iuftices of tBc 
peace: “ None of the juftices of the peace underftand the ftatutes 
“ of eiKcife, except fucji a one” [naming him], “ and truly he 
does neither well undcriland them, nor moft of the parllament- 
men who made themand this indidlment was quaihed. 

Hob. ao2. Moor, R19. a. Keb. 494. 594. i. Mod. 35. 2. Vent. 16. z. Salk. 

124. 1. Hawk. P. C. c. 21. f 13. 2. 'IVrin Rep. 199. 

Thirdly, It is faid, juratores pro domino re^e prafentanty it Irtd.dlment 
ihould have been pro domino rege et burgo pradiiL preepntant {^b). 


it 

To lay of a <»■-; 
poratm tliat^the ■ 
“ mayo! and al«' ' 
“ (l^nnen are 
“ villains,” is 
not indidlable, 
unlels applied to 
them in the cx» 
ecutioR of their 

CfF.GCS. 

S.C.I2 Mod. 98. 
698. 6. Mod, 


{a) Vtnt. 16. 2. Keb. 494. 

[L) It is faid, S. C. 12. MckI. 98. that 
the defendant having Hipped the tme of 
moving in arreft of judgment, prayed 
that he might fubmit to a fmall fine; and 
that the Court, not being Liti^fied that the 
words were indlQable, becaufc no con¬ 
tempt of Government, they fined the de¬ 
fendant fixpence. See alfo Rex v. But- 


ford, i.Vent. 16. Anonymous, i. Vent, 
to. Wrightfon’sCafe, I. Salk. 698. Reg. 
V. Soley, I. Salk. 698. Reg. v. Langley, 
6. Mod. 124. Rex v. Legailey, i.FIav/k. 
P. C. cli. 21. L 1J- 5 but Rex v. Baker, 
I. Mod. 35. feems contra. And mots, 
that now a motion may be made in arrelb 
of judgment on an indidlmcntatanytime 
before judgment pronounced. 


The King againji The Inhabitants of Lifley. 

AN ORDER of fettlement was made by two juftices of peace 
to remove one Elizabeth Sinkwelly late of Lifiejy fingle- 
Wontaii, and fVilliamhtT fon, to the parifli of Morton-Hamppead’y 
iA which order the caufe afligned was, becaufe that, by fraud and 
collufion of the parifli of Lifleyy fhc was delivered of the faid baftard 
child in the parifli of Morton. 

First, It was objc£lcd againll this order to qualh it, becaufe 
it did not appear that the mother was laft legally fettled in the 
parifli of Lifieyy or that flic was a parifliioner there at the time (he 
was delivered at Morton: they only faid, “ Elizabeth Sinkxvelly late 

of Z/^y, fingle-woman i" tvliich is but adefeription of the perfon 
and an addition of the place, and not a fufticient allegation that 
(he was an inhabitant there, or that the child was fettled there. 
Now it appears by the order, that the child was born uC Mortoity 
and the birth primd facie makes a fettlement in* that place, no¬ 
thing appealing in the order to make him an inhabitant elfewherci 
and &ey cannot fend him back to a place where he never was. 

As to THIS OBJECTION, it Was anfwered, that the order recites 
iier to be late of the parifli of Lifleyy Angle-womanwhich is a 
fuflicietit taking notioe that flic was an inhabitant of that pariih. 

Szlk. 221. Comb. 285. 

V6t. y. O Secondly, 
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If the parllh of, 
A. procure a ft- . 
male parilhioner ' 
to be delivered ' 
cf a baftard 
child in the pa- 
nih of B. an or- ‘ 
der of removd 
mud date tliat 
Hie was a pa* . 
riHiioner of tha^ 
par.Hi of d. ati, 
the time Ifae was 
delivered ; bac 
the Court 
notqualh anavjr, 
dcr for. tiut> 
fefl nmjMOKraf^, 
ter&was.,|nad*..i'j 

Ante, 15Q. 

2. Buld. 34^ ; 
538. ^ ■; 

Blackerby’i'Ca*^', 
fes, p. 32.” v'f 

Carth. 397-* • , 
i,Bac.Abr. jtffe. 
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Secondly, The reafon c 
(he was delivered at Morton 
of Lijley. 

>iis to THIS OBJECTION, it was faid, that the juftices are hot 
bound to {hew a icafon why they make fuch an order to * remove 
her; and therefore if they allign a caufe uncertainly, that (hall not 
qqjifh an order. 




III 




'i ■' 


f the removal is too gencralv»sii^ 
by ftaud and collufioji of 


The Court inclined, that (he ought to,be alledged to be a 
“ legal inhabitant in the parifli of Lijley” but would not quafli the 
order, becaul’c it was nine years lince it was made, viz. ever fince 
October 1691. 


Cafe 99. Stanford ugahift Cbamberlainc. 

Judgment in the p'JEC'CMENT tried at the aflizes, and a verdi£l: for the 
ioiiit of King’s C-i plaintilf; the judgment ought not to be figned till the rules 
which will be in four days after the postea returned, 
after the which happened, in this cafe, to be the fixth of May. 

*7osT"E°f plaintiff got his judgment figned on the very day, but it 

was not executed till after the fixth day; fo that the defendant 

S.C. j.Sdik. 25. 1^^ j jj enough to bring a writ of enor, or move any thing in 

• Stiles, 441. a f • 1 ► /fa 

I. Sirf. 36. iirrcit of judgment. 

1 Sa^k ”7 ^ Court held, that the figning the judgment was ir- 

y. Com. Dig. regular,, it being before the day allowed by the rules of the court; 
“ Pjeadei/,’ and though It was taken out afterwards, that was not material. 

> Burr.^zjjo. Therefore the judgment was fet afide, and the party had refti- 
tution (</)._ 

• (rt) See 4. Lilly 1’. R. 423. Tarntr t-. B.irntlby, i. Salk. 259. Doe v. Copeland, 

4. I'trm Rtp. 7: 0. 


Cafe 100. 

If a perfon pro- 
‘l^fc to p-sy a 
Itrni of money 
00. a matter in 
it and 
are intc* 
the pro.. 
}H.i^d,al- 
gh it bp not 
IpiM into* 

Uhig. 

LComb. 3^2. 
imb. 2. 

’fitzg. 202- 
p. 94 . 


Stephens agaiaft Squire. 



A n action was brought againfl Squire., an attorney, and turn' 
.others, for appearing for the plaintiff without a warrant. The 
caufe was carried down to be tried at the ajjizes ; and the defefldant.' 
promifed, that in confideration the plaintiff would not profecute 
the aftion, that he would pay qpa pounds and cofts of ,fuit. 

And now an adioii was brought againft the • defendant upon 
this promife. ' , 

The queftion was. Whether this was a void promife by thiR. 
ftatute aq. Car. 2. c. 3. of Frauds, being made in behalf or ano* ’ 
ther, and not iiv writing? v/hich llatute enat^s, “that no a&ion. 
“ fhall be brought to cliarge the defendant upon any fpftcial pr^ 

EiilL N. P. at I. 3. Burr. 18 iS. £flpini.(re, 100. a. Tlfcm kep, I*. 


<‘-mife 







to for the debt) default) or roifcarriage of another 

O) tlnlels^ljc be in writingj” 

But THE Court were of opinion, that this cannot be faid to 
' be a promife for another perfoii, but for his own debt, and thcre- 
•Ibre not within*this llatute (a). 

(<:J See Read v. Nalh, i. Wilf. 305. Fi(h t>. H>jiclunfon, a. Wilf. 94. WilKam* 
«!. Leapcr, 3 Burr. 1SS6. 



* Richards dgahji Hill. 

A n action on the'case for diverting a watcr-courfe, in 
which the plaintiff declared, that he was felfed of a water¬ 
mill to him and his he'\T%^ Jecutu/um conjuetudinem decanatus de 
olverbamfforty and fo prelcnbcd for a water-courfe, &c. and 
that the defendant, intending to deprive him of the proiit of the 
faid tnilli did divert the water ah antiquo cur fit fuOy per quod he 
could not tnolare fo faft. There was a vcrdi« for the plaintiff. 

•It was moved in arreft of judgment, for that a copyholder can¬ 
not prefenbe in a que ejiatcy and the Court could not take notice 
tif any other eftate the plaintiff had by this declaration : he fhould 
bave left out J'ecundum conjuetudinem decanatiis •, for, How can he 
be fo feifed without fliewing what that cultom was ? 

This objection was pver-ruled by the Cburt; for if the 
plaintiff was feifed of an eftate in Borough linglijhy that had been 
a cuftomary eftate, becaufe he has it by the cuftom of the manor, 
aiid in fuch he may preferibe. 

Secondly, He does not fay, that he diverted the water from 
the mill, but “from its ancient courfe, per quody &c.” 
from a mill, an infcnAble^r ytuJ may be rejedfed j for as the adfion Jmfilies a ten, 
S. C. I. Ld. Ray. loa. Lord Ray. 174. 293. 2. Wilf. 313. 

Thirdly, The matter of his damages is laid infenfiblyi for 
the^H of the action is, that he had a mill, out of which he had 
profit by grinding^: now the word molure is infenfible, and there 
IS a proper word Tor grinding. 

. It was held, as to the Third Objection, that the word 
** w/arr” being infenfible, no damages could be given for it{ 
and that the declaration had been good, if that part of it had beea 
left out. 

So the plaintiff had his judgment. 


The King agahtjl Cowper. Cafol 

lIjf 01 CTMENT againft, the defendant, fetting forth, that there To hire 
* was a war with Lewis the French King: that during the con- P' 
tinuance of that war the defendant hired a boat for twenty guineas, 

king's enemies. Is indiQabte at common law, as miff-njiiki (jf m 

O z faijiy 
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’t 

A pfeferiptiMi 
for a water* * 
courfo rnnnh^ 
to a mil} 
which the 
tiff was feifed 
“ accojjiing to 
“ ff>c eujtem ot 
“ the deanery 0^ 
“ fuchaplacej!^ 
is good. 

I. Sid. 198, 

1. Lev. 

3. Lev. X33.' 
Carth 84. lyd. 
N. Lutw. 29. . 

2. Sat, s6z. \ 

3. Mod. 4«. ^ 
1. Show. 64. 

On a declaration 
for diveriiOfi''* 
a water*eottrfe-" 
it is furpiudiiir. 
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Kt%c falfhy maUtiol\ et profiitorse to aflift the king’s * ehemies; tfiat 
. boat fo hired w;i.s brought to the ftiore iil order to embarfe hiiit 

Ctfirptk^ and o*hcrs, where he was taken. 'I’his matter was all fouilM by 

* verdicl. 

It was moved in arreji of judc^ment^ that this was not an of-, 
fence at common law; for then any adl: which (hews an intention 
to do an unlawful thing w'ill be a fault, as if a man hire a houfe 
with an intention to fet up an unlawful trade {a). If the fa£l it- 
fclf do not import any malicious delign, then the finding of the 
jury will not alter the nature of it (A). If then there is nothing 
in this indichnent which favours of ah offence at common law, 
there is notliing prohibited by any ftatute; for an Intention to do 
an unlawful act is no crime by cither law. In this cafe it is not 
fo much as fald that the defendant endeavoured to go beyond fea 
W'ithout the king’s licence. 

To v.’HicH it 'ivas a}'fwcrcny that it is a crime to hire a boat 
to,affiff; the king’s enemies with an open and manifeft attempt, by 
vifible adts, fo to do fc). As if a man prepare a plate of the 
breadth of the bro:ul feal, and by fome plain adt it ftiould appear 
that hedefigned to have counterfeited it, and is taken before his 
defign was brought to perfedtion, although this do not amount to 
high treajon. yet it is a mijdemeanor. It is an innocent adl to 
lie in a hedge; but if it be with an intention to attempt the queen 
confortf and th.;t appear, it is a high crime. An intention to fight 
a dud is a inifdemoanor, and punilhable by fine and imprifon- 
ment; and therefore if a challenge be font to another, though the 
parties never fight, yet both he who fent and he who carried the 
^ challenge are punifhablc (d ); according to the rule which is men¬ 

tioned by my Lord Coke (c), “ ^uando aliquidprohibetur^pro- 
“ hibetur et omne per quod dcvenltur ad illud'' 'I'he knowledge 
a. flalep. c concealment of treafon is mtfprifiotj thereof, which is punifhed 

371. by imprifonment during life, ami forfeiting of the goods and pro- 

,/a. Ijiwk.p. c. fits of lands during life {f) : now fmee the law inflidls fo high a 
< ?'*o- f- 59 - punilhmcnt upon the concealing a treafon, it cannot be a queffion 
but the bare intention to commit fo high a crime is punifliable 
#*r I i'^^wife at common law. * It is no argument to fay, that becaufe 

jf, I J the defendant is not guilty of the higheft offence, therefore he is 

guilty of none, for there are gradations in law which vqry the 
offences of men, and proportion their punifhmcnts to their crimes. 

Curia. The very intention to committreafon is regarded inlaw; 
and any preparailon to,aflilt the king’s enemies is a prejudice to 
the public, and therefore an offence at common law. Our adlions 

(a) (•/) See the Cafe of Darcy «.Roblnlbn, ‘ 

{if 2. show. 2. 1. Keble. 6^4. and D^rcy v. Collins, l« 

(f) See Loid Fjelfon’s C.ife, 4. State Sid. i}?6. 

Ti.rd.j 4 vG. FolUr’j Ciowa Law, {<) 3. Inft, ijS. 

tyfi fj ) i. ilal* F. C. 374. 652. J 9 %. j 


arc - 
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^wre governed by intentions, as qualified by them j fo that in divers 
<afes Ae intention malces the aet mure or lei's cruninaK 



^ * 

Whereupon the judgment was affirmed, and the dofehdant fined , 

-one hundred marks, and committed till paid. 

u Hawk. P. C. cli.zs- 1. 13. t. 6j. f. i. i. Hale, zzj. ^5. 508. 53}. 561. S. Mwl. 9a. 


Keat (igainfi Barker. Cafe ro|.' 

A n action was brought againft the defendant for fix years .4 jjlalnrier.Coai 
wages due to the plaintifi for his falary, being a fie ward. 

There was a verdicl: for the plaintiff at tire affizes in Berkjhire-i 
and only feven pounds damages given. 

It was moved to difcontlnue the a£lion, and that the tojlea « 

might not be brought in. 

Sed non allocatur ^ for after a general verdiH the Court will not 
fuffer the plaintiff to difcontinue his aiHioii; it has bee n alloweil Hwt. 36. 
after a /pedal verdidt and an argument at bnr(/7); il»likewifc; W-iwt 
after a joining in demurrer, but not after arguing fuch demur- 
rer(A). But the ftatute Hen. 4. c 7 ; « that after 

<* verdict a plaintifi ihall not be nonfuit; winch was oUicrwifc 7.iuc.Abr. 681 , 
at common law, for if he did not like his damages he miglit be 
ponfuit, 

(e) Ear) of Oxford v. Waterham, Cra. on r]>ecial circumtlance and paynienf of 
Car. 575. eoft.^ the Court wul pennit * difconti- '* 

(i) Lord Howard’s Cafe, 1. Sid. 84. nuance after demurrer argued. Jones v. * 

KpbmioQv, Banbrough, 2. Sid. 113. But Pope, i. Sid. 305. S. C. j. Sausd. 37. 


The King agahifi The Inhabitants of Hafwtli. Cafe lo^; 

HE STATUTE 14. Car. 2. c 12. enatSi-S “.That upon the Anorderof ffeC- 
“ complaint of the churchwardens and overfeers of the jKwr iwns 
«* to any juftice of the peace, within forty' days after any perfon J" oidor of 
w C(Hneth to fettle himftlf in a tenement under the yearly value of 
“ten pounds, that two juftices of peace, ^mruin ums.. of that CoTrt wiU not 
•* divilion where fuch perloti is likely to be ciiargeable to the pa- qj»(h itfbnl# 
6* riiii, by warrant may remove him to the pari^^h wlv.-.e he was dtcii. 

“ laft legally fettled. Provided, if he mink hnnCelf a.:gricved s.c. z.SaJk4yj, 
“ by the judgment of the two juftices, then he may appta to tne Poft. 396, 4211^ 
“ * next quarter-feffions, who arc required to do juftice according « 

“ to the merits of the cafe.” 

Two juftices, by warrant under their hands and feals, removed ij 

a poor man from the par fti of [Poking to HafvjelL-f thereupon an Ppft. 
appeal is brought, and the feffirms order was, “ that the warrant of 
** the two juftices fliould be fuper/ededy and that the party fhould 
be carried back to IVoking.” 

Which order being removed by certiorari^ exception was taken 
to it, that the juftices in tiieir P liions bad no power to fuptr/de 

O 3 the 


[ ^09 M 




Kifcc' 

!< \ apmji 
S^uXltlTANTS 

‘ ;)^fi.Salk.472. 
475 * 477 -48:. 
,C»rch. 469. 

(' Caf«i jn Law 
tnd Equity,103. 


Eafler Term, 8. Will. 


1. 


B. K- 


the warrant made by the two jufticcs, b?eaufc they had* onl'y 
power to quojh or affirm it; and trie word fupcrft’ffcns'* hj'pfot 
perly apnltcablt- to procefs before )nJ^;i-n;iir, and not to the jadg-* 
ment itftif: as if a man be incuitofy upon a writ', and then Co.iv® 
a fuperfedeas” to the writ, the prifoner is thereby difeharged. 

The Court w'ore of opinion, that *^fuUt'rfethai'' was not a 
proper word in this cafe, but would not qualh the order j but rc^ 
ierred the matter to t.iE juijge of ass^ak. 


Cafe 


105. 


Stokes agoinfl Oliver. 


If the ■wtffwe in "l^Rn' OF F.RROR Was brought to reveife a common recovery y 
a common rwo- V V ^ jdre facias againfl; the tertenantSy wiio rre fummoued 

an/Lri:/- appeal, and the flien/F has returned, that there is no other 
andap^Rar tenants. 

foad ofToudi- The error afllgned was, that the vouchee was a fmt covert-^ and 
ingin ptrjniy or under age^ and appeared by attorney. 

hy guardian, 

.THE REco- If fhe had vouched in perjon, or by guardian^ fuch a recovery 
yERYiscrrrorc- fhould not be reverfed for error after full age ; hisQCLuia a guardian 
Overfed made by the Court, who will not admit of any one but fucli 

fuulgfyX^tA anfwerable for the Icfs that the infant may fuftainj; 

firefaaas, ac- but an attortny is made by the party, and an infant may ifot have 
cording to the diferetion enough to choofc an attorney who will be faithful to 
^afficeofthe him (a), 'riiereforc ftie appearing by attorney, and fullering a 
be^uedio ^ fliall, be reverfed for the fame after the party comes 

■ the nrretenants bscaufc it fliall bc tried by the country, Whether the 

^ j. warrant of attorney was made when under age, or not (h) i 

Hob ^ Neither can the hulband, though of full age, make an attorney 
Cro.'carr3C7 himfclf and wife under age, to bind the inheritance of the 
j.Ro!l.Abr. wife; but Ihe being the principal nmft be barred by her own 

; 71*'7SH7S2. a<-^» and therefore fhe muft appear in court in fuch manner as 
^id. 321. the law ha,s diredied by reafon of her infancy. * It may be a 
- ^*** ^^^ queftion, Whether (he can be barred by any adl of her own, 

4 . Keb. 878. befidcs a fine ; for flie is not examined upon a common recovery r 
4 |iLev. 38. But this IS not like the cafe of a fine levied by an infant, for that 
; 4 VSaund. 94. cannot be revetfed but by the Infant himfelf during his nonage (c)! 

■ f ^ **• *be add: of the Court to fuft'er Inch a one to levy a 

fine, the Court muft therefore reform the fame by infpeilion, 
which cannot be after full age. 

For this reafon, the recovery was reverfed nlfi caufa the end 
of the Term. 


, . VAtth. X 22 , 

ffe'* 

Abr. 

| 44 - 

ifftEg. I. 

i^ihnT. 361., 


(a) Holland 1/. Jackfon, Bridgm 73. 
See S. C. under title Darcry 1/. Jackfon, 
Palia. 123. 149. 224. t. Roll. Rep. 73. 
101. Moor. 622. Cro. Eliz. 739. 774. 


(/) Rdby Robinfon, i. Sid. 3;^^. 
I. Lev. 142. See Co. Lit. 3S0. 3. Bac. 
Abr. 142. 

tf) 3,.Ltv. 36. 
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Haines Barley’s Cafe. Cafe'ili 

77 TECTMENT^Vor lands in Efex tried at bar. The plaintifl' in what 
claimed as heir at law to one Jmu’s IFade^ who had iffue 
William Wade^ and one daughter, w!io was now the Lady Bajh, dcnccwithoil'' ' 
and leffor of the plaintiff. I’p^llinm Wade had likewife illue, one being proved. ^ 

fon and two daughters, who were all dead without ifi'ue. €■ Mod. 115. 

® 248. ar.d poft. i 

The defendant made a title under a conveyance by leafe and 385,386- ; 

relcafc, dated the twenty-firfl of May, in the twenty-firft year of 
Charles the Second^ and made between William Wade of the one 
part, and Haines Barky and "John Turner of the other part, by 
which the lands in queltion were fettled upon them and their heirs 
to the ufe of William Wade for lifcj fo to his firft, fecond, and 
third fon in tail-male; like remainder to ‘John^ William^ HaineSy 
and Charles Barley, remainder to Haines the father; re¬ 

mainder to the right heirs of jyUlum Wade tor ever. 

The plaintiff' then produced a deed made in the year 1633, 
between the faid 'James ITade of the one part, and Chay les Mor¬ 
dant and his wife, and John Mordant, of the other part; which 
deed was attefted by three witnefics, two of which were proved 
to be dead, and the other could not be found: by which deed it 
appeared, that A fine was levied, and the ufes thereof were 
declared to James Wade for life, remainder to his ffrft fon, and 
the heirs males of his body ; fo to his (ccond, third, and all other 
the fons of the faid James Wade in tail-male; remaijider to the 
iffue females ; thqzi to the wife of IVilUam Mordant for life; re¬ 
mainder to Charles Mordant and his heirs for ever. 

So that William Wade was tenant in tail, and could not bar the 
remainder without a recovery, which was then produced, and a 
deed to lead the ufes thereof, and livery and feifin indorfed, to 
make a tenant to the preecipe. But it happened that one Frances 
Douglas had at that time an ejlate for life in tliefe lands as her 
Jointure, but the jointure-deed could not be produced : but they 
proved, that in iftbi (he levied a fine fur concejfit, and demifed 
the fame to one JVooUy for ninety-nine years, if fhe lived fo long, 
for feouring the payment of four hundred pountis; wh'ch mortgage 
was afterwards afligned to one Menteutz, and both of them joined 
in a leafe to William Wade for fixty ycar.s, if the faid Frances 
lived fo long, under the yearly rent of two hundred pounds. 

This was admitted to be a fufficient proof of the jointure. 

And to the like purpofe they produced dcpofitlons in chancery, 
which they off'ered to be read, the bill and anfwer being taken off 
the file, and luff. 

the W/and anfzuer be proved to be loft; Port. 3S6. 1. Mod. 4, 2. Vern. 471. 591. 

Skin. 584. 673. 4. Com. Dig. “ Evidence*’(C. 4.). i. Atk. 44(5. a. Bac. Abr. 308. 

Salk. 278. z8i, 286. a. Salk. 555. 6. Mod. 2 ?s- *48. 
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entry of But they oFered to give an account that It was once filed, whlcl^ 

i produced an inrolment of thief 
feeklsevideLc v/hich mentioned both bill and anfwer. 

And THE Court was of opinion, that the jointure-deedbeing 
Uyj^ jjj' lofi, they might fupply the proof by memorials thereof, fince k 
Bull.' N.P.Z40. was impoffible to fnevv the deed itfelf. 

So the plaintiff had a' verdict for fo much as was in jointure, 

•a " 


, Cafe 107. 

Jtimjlprim roll 
, Aatc th i/Tur to 
be before “roe 
**lord the king 
“ and ladp the 
** jtteen," when 
in fd£t the ^uten 
at the time was 
‘dead : or if it 
mif-ftate the day 
cn which the 
adizes were 
held, it cannot 
be aiqended at- 
though the plui 
nil be right 
Poft. 399. 

). Salk. 50. 
Czrth. 506. 

6. Mod. 164. 
,« 68 . 

Bar. K. B. 31. 
»a> bd. Rky. 

■* [ 212 1 

t. Stra. 843. 

S. Bac. Abr. 
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Martin agahiji Monkc. 

TVyrOTION to amend a fault in the jurdta after verdiiSi found 
'*■ for the plaintiff at the affizcs in Svffe:-. : 

It was “ notnina juratoru 7 i:'’ between the plaintiff and defendant, 
de p/acitOy £5” c, ponitur in refpeflu coram dom. reg. et dom. reginn 
apud fVeJim.’’ (dc. ni/i jrjiiciar\ ilfc. ad affifas capiend. ojftgn.. 
prius die, idc. vicejimo die Martii. 

It fliould have been coram domino rege only. 

And the day of ni/i prius was miftaken j for the aflizes were 
the twenty-third of March. 

The record was right, by which he prayed it to be amended j 
and for authorities, the cafe Merchant v. Reafon (a) wa« cited, 
where the record Was de placito dehitiy upon the ftatute 2. Edxv. 6. 
c. 13. for not fetting out tithes, and the juraia in the record of 
nifi prius was de placito trarJ'prejfionis-, and this was amended after 
a verdiiSl for the plaintiff, bccaule it was only a mifprifion of the 
clerk. So where it was upon a j:ifi priusy that challenge was 
made to the fheriff after iflfue joined (/;), and venire facias awarded 
to the coroner'y but the record was, that the ventre facias wa^ 
awarded unto the Jheriffy which v/as not entered at the time * of 
the trial, but is ufually made up afterwards in time of vacation ^ 
yet this being only a mifprifion of the clerk, (hall be amended by 
the record. 


But on the other side it was infilled, that this was not 
amendable, for the Juftices of nifi prius had no authority to take 
fuch a record. 'I'he mifprifion of a clerk in a writ of nift prius is 
amendable by the ftatute of 8. Hen. 6. c. 12. but then it fnuft have 
fufficient matter expreffed or implied to give authority to the 
Judge to try the iffue, for without that writ he cannot try the 
caule; and therefore in debt (c) againft the defendant “ hufband- 
. man,” the queftion was, Whether he was lb die impetrationis bre~ 
vis ? And the writ of nift priuSy by which the caufe was' tried, 
takes notice that the defendant was a hulbandman but the' 
material part of the ifi’ue was left out, viz. Whether he was fo 


(a) Le Merchant 1/ Rawfon, Cro. Car. 396. and Aquila "WLfks’Cafu-, Cro. Car, 
474. I. Roll. Ab.• 402 . pi. 7. ■ aoj. Palm.‘378. Godb. 328. ■ 

(i) Mufgrave- v. Wharton, Cro. Jac. (r) Bladitnorels cafe, 8. Co. 161.’ 
354. See alfo Fowl s v. Child, Cro. Jac. 
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mpttrathnis brevis^ qr not ? I'lierc* was a vf;rJl£l for thp 
plaintiffi and-thouch the record was ri;;iit, the Court w'oulJ not 
njAPer the writ of nifi prius to be luriendcd bec:iufc by that 
writ the Judges haJ no power to try du' idifc in the record. In , •'' 

^li the cafes where the rccoui of iii/i pr itts has been .arnended by . ' 

the roll, the writ of dijlrln^in has been right; which, tpgethcf 
with the nifi priui^ Js a failicicnt authu.iiy for the Judge to try 
the caufe (A) ; but here the dl/liin^as wr.s wrong, for it w,«5 
“ GuUelmus et Maria-, Dei vratia, which could iwt be; 

for the queen died in Decemba-^ and the caufc was tried the twcjw 
ty-third of March following. 

Por which reafon the Court held this not amendable. 

•[213I 

Thvvaitcs and his Wife againji Afhfield. Cafe 108. 


AN ACTION OF ijEBT was brought for rent upon a Ic.afe of a 
houfe to be made by three Judge«, purfuruit to t.'ic :iA for 
creating a court of judicature for detefn ination of dilicre.'.ccs 
concerning houfes built in Lendin., whofe judgment and dcioees 
by thefaid act are made a record and entered in a book,'and kept 
by the lord mayor, with tiic records of the city ; in which leafe 
the rent of two pounds thirteen {hillings was refeived per annum-, 
and the plaintiff declared for a bundled pounds, due for fo many 
years ; and it appeared upon the record, in calling up the fuins, 
;hat he had declared for eight pounds too much. 

* The defendant pleaded “ nul ticl record," and there was a 
judgment for the plaintiff, that he had produced the record. 

i 

It was moved in arreft of judgment, that this being in debt for 
rent-, and an entire demand of a fum certain, the plaintiff could 
never have judgment, becaufe it appeared, upon his own fliewing, 
that he had not any caufe of action for the whole, if it had been 
anaftion of covenant to pay a yearly rent, and the breach had been 
afligned for non-payment of a certain fum at fuch days, and the 
whole had not amounted to fo much as demanded, that might be 
well enough (r); becaufe in covenant damages are to be recovered 
according to the evidence, and not as the party hath fummed it up. 
But my* Lord Coke was of opinion, that upon debt for rent 
it was otherwife, becaufe in that action you recover t.’ie fum 
demanded. In all a£lions of debt, the plaintiff is privy to tiie fum 
in demand, and therefore ought, at his peril, to dcciai' for the true 
debt; and the reafon why he ought to demand the very fum, is, 
becaufe if he fhould do otherwife and recover, he might afterwards 

i , . . 

,Cro. Jac. uS. 459. 569. 2. Lev. 4. 5. Com. Djp. Pleader” 

(a) Year Book, 11. lUn. 6 . pi. 11. (c) Ferrar v. Sncllins:, i. Roll. Rep. 

(■/^j 8. Co. 166. Carth. 506. Salk. 335. 3 . C. 3. Bulll. 145. 

48. 88. Poit. 399. 1. Bdc. Abr. 100, 
psi. ' ... 

^ bring 
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icy rent at iw« 
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li the plaintiff 
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due for fo 
years arrear, and 
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for eight pound* 
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after verdict, if 
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he fhall have 
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S C. Comb. 
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Cro. Car. 104. 
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Latch. 175., 
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Cro. EliZ. 32 . 
Yehr. 5. 

I. Saund. sSa* 
(C.84.), ■' 
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'Titwaitje's biing at) ac'liot) for the true fum, and fo the defendant would be 
DM wn’> Jou^jiy charg!. ;!; and therefore in debt upon a bond, if the plaintiff 
" declare for kil than due, he lhall never have judgment («). * 

7 'o vvliich it was anfwered, that though the aflion was for an 
entile fiiin, yet it was made up offevcral rents to be paid at divers 
days, ;>iid fo mull be taken ar. fevcial demands for the rent; is 
will te debt was bioiight upon three bojids, and upon oyer^ the 
defendant plead jd condition performed, and there was a verdidl 
f(, • the plaintiiT. Now though the pLiintilF could not have ’judg¬ 
ment as foimd by the verdict, yet releafmg damages and cofts, ha 
had inJgment for the two lirH: bonds (If). So where the defendant 
avowed for five pounds rent, and a nomine pan; fur non-payment 
at the ihir, blit laid no adliial den and of the rent, th" avowry was 
h^K! naught as to (he notnine ptrnay bccaufe it could not be for¬ 
feited without a demand of the rent; yet he had judgment for 
ll'io rciuin of the cattle, becaufe he had a lawful caufe to diftrein 
for rent arrear, and the demands were feveral (f). 'I he likejudg- 
m^iit was given wheie a plaintitVbrought an action of debt for 
forty poiipds upon the ifatute of UfuTy-, and declared, that the 
• defendant corrnpiiv'c did lend fortv pounds contra formainjiaiutl^ 

and fuch a day did alfo lend twenty pounds contra formam., i^c, 
f r 2J4 "j but ■* did not fiy c.-j> raptiv'e ; upon von debet pleaded, the plaintift’ 

^ had a verdict; and it was moved in arrelt of judgment, that the 

declaration was not good for the lail twenty pounds, bccaufe it 
wanted the wonl lomipfiid •, but the Court gave judgment for 
what the pi iiiUiir had well declared; and nil capiat per billam 
was entered as to tile rcfidue [d). So it would have been if it had 
been upon demurrer. But there is a later book which feems to 
warrant this cal’c, in which the cafe of Dapper v. BaJhervill(cJ is 
reported, vylnch was an action of debt for arrear of rent, in which 
the plaintih declared for more rent, and for a longer time than 
imon his own Ihewing appeared to be due to him ; v/hich the 
defendant perreiving, pleaded nil ditincty but concluded his ple<t 
With hoc p.iraiits e/I verljicare^ and not to the country as he ougb|; 
to do, on purpofe that the plamtitt might demur; which was done 
accordingly, and bad judgment againit the dekndant for the il] r , 
conclution of his plea: but the plaintiff afterwards finding hjs 
ir.illake, he entered a remittitur iot fo much in the declaration 
' more than was due to him, and took his judgment for the reft 
‘ and thereupon the defendant brought a writ of error in the ex¬ 
chequer chamber, and this very oxeption was taken to tlie decla- 
fation, and all the cafes before-mentioned w».re ciri?d, to prove 
that the plaintiff might rcleafe the furplufage before judgmentj, 
which if he had neglecfed, the Court ought to give judgment for ' 
fo much as was well demanded in the declaration, ^nd th^* 

(j) l‘t;i.bt:tcn I', Shelton, 2. Roll. (,} flowdl t-. Sambcch, Hob. ^3'}. 

Rep. 54. 4. Bac. Abr. 26, 27. Sym- [d) Woody’* cilV, Cto. Jac. 104. 

tnems T. Knox, 3. Term Rep 65. {>.) j. Saund. 584. S.C. 2. Keb. 576- 

' Ji) Anditw 5,. Uclahjy, Hob. 178, 

feei^s' .' 
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frems agreeable to the fourth rule in Godfrey*^ Cafe[a)y That if 
.|i man bring an a£tioii for fcvcral things, and upon his own 
fhewing it appear that he cannot have an aiflioji for one thing, 
the writ (hall not abate for the whole, but he fhall recover for ^ ^ 

what the action will lie, and be barred for the reft. And lallly, Pai.*'524,’ 
for a cafe in point, that of Barber v. Pome>oy{b) was cited, Vclv. 
which was debt for rent as this is; and the plaintift' had declared 
for more than was due upon his fhcw'ing, and upon ail debet 
pleaded the plaintiff had judgiiicnt, and damages and cofh; and 
it was moved in arreft of j.udginent, for the plaintiff had made an 
entire demand for rent to a certain fum, when it appeared that 
he could not have an action for fo much ; yet the Court held that 
he might releafe the furplus and damages, and take judgment for 
the refidue. * It is true, my Lord Hale faid, that judgment was * Tzii } 
never given in this cafe •, but my Lord Rolle cites the Nmuher- ^ ^ 

Roll^ and the Term when it was entered. If this had been ]>leaded 
in abatement^ the adlion had been difeharged; but the Court ex 
o^cio arc not bound to abate it, cfpccially lince the defendant had 
waived that matter, and pleaded mtl tiel record^ and infifted upon 
the right. 

The Court was of opinion, that if an affion of debt be i.s.wnd. 184. 
brought upon feveral bonds, and it appear that one is not due, i. Sid. 417. 
the plaintiff may recover the reft. So here the plaintiff demands Comb. 365. 
a hundred pounds upon feveral arrears of rent, and it aj>pears that 
the whole is not due, but falls ftiort ten pounds, jie may recover 
for the refidue. 


^’1 
■ 'if 


(a) II. Co. 45. Ytlv. 71. 


{h) I. Roll. Abr. 785. Stfles, 175. 


Memorandum. Cafe ^og. 

TN the vacation after this Term, died Sir William Gregory, i.Ld. Ray. 86, 
Knight., one of the Judges of the court of king’s bench: he 
Vvas fucccedcd in his oftice by Sir John Turton, Knight^ who 
Was removed out of the exchequer; and Blencowe, 

^as made one of the barqns of the exchequer in his place. f 
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* Dorset,! T^OMINUS REX mandavit vie. com. prad. Cafe 1 10. 

Jf. J breve fuum claujiim in hac verba^ Jf. WlLLl- 
ILMUS Tertius Dei gra. Jingt Scot. Franc, et Hibern. rexy 
fidei defenfor^ ^c. vie. Do&S. fa/utem. Pracipimns tibi ficut alias 
iibi preecipimus quod capias JdoNHAM Strangewaies ar. et 
JoHANNEM Doe ft invent, fuerint in balliva tua et eos falv» 
cujlod. ita quod habeas corpora eorum coram nobis apud Westm. 
die Mefeurii prox. pojl tres fep. SanSlee Trinit. ad refponden. 

Roberto Forest et Susannje ux. ejus dc placito tranfgr. 

etiam biL ipfius Roberti et Susanna verfusipfum Bonham 
pro cent. libr. Jecundum conf. cur. nojir. coram mb. exijlen. et habeas 
ihi tunc hqf breve. TeJie]oHA.\i.iioLT mil. apudV^E^TU. fexto die 
Maii anno regni regts feptimi. 

Holt & Colman. 

* 

Executio ijlius brevis patet in quadam fchedula huic brevi annex, 
WiLLIELMUS Bennet At. Vic. 

■ Virtute ijlius brevif mihi direSl. et huic fchedula annex, quoddam 
warrant, meum fub manu mea et ftgillo officii mei vie. com. mei 
infrafeript. feci et direxi Thom/e Merest al. Merrice 
joHANNi Hjnton et Edwardo Grimsted balUvis meis in 
bacparte adarrejlan. et capien. Bonham Stranoewaies ar.in 
hrevi nemnat. fecund, exigen. ejufd. brevis i qui quidem 

Tho. 
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. Tho. Merest al. Merrice et Johannes Hinton balHifi 
Tfiei virtute warrant, met pried, decimo die Mali anno re^tii dom 
■nojiri Willielmi Tertii hi/rafippt.feptfr^o apud foKjLAH'a 
in com. meoDoKsi'Yceper.etarreJlaver.prad.Y^otiHA^A Strange- 
WAIES et ipfum in cujiod. fua adtunc et ibidem habuer. et detint 
et ~ jic in ctljiod. Jfia etdfunc et ibid, exijlen. pojiea fciticet eifdem 
die et anno qtiiaam Thomas Gilbert de Portland pned. 
yeoman.^ Wilielmus Elliot Johannes Oyles 

de eademyeoman^ Robertus Gyles dc ead. yeoman^ Christo- 
PHORUS Witt de eademycomany'S.'D'^' Glover deeadem 
yeomoHy Johannes Farr de eadem.yeoman^ Johan. White 
de eadem yeoman^ et Johannes Peters de eadcrnyeoman^ adtunc 
* f 2 iy ] ^ et ibidem vi et armis^ Iffc. viz. baculis^ gladiiifjclopis^ ANGLICE 
“ piftols,” et ctilteljis^ adtunc ct ibidem riatofe^ routoje^ et ilUcite in 
ipfos 'Fho. Merest alias Merrice ballkios me os infult. fecer. et 
ipjhs verberaver. vulneraver. ct maletraSaver. ita quod <//? vitis 
eorum dejperabatur. et prafat. Bonham StraNGWAies ft didlis 
hallivis extra cujiod. fuos centra voluntates eonmdem halUvorum 
adtunc et ibidem vi et armis., idc. ceper, et refcujjer, ct ipjum BoN- 
HAM Strangewaies ad largium ire pofuer. ct permijer. ac idem 
Bonham Strangewaies feipfnm extr^i cujiod. balUvorum 
contra volnnt. eorum hallt vorum adtunc et ibidem Jimilitcr refeuf- 
frrunt et rejcujpt contra pacem dicit dotnini regis nunc coyon. et 
dignitat. fuasy Et pojiea idem Bonham Strangewaies 
ante retorn, brevis precd. non cji invent, in ball iva mea. 

W. Ben NET, Ar. Fic, 


Cafe III. 

Ifthereiurnofa 
refcue be, that 
jY. S. was in the 
cuftody of thte 
of the bailiffs, 
and that the de¬ 
fendants “ -r-i if 
** (terns on 
“•wimf6j'’n)ade 
an aHault, and 
a cujl'jdiii aallt- 
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•' &c." the faid 
did refcue, 
is bad. 

6> Mod. 141. 
1173. a 10. 
A^Mod. 114. 

Bic. Abt.. 
4031,404. 


Bonham Strangewaie’s Cafe. 

^ HE sheriff of DORSETSHIRE returned, that by virtue pf j 
writ to him dire£lcd, he mads a vvarrant to three bai\ifJs to 
arreft Bonham Strangnvqiesy Efq. which laid .baililFs did take him, 
and had him in their cuftody; and that one Gilbert ajid others, vi ei 
armisy on Thomas Merrice “ ballivos meos infult urn fecermty l^c, 
and the faid defendant “ adtunc e* ibidem a cujlodia ballivori^ 

“ meorum et contra voluntatesfuas^' did rescue. 

Exception) was taken .to this return, tor that the refcous wa# 
alledged to be ex ctjiodid haUivorum j whereas it fhould have been, 
esc cujlodid vicecovutisy becaufe the fheriii', and not the bailiff, is the 
officer of this court, and the procefs is dire(iied .to him. In the thirty- - 
ijinth year of Henry the Sixth (^?), a writ was direiSted to the coro¬ 
ners of Surrey to,arreft a ipan, and one of tjiem made aretufn in his 
own» name alone, that he had made a warrant to his fervant to ir-r ^ 
reft the defendant named in tlie writ, vidio took him, and that 
afterwards he was refeued from his faid iervant, wheat it ihoi,dd 
hriV.c been from ,hlm,felf; for the arreft by the fervant is the arrfift 
made by the maftci', and by confequence the refcous muft be fixxqi. 
him. And ever fince that cafe this has always been allowed to be a 


{it.) Year Book jg. Hto. 6. pi. 4*. Bro. Aby. “ Rtfeous,” pi. t^. 


good 
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STKAlSj^rl,! 
WAIH’S CA^I^I 


Wod exception to a return of refcous, where the party is indicted 
for it, refcued out of the cuftody of the fherifPs bailiff (a). 

But it nuiy be otherwife if he had been refcued from a bailiff of a 
particular liberty^ becaufe he is an officer known in law (b)'. 

* In the nineteenth year of Charles the Second the like exception * [ 218 T 

was taken to a return of a refcous: and Twisden, JuJlke, 

affirmed in this court, that it had been ruled both ways: but 

Kelynge, Chief'JiiJiice^ was of another opinion, and that it had 

been ufually qualhed for this reafon. It is true, if an aclioii on the 

cafe be brought againft the partj( for a refcous, there the plaintiff 

may declare fecundum veritntem fa/^if that the defenoant refcued 

the prifoner out of the cuffody of the flieriff’s bailiff or deputy : 

but if he be indi£fcd for it, then it muft be fecundmn vcrltatcrn in 

legCy viz. that the prifoner was refcued out of the cuftody of the 

fheriff himfelf. 


But becaufe it was returned, that the party was in cuftody of 
three of the bailiffs, and the defendants infultwn fccerunt upon 
one, which the Iherift* called ballivos mcos tor that reafon it was 
quafhed. 


(fl) Cro. Car. ziz. 3. Roll. Rep. 78. 
Hetley, 145. 


{ 1 ) LItt. Rcpt 256. Mrircfi, 
Stiks,4i7. 1. Sid. 352. 


The King and Queen againft Thorp and Others. 


Hilary 1 erm, 6. Will, Mary, Roll 
Southampton, 7 fljE it remembered, that Kuward 




to wit. 1 "Ward, Kni^htj attorney general of our 
prefcnt lord the king and lady the queen, who for our faid pref'ent 
fovereign lord the king and lady the queen in this behalf profecutes 
in his proper pcrfon, comes here into court of our faid prefent 
fovereign lord the king and lady the queen, before the king and 
QUEEN themfelves, at fVeJlminJier.^ on Tuefday next after the o»Slave 
of Saint Hilary in this fame I'crm, and for our faid prefent 
fovereign lord the ki/ig ajid lady the queen^ives the Court here 
to undiwftand and be informed, that Henry late of Readings 

in the county of Berks^ gentleman ; Urfula Holton^ late of London.^ 
Widow; Xhomas,Deer^\AX& of JVintony in the county of Southampton^ 
yeoman ; Anne Deer., wife of the aforefaid Thomas ; Elizabeth 
Streper.^ wife of JVilHam StrepeVy late of Readingy in the county of 
Berksy gentleman, otherwii'e called Elizabeth Strepery late of 
Reading aforefaid, in the county aforefaid, widow, otherwife called 
Elizabeth Strepcry\Ato (A ^0 fxsnQyf^infkox \ Aid Francis HargusUy 
. fete of Reading, in the county of Berks, yeoman j being peifons, 
Jipd*each c(f them being a per ion, of evil name, fame, and difhoneffc 
Converfation, and difregarding the laws of this realm of England, 
on the tenth day of OHober, in the fifth year of the reign of the 
Lord William and the Lady Mary, of England, Stotland, Franc 
king and queen, defenders of the faith, &c, and on divers other 

davs 
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k IfiNC days and times, as well befv)re as after, at IVinton^ in the cgft^ty of 

wickedly, d-Coitfully, and unlawfully, conlpirmg*. 
contriving, anti intending, one Edtvard Mitchell^ gentleman,' 


Tllik : 

figairfi 

Alift Otaxas. I’cing within the age of eighteen years, and the I'on and heir of one 
Robert Mitchell (^r), ol Pctersficld^ in the county of Soiiihdmptony 
eftjuirc, out of the cuftody, coiinfei, and government of the faid 
Robert Mitthelly witliout notice, and againft the will of the aforefaid 
Robert Mitchelly to take and feducc, and with one Cornelia Holton^ 
a perfon of bad name, fame, and diflioncft convei fation, and allb of 
no fortune of fubftance, the fame Edward Mitchell in matrimony to 
join, and in purfuance of the fiid confpiracy, contrivance, and 
diabolical intention, the faid Henry 'Thorpe Urfula Holton^ Thomas 
Decr^ Anne Decry Elizabeth Strepery and Francis Harguile after¬ 
wards, to wit, on the aforefaid tenth day of OSiobery in the fifth 
year of the lord due now king and the lady the now queen above- 
mention-d, at JVinton aforcliiid, in the county aforefaid, wickedly^ 
unjulHy, and nnlawfullv, confcdjrated and all'embled themfelvfc>:j 
and that the fame Henry Thorpy Urfula Holtony Thomas Decry Anne 
Dcet'y EUzaicth Strepery and Frumis afterwards, to wit, 

on the i'.iine day and year aforcfiid, at IVinton aforefaid, in the 
county of Southampton ■eJtoso{d\<\y\u execution of the conspiracy 
aforefaid fo as beioremcntioned bc-tween them, falfcly, malicioufly, 
unjullly, and deceitfully had, by divcis talfc, malicious, and deceitful 
ways, ilid inveigle and periliade, and each of them the aforelaid 
Henry Hoerp^ Urfula IIoltoHy Thomas Decry Anne Decry Elizabeth 
Strcpe)\ ami Francis Harguilcy then and there did deceive and 
periuade the faid Edward Alitchell the faid Robert Mitchell his 
kind and tender father to hold in hatred and contempt, and alfo to 
relinquiih and abdicate the fchool at Wintony in the county of 
Southampton aforefaid, where the faid Edward Mitchell to be in- 
ftrudted and educated in I'oiind iitci ature and good morals, was by 
his faid father before that time placed, and alfo the houfe of him 
Henry Thotpy being at Wintony in the county of Southampton 
aforefaid, to frequent. And the fame Henry Thorpy £sfr. by divers 
iniquitous and fa'fe folicitations then and there did perfuade and 
unlawhilly compel, and each of them the aforefaid Henry ^orpy 
did perliiade and compel, the faid Edtvard Mitchell divOT very 
ftrong and intoxicating waters and liquors to drink, and the aforefaid. 
Edward Mitchell then and there made and caufed to he made, 
and each of them made uiid caufed to he made, drunk. And alfo 
with the aforefaid Cornelia Holton then and there, and on the afore¬ 
laid other days and times afterwards, in company, the aforefaid 
Edward Mitchell deceitfully and craftily introduced and procured, 
and by divers flattering, falfe, and deceitful fpeeches and words, 
tinlawfully and deceitfutlv then and there perfuaded and folicited 
the aforelaid Edward Mitchell the faid Cornelia Holton to join in 
matrimony. And the laid attornky oenerAl of our uidlord 
the king and lady the queen, for the faid lord the king and lady the 


ie) DoUi not fay that Mr. MUshtli was a man of an eflate. 


queteri,''* 
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'tiuccn, gives the court here further to uiulerlland and be informed, 
C that the feme Henry ‘Tberp., Xjrj'’la lloiion^ Thomas Dcer^ Anne 
JOeer^ Elizai’Cth Stri'>'et\ and Fianch llargniley in the further 
profrenrion t f their nie-chmation and intention aforefaid,afterwards, 
to wjt, on the fixteentii day ot ik-luier^ in the fifth year of thercigu 
of the loid the now king and lady the now queen, at JFinton aforc- 
faid, in the county of Southampton aforel'.iid, n,ilawfully, faiftdy, and 
wickedly, and bydiv<.rs faife alicvci ations anil promiies, fbltcited, 
incited, and prociireJ the fame EnLvard lUitihell i'rom his fchool 
aforelatd frequently to ftay, and thoncefrom to depart, againft 
the will and without noticG or cor.font of tlie aforcfaid Robert 
Afitcbcll \\\s father; and alfo the fame without 

notice, and againfi: tlie will of the faid Robert Mitchell^ then and 
there received, inaintaincd, and ke()t, with intention to deceive and 
pcifuade the fame Edivard Mitt hell\n matiiinony with the afore- 
faid Cornelia H'jiton to join ; and that the aforefaid Cornelia Holton 
afterward*'', to wit, on tlie tw'entieth day of Oilobcr^ in the aforefaid 
year of the itign of tlie f^id lord the now king and lady the now 
queen ahovenientioned, at IVatlington^ in the county of Oxfordy 
by the abetment and ai n efaid fall'e means of the faid Henry Thorpy 
(ffr. contravSlcd matrimony with the faid Edward Mitchell-, to the 
great damage of the laid Edward Alhchell-, to the mifery, difconlb- 
lation, and forrov/, of the aforefaid Robert Mitchelly\.\\c laid lather 
to the faid Edward Mittheli, and all his friends ; in manifell 
contcMiipt of the laws (d this lealm of England, in evil example of 
all others in like cafe oftendnig, and ag.unff the peace of our 
faid lord the nov/ iang and la.dy the now queen, their crown and 
dignity, i 5 rc. Whereupon tin* faid AT'i'ORNfiy GENERAL of our faid 
lord the now king and i.idy the now queen for the faid lord the 
king and lady the qu' cn prays the conhde'ation of the court here 
in (he piemifes, and that due pro-nfs of law may be awarded 
againft them tin nfoi'i'.ad Henry Thtrp, Isc. in this behalf^ 
to make them aiil'w.-r to our fiiid lord the now king and lady the 
now queen of and in tiie premifes aforcfaid, die. 



The. ■' 

ANB Qv»*i* 
ogMtpi , ' 


Thohp 

AND OthIRS. 


And THE JUROR?, hr. fiy, that the defendants Urfula Holtony 
Thomas Deer, Anne Deer, the wdfe (d tiie f lid Thomas, Elizabeth 
Streper, the wife of (Eiltiwn Stnper, and Francis Harguilc, tltc 
NOT G_utLTV ; and dial the defendant Thorp, as to all things in the 
information contained, except compelling the faid Edward 
Mitchell, in tlie infoimation aforefaid mentioned, to drink the 
ftrong waters and liquors in the information aforefaid, is guilty ; 
and as to the conipeliing the faid Edivard Mitchell to drink the 
waters and liquors afarefaid the jurors aforefaid fay, that the 
defendant Thorp is not guilty. 


VoL, V. 


P 


The 



TL21 
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CaSf 113. * The King and Queen a^ainjl Thorp ind Othert* 

A febcT hii tNFORMATION againft Thorp and others, fettino; forth, that 
^ them, being; perfons of ill fa'n^, did, on the tenth 

l»ir appin-m 0 ^/ok'r^ in the Hftli year of IFiUiam and Marj\ aiid at di vers other 
,T H>il he attjnw times, as well before as after, wickedly, unb vhiilv, and ileceilfiiily, 
confoirc. at///wAr/Ar, to take one Edward M tLO/J!^ he:;;:; under 
tf-txK ye,T^* ; ai'eof eighteen ytajs, and the only fon and heir of P.J‘ rt h'liicheUy 
tU Owit^w^ caiivh m out ot the s'ullodv, cwuid' I, and govciuiucnt 

jiawanwifwrt'*?- his laid father, veiihovit Ids nolicc, ajul agamlt his will, and to 
hut for jfiilj-i- marry him to Coyirlia //jA;//, a pei(bn of ill name, and of 116 
oiifly tnnfpi>a>s fortune i that the defendants did nnlAwfiilly. alleniblu theiiifelvcs 
to mvogle a to accouijdilh the Ibid confpiracy and v^•i,'^cd iiitcjitions^ 

they, and < \'erv one of them, by divers fall’.-, maiie'ous, and 
civ.tT iniinu.it«(»i‘Sj (ini Luf- U, unjulrJy, iniMConilK, 

tJu.-aj;c 04 tijh- folly perfnade the hnd Edivard A t'lU^'u'J to hate hi" father, and to 
ttw,^sCKif tin? leave Wirichrjlir Sr-' ;/, where In; was jil.aed by his father for his 
tuffaxlv-Jixi JO-fieqaent the honie of tlic defendant Thorp ab 
Later'^*■14^ anrl t’ld peiinade the la d Edward Adikhelly and by 

liMcirj; luH! et- divers JtilleaiiuitnifJUs <iid S''mpei Iv.ni to be drunk with itrong 
to a riii;ra£ciul waters and otlu r litjiyys , and thar they inti tKlnced Corn'dla Hohon 
jjjfo bis conipajiy, .uul did unlawfiiliy and deceitfully, by falfo 
B.C. Cai4h.3S4. fpcccbes, pciiuade and folieit him 1.0 be mairied to her ; that lii 





procure the fak! £ iwar/l ArLtJjclL to leave the faid (chool, againlt 
». Salk. 456. the will aiid without the notice or confent of his father, and did 

t. Mod. 4. receive, maintain, ;uid keep);im, with an intent to perfuade him to 

I marry the laiil Cormiui Holicn j that the faid Ccriului Holton did 

contrail: matnnionv with the fiid Edward Mitchrlly on th« 
I. Vtnt. »a. iS. twentieth day of OriabcTy in the fifth year aforeliiid, at fh'atlingtgn^ 
*5. in the county of Oxfo) . 7 , by the abutting and falfe means of the faid 

*. Sid. 424. dcfendiuits, to the dantaye of the faid father, bic. 

t. Burr. 606. Upon not j'uilty pleaded, this infarmation was tried at thfe 
Andr. 340. aflizes at JPiiubtjlery and all the defendants were found Hdf 
1^61 Tbsrpy and he was acfpjittcd of compelling th0 

j. Bac. Abr.C*. ^ Mitchdl to be drunk, and found gmlty of all the rcll in the 
3. E!a£..Abr. information. 

i^H-wk P C. It was moved in arrett of judgment-, and the exceptions takes 
»h. *6. f. 8. were, 

2223 First, I’hat this information docs not contain any matter of 
mifdemeanor. 

Secondly, It is laid by way of conspiracyy and the defendant 
Thorp being only found gtiiltyy there can be no judgment againft 
"him, bccaule one cannot confpirc. 

'i'HiRDLY, Here is a tnif trial \ for the confpiiacy being laid in 
' Uampjhin-, and ihc marriage being in OsfordJlEtrt, it ought not to 
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' cB tried by a jury of Hambflyirc alone, but by a jury of both Tm* Ifciiiib i; 
counties. """ 

agaxnp ^ 

As to THE FIRST foivT, Hcrc is no mifdemeanor laid in Thout or 
this information ; for by the laws of England a young man of the nrntM. 

age of fourteen years and upwards may difpofe of himfelf in jjjj, 
tnarriage ; and it is no oHence to perfuade him to marry, though it i. 1 eon. pi, 63, 
be to a woman of mean fortunciand without the conlent of the father; Jones, 411, 
for be cannot have an atftion for the loli, of the marriage of his P*- 4 - 
eldeft fon and heir, except v/hen; he be taken by force and mar'* 
ried: for an adlion will not lie for any fylicitation, bacaufe peo¬ 
ple may differ in opinion ; one man may think it a convenient 
match, and another may be of a c.inti ary opinion ; therefore the 
plaintiff’ought to flicw, that the defendant did folicit or procure 
nis fon to be married by fomc unlawful mcairs. 'I'he information is 
too general ; he fliould have Ihewcd a particular ofFence. Befides, 

It docs not appear that either the young manor hi-: father had any • 
eftate real or perfonal ; it is faid, he was fon and heir of Robert 
Mitchell^ but non conjiat that lie h.ad any effate. 

As to THE SECOND POINT, I'lic iiitcnt of this information 
Was to make thefe defendants guilty of confpiracy. Every adl ehz. ^otJ 
which is laid to be done by them is in order to accomplifh a joint Cto. jac. 194.’ 
intention; for it is laid, that all the defendants did v/ickedly, &c. Cro. Car. 239. 

. confpirc, endeavour, and intend to get the fon out of the govern- 3 - 120- 

ment of his father, and marry him, &c. which is a joint acf. If it ^ 

* had not been laid by way of lonfpiracy-, it fhould have been ' ' ' ' 
<quiHbet eorum did endeavour and intend, &c. fo that all being * 
acquitted but Thorp^ the verdidt has filfificd the information; for 
one cannot confpirc. 

As to THE THIRD POINT, This information confifts of two an^mfor- 
parts ; the peifuading the young man to marry the woman, which "or,(piracy,'*' the 
is laid to be in Hampflnre \ and the execution of their defign, ft, ry.ikg be hid 
which is marriage itfelf, and that is laid to be in Oxfordjhire ; in one county^ 
which being two faeHs in diff'erent counties, ought not to be tried '^xea.tkn 

by A jury of one county alone, but both ought to join. If a man 
forge n. deed in one county, and pubillli it in another, the trial fliall fuLy L'cned'al 
*ce by a Jury of both counties; for the writing, as well as the c:thei county; , 
publication of that writing, is material (n). So in replevin^ the , 
defendant f;iid, that the locus in quo., fJc. contained four acres in fi.,,. 607. 
Coningham-^ which was his fitiehoU, and fo juffities the taking Hob. 330. . 
damage feafant-, the plaintifFin bar to the avowiy pleaded, that the = Prown- ayiit ’ 
locus in qnOf &e. wa^ parcel of a greater common field in Coninghamy , , 

and that \\c pradiSlo iemporoy Ci’e. was feilcd in fee of a melliuige, comb.^75.'ii5.' 
and fourteen acres of meadow and jiaffurc theicuiito belonging, saiu. 174. 
and preferibed to have common for his farmers and tenants of the 2.Sjik. 669. 
faidmeffunge for his cuttle huant et couchant tanqiiam ad tenemrn- -■ 
tumprad. fpcilan. ; and upon this an iiliie was taken, and a verdict 

3. Term Rep. 387, 65*. 

(.«) Year Book 4. thn. 6. pi 4. j, RoH. Abr. 607. 
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f>>r the plaintiffi but thejudejment was flayed, bccaufc it Vi^as not 
fet forth in tne bar wb.ere the mciru;ie;c and Iraid was to which the 
common did belong ; which f.ught to be, bccaufc the ventre 
J'dchis miiil be where the houle and l.nid were, aivl not where the 
common was, for that maybe either anpurtenant or appendant to 
land in another county. 

E contra. As to thk first orjrctioK it w.is anfwcrcd, 
that there is a plain oii'oce fet K itii in this irdbrui.'.tion ; and this 
appeals upon the very leadmg or ;r. 

Seconcly, It is not only an h’fcrmation giounded upon a 
confpiracy, but it is laid by way of agj'.ravation in the beginning ; 
nr. 1 when the particular facts are fet roi ih, tiuit is alledgcd, 
that >iul!ibet eorutii did wickedly p'ah'ade, iXC. In i'nfl.-y Tend., 
in the twentieth yc<\r o\ (yharlcs the bVtsw/, an atlion was brought 
in this court fAd, grounded upon a tort, wherein the plaintiff dc' 
dared aeauift the ('erciulant, th it per (onlplratnn. m iiitcr cos halu- 
tant-i and to opptefs and impoverifh the pjaiutifl, they caulcd ii 
* plaint to be levied againft him in :he Ihcnil’s c<airi C)f London-f 
and the plaintifl'to be atrclted, dec. and upon nor gnilty pleaded, 
they v/cre all acquitted but one, as in this c.:f ■, and the like ex¬ 
ception was then taken in airdl of judgn'enl; but the Court were 
of opinion, that iiotwirhil;’ iding ihele wofd;- '•'■per coufpirationetry 
“ fsr.” it was an adtion on tne cafe, the {‘ubilancc whereof was 
the illeg.d aneflin!’; the plaintiff, and not tire ( onipnacy, and that 
being lonnd bv the jiin, tile plaiiilifl had his jvid.gment (c) 'i'hat 
which is lawful foi (me man to do, may be made unlawful to be 
clone by cr)nrpira'.ie> ; for inffynce, it is lawful for any brewer to 
brew Imall-bcer, but if fevcral fiiall coid'piie together to brew no 
llrong but all linall beer, on puipt'fj to deiiai'-l the king of his 
duties, fuch confniracv is unlawful. And fb it was held in Sir 
Samuel Sterang's Ceje (ii)f who, becaiife he ccidd not farm the 
cxcife, did ctrntederiite with fovctal brev/ers to brew fmall-becr 
only. 

Thirdly", It is tiuc, if.’deedbe forged in one county and 
publiflicd in another, thefe are fever.il and dillinct offences, and 
therefore fitall be tried by different Julies fe). So in the cafe of 
a common in one county, by reafon c;f lands in anotljer, if an 
action of trcfpals he brought for feeding m the comn ear, and the 
defendant juitifics hy reafoji of a prcfcription as belonging to lands 
in another county, there, if ilTucs he taken upon the prclci iption, 
it muft be tried in the counry wlrcie the land lies, and not vvheie 
the common is ). But in an indictment the counties are never 
joined. 


(a) Bmxf;lmet>.TIiorold, Yelv. 177. 

(0) Skinner v. Gunton, 1. Sauntl. 
* 23 . 

(.•) Note, T-toRTON'was of aiioilicr 
opinion; and Saunders himRlf was 
aJfo of opinion, iliat the plaintitf iliould 
not have jud'm>’nt', becaufe by tficfe 
words “ per tcnfplrnittncm" it feemed 


to be a fotmed afiicn of confpiracy, and 
the dcclaiation was nilfiht.d by thever. 
(lidt, one of the aefcndaius being only 
found guilty, Vidz i. Saund. 228, 229, 
Non ta farnitr tdHi'jn, 

(rf) 1. Sid. 174. I. Lev. 12;. 

(«) Sen French v. Kent, Raym, 33, 
Ij) Co. Lit. 154. 

Curia. 
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■* Curia. It is a misfortune that the marri:ia;e is good (tf); it Twt 
is true, it is lawful to marry, but if it be obtaiiud by unlawful 
means, it is an offence {//). 1 he qiieftion is, Whether a father rnoRr 

has not the ouardianOiip of his fon and heir apparent till the age otwfki. 
of twenty-one years (r), as he had when there was tenure in c.mh. ^S6. 
Icn'"bi*s jirviLi' r' For the father has fucii an original right inveft- 
C (1 in h;;n b} n.atuiv, that he might have .n acflion of trefpafs 
agaiml the lord, qitn''cplhmi ct htT'wlem f:iut?i rapult, 

Adjourmtiir (.'/). 


(rt) Hut ftc the .Vljiri.ijje An,’?6. 
Geo. c. 30, 

(^') 

(<•) Co Lit. <'4. 

(</) Tills Cife w.is movei'l ii'iiit in 
Eafter Term,<7. IJ'iH. 3. -inJ Hoi 1, Cl'ieJ 
yv/Zice, fairl, iliat tin 1 itliei i^ ilie (;u.<i- 
ili.iii to Ills foil u,'r,| tli'j ol twenty- 
one years, hy ourl iw wl' cli is. Uninfled 
upon the law.- of nat.oi ; hut I >_ has 
onlynnurly incife ot his cli'i.(t fi.n. 
S.C.Corny. 27. And'i hi (’oiurwiic 
of opinion, tiiat it was a r,ii.it c>iiiie 
and worthy to he ptinifhcd, it .S' y oooki 


any w.*.y come at it, S, C. Comb. 45S. 
Jlotrm lutl^niiii. was givtn, S. C.Carth. 
7,S6. 2. Hawk. P. C, c 26. f. I. 

i’ut in tin. cafe of Rex v. Twifcldcn, 
it Was iiturd by all tile Judges, tli.it tins 
lb .n orttnee .at common lasv for wliicli 
an iiffrji meitiatt will he, l. .Sid. 3S7. 
S. 0 1. Lev. 2r7, See .alfi Rex v. 

Serkt. .111 tJ.li I,, fio. (.'ar. 51,7. in 
jioiiit; Loi'i (Iiey’.s C.'if.s '>.1111 Si. 
Riy. ii;.). 2. ! 11 ". I . C. ci>. 36 f I. 

i.Klaek ,Si, , and K ,. v. Biacket and 
Robinlon, 7. Mi.d. 79. 


^ Newriham irt" ?/.//? Liinn. 

r) 

A N ACTitiTs of tlciU was brought by a commo^i informer upon 
the llature 23. lien. 6 . c. 10. ag.iinfl the dek'iul.uit, for tah- 
ingfivc flnllings and lixpeiice lor an tnrflo'A a bond. 

'I'he ftjtute cnadis, “ I'hat the llieriff (hall have twenty-pence, 
“ and the b.iilifr’who makes the airtll lour-pence, and that the 
“ IherifF orbaililf who diifti contrary, lliall pay treble damages to 
“ the party grieved, and forfeit the I'um ot forty pounds, one 
“ moiety to the king, and the other to the par^y that will fue; 

and that the jufeices of allize in tlieir feiilons, juifices of the one 
“ bench and of the other, and jiifticcs of peace in their county, 
“■ may determine the faid oft’ences.” 

There was a verdict for the plalutlfr. 


* [ ^’5 J 

Cafe 114. 

i^. If dobt by 
.1 lomman inform 
Met, on the lia- 
tiite 2 3' ^fe»’ 6t 
c. 10 . for pea 
n.'ilty for exior- 
tirn on an ar- 
rcfl, mu ft be 
hiought in th#' 
p> oper county f ' 

S. C, Comb. 
370. 

Port. 4SJ. 

I. S.illc. 37 J, 
Sellon's Piaft. 


It was*moved in arreft of judgment, for by the ftatute of 2I. ‘ 33 * 
fac. I. c. 4. “ all offences committed againfl any penal ftatute, 

‘‘ for which any common informc) may have a popular action, bill, 
plaint, fuit, or information, fliall be profecuted in the counties 
“ where the ofl'ence was committed, and not elfewhere j” and fo 
it was adjudged in this court, in the cafe of Nicholes v, Cockerill 
(tf) i for \i debt will lie here hy a common informer upon a penal 
law, then the llatute of zi,Jac. i. c, 4. will be wholly avoided [b),^ 


(a) Barter Term '.-t.Car.^, 

ff-) See Sliufmao v, Henbert, 4. Term Rep. 109, 
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''‘RiwKHAiii The adllon was brought in Lon hn-, and the ofrence was cotfliii'' 

' .uftfwyi tnitted in Buckinghamjhire, 

Lvmti, 

Adjourmtur, 


Cafe 115. 


Jones againft Bod inham. 


.III trefpafs, if tNT trcfpafs for talcing cattle, the tlefcndant pleads, that in Hilfiry 
^ defendant! in the fixth year ofrtW a vvritiffheJout 

jnitify tind^r^n reciting that fiich a one was outlawed ; whereupon 

and tliere is a ^ic Ihct id'was commanded to levy the goods into the king’s hands, 
verdift for the &c. j that this writ was delivered to the flieriF, who made aw’ar-. 
plainiitT, the rant directed to an officer to levy the goods, he. who, by virtue 
judgment fliall ^^rraiit, took the cattle upon part of tlie lands contained 

outlawry. 'I'he plaintiff replies, that he did not take the 
tint u|>un //jc good.-i upon thofe lands. Upon which ilfuc was joined, and there 
verdla. was .1 vcidlit for tiic plaint.ll. 


S. C, pc-ft. 310. And now It was mo\ Oil in an eff of judgment, that thejuffi-p 
*■ f 226 3 fication of the defend.i.it confiffs in three parts, a writ, * and a 
$ C I Silk, warrai.t, :mA ta^uig tnc upon the land; now there could 

be no fuch wiit, for tiicre was no fueh Term as the fixth of 
S. C. I. Ld. Wi'di..m and ?,'Liry, for Tlir, died liefore. 


Ray. 90. 

S. C. ComI). 

S79* 

S.C.Garth. 370. 
S. C. Holt,J 49 - 
S. C. Corny. S. 
Cro. Jac. HT. 
Cio. Eliz. 114. 
Id. Ray. 914. 
Btra. 873. 
i. Com. Dig. 
Amendmeni” 

Corny. 549. 
i. Eurr. 199. 
Cro. Eliz. 227. 


T'lie tiueftion therefoie was, VV^hether this ill pleading of the 
writ had made the W’hole plea void ? If fo, then it was faid, that 
iU'ue being ta’ceii upon a void plea, whicli contained no matter of 
bar, the verdiil therein was void alfo. 

It was said for the plaintiff', that ifiue was not taken upojl 
the bad part of the plea, but upon the taking of the cattle upon 
the land. Now tlie ilcfendant had admitted the taking, but 
avoided it, by faying that it was in fuch a place, which primd facie 
isaj^ood defence and juffification ; and though the iflue be joined 
upon a thing not material, yet, after vordidl, it is aided by the fta- 
tute 32. Hen. 8. e. 30. of Jeofails, which helps mifpleading, in- 
fufficient pleading, and misjoining of iffiuc after an iff'ue tried. 


Wwr, 867. ^ ^ SAID for the defendant, that tliis plea contained no 

Hob. 326. matter of bar, bexaufe there could be no fuch writ under which 

Ray. 458. hejuftified; and if there be no bar, there can be no iffiue, and fo 

j. Sid. 218. not aided by the ftatute. If the defendant plead a proper pica, 

35 ®* though it be not full, it is aided by the llatutc; and therefore in all 

cafes where iffuc is taken upon ai: infufficient pica in bar, and 
which would have been ill upon demurrer, it is held, that, after a 
verdief, the defendant fliall not take advantage thereof (a) ■, but 
here is no plea at all, for it is merely void. '1 herefore in trefpafs 
(c), where the defendant pleaded a concord in bar, but not with 
Jatisfaiiion, iff'ue being taken upon the concord, the plea was iU 
for want of fatisfdillon being pleaded ■, yet it was not w'holly void, 


U) 4. Bac. Abr. 89, 

Bartholcfiiew y, Dighcon, Cro. Fllz, 773, Roll, Abr. 125. Moor,696. 

. becauff 
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)l^anfe eoKrortf was a gvso.! plra to fuch an afVion, thougli mtt Jo 
folly pleatk'd as it might. So in di-!n itix-.n a fiuglibiH, pj>nnent 
without an aC4.]nitt.iEVc is .ii> ii! pk.: (;/;; it is a pi'Ojwr j>k-a ii> 
fucban an ! rlic lith.' being ronrnl tor iho pliintitr', hethall 

havt:jud.'m( nr. So in d’br t'.r roiu upon.-: I( rdl'f.>r yo.-iys (/-}, ei^try 
is a piopcr pie g bur nor goo : n ith'int .‘ao-ing fita! Ire did c.->{[>el and 
hold In.n out; } er if itU;'.‘ b. l tk -r; u;' -n .vr-v ■ and found for 

the Jof'miaiif, lie 111. !I f.'vo iinLtnnnt. Ihit li'O-c isno inaUer of 
bar in rh:.-. plea> an.! th.-iehne an ifTiic ji'/'v d upon it i.> void (i-). 
* I o t'''.is piirpofe rhero '.vas ti c-fe in torirr (■('^ in licfp.ds 
for takiiiir his cauie ; tb.c def.'n(,I.''M! Jidbii'-d for no hmu rcianienc 
in a ctMii't k\'t, f '• whicn iie pr. kn ib.‘d to diiiiv.in ' hv’c'ttk'of arty 
Vvhich came witb.tn the inanor, ami wen. m iliv jnitlodxni of any 
amerced; and fay s> thact'ev were in the potbilion oi fuch a per- 
i'on, xvlio UMSamerced, .' ud illue vraf token ih.»! rh<.’\' v.en.* 

not iuhi'i polkdioiu and t'r ere was a verJid for rite pi linlbi, .nu! i 
verii. ot error l>;t‘uehr, and the c'rror afiigned, th ir rhe nTye -s 
Joined upon a thm;: inereiy ’itdd; U'!' the pick fiptlon keine »ovd, 
rlicrc i.s no mattei <d'hirt< tbf .K'tlon; and the jiidgmenr wan tra¬ 
vel fed. T'lie pbintdi' earn,';t It ive jtt'h.pm-ut ujxm! tluv verdici ior 
the damages touod, betawJe iiiiK- is jmned upon a Vtud plea; and 
theiefore ihe Ce-ml TH.iy ae.-.nd ti juJemcivt .igididt him {fg, a.s by 
t?tV r/'V,’k .md fo tile pj.iintiif may hmc •' neve wjit oJ empfiry of 
damages, I'litTe was a cafe in jl/'* 7 > / jn the hrft year 

of ChiirU"' i’.'e /■ '//' i fj, in this court, whieh was ek'tt u^von a 
bond againll an a.liuiniitiator., dated rlie tv/eivtreth of in die 

twentieth of t/.'r /’/;//; the aCeion vevs ttsrtmcnced in 

Hilary T^vv/f, in the lafV ye-ar of Kir^ ‘/aw. ;, ami enti fed it) 
ii(///er- Tr;;//, in the bill of CXarla the Firj!^ ..md then the tlcfcn- 
dant pleaded a oidgtueut upon another hotuJ, ikiteel a/ivs 
ri’gis uatic, which wee imr " ilbble, it being the hdi yctir of du; kinr, 
ulti u r^ua,/, fir.; ttie plaintift readies', that recovciy was fcvfraua; 
and iflltc thereupem, which wv.s fauudfor the pb.intilF> aiad th* Jo-'* 
feiidant moved in arrelt ot)udgment, for dm it was impolUhle in 
the Hi d of the king that a i ecovery flioulei be in, the /iftli year, and 
thercfoiei no iudgnieut could be given upeni this lEeie; yet the 
plaintifFhad judgment, lint this is no authority againfl this cate, 
becaufc that wa.s debt agalnR- an adminiifrator who liad plcadk-d a 
falfc plea, wdtich was found aoainft him, and had not cwifelficd 
alVcts, but only to fatisfy that judgment. 

CufiJA. When ifiue is joined uixwi an ill plea, and a verdi^b 
for the plaintirtj yet he ftiall have judgment; for the defendant 
ihall not take advantage, after a verdkt, of his ill pleading. As in 
cjeiLtmeni {J ) the defendant pleaded, that one RHbr was fcifcd in 


(•'J 

(i) Reynolds v. Buckle, Hoh. 316. 
2t KoM, Abr. 709. 

CO 

{d) Lostbfsiv. Crimfiks, Cro, Elia. 

SS7. 


Lacy V. Reynolds, Cro. Eluu 
214. 2. KoU. Abr. 99, 

(/) Knight w. Harvey, Oro. C»t. 
* 5 - 

(g) Johns o. Ridler, Cro. Jac. 
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fee, and made a leafe to him for five year', by virtue whereof he 
was poircllcd, until the lelFor of the plaint;if entered and difleifed 
him, and made a leafe to tlie plainiiir; that thereupon he re-en¬ 
tered and ejc^led him, front ei hene U'.nii ; tl'c plaiiUitF replies, 
that his lefior was feif,d in fee, and !.-af.d • to him, and the de¬ 
fendant oufted him, absq^je hoc that he did dilleife the defen¬ 
dant; upon which ilfue was joined, and found for the plaintiff'. 
Now this was a vety vain illlie, for it is impodihle that a lelTee for 
years fhould be dilfeiled ; but the dc fendant Ih.ill not take advau- 
ta;;e of fueli an ill plea, but having coiilliiid a leafe made to the 
pianitift, and it b. inj; lL.-l he di.I iiot-difleife the dcfendai t, the 
judgment is well given, tor it Ifajids with the law, that tin; plain- 
tift did not diffeite hiiu ; hut if tli. re had h..._;' a vertlKH; for the 
defendant, he could not iiave jinL un ni, for lli -n lI!i iury would 
have found, againll the law, that a tumor Wusdillciled (c). 


(«) The v^■rf!l(^ w-s fi.t nfirl ', .jt -' a 
W'itiiftn (iiii V >w .uli;.'l,ho .u;li '1 .. wm,„ 
b ing mini rfi . il il;r rii)' i i<‘ ti‘> p’>"'r 
to ciiquii'.' of aam.ir<.%. ncl in.',', 
wav eiiicit'iJ loi iIk pl.iiiiiiiT oil till.' ^n- 
(cliioii. S. C. i. S.iJk. i;5. t>, C. 1. 


Lit. B.iy. go. S C. Cciiib. :;Ro. See 
L.i', V RcyiH'lit., C'lo. riiz. ctq.. i 
l’ii'i7' I’l kh niqiion, 1. LH. Ray, 390.; 
K'X "J. I’lii!;(' , I. hiirr. jgz, j Ciaven 
V. ttiiilcfy, Cuiiij. l<tp. J38. 


Utiiiop i'yjiPift Holt. 

TTril-IvTAM TriB TiilUo, hv die gnee of God, of £>/'’Iand, 
’ Scsih<}uU /‘''lO/rr, and Irrhirit^ hiiio, di fendei ot the faub, 
&c. 7 'o iiur iif'ht trulfy anti wtdl-heloved Sir 'join llolt^ Knt. 

our chief juifice, affigned to hold ph as in our comt before us, 
greeting : Whereas in the flatute Rt foith in the paihanient oftlie 
lady Eh-zal't'ti'y hue queen tif Ehniniu!^ b'diRii .it l'\i:uiinjier the 
twenty-third day of Ni,vr/>ibct in tin- 27th year of l;t.r reign, it 
was enadfed by the authoiUy cf ihj f.ini.; p.irii.unuit, tiiat where 
any judgment IhoLikl, at anj- timi- then aiiei, h.- n;vtn in the court 
cf king’s bench in any fuit or aft!-' 1 of d.'jt, d ‘liinic, covenant, 
account, aftion upon liie cafe, fi, tri,v^ or trefpafs, firit 

commenced, or to be ;;r!i coriinienc; d (b, re (i.ihcr than fueb only 
where the laid queen’s inajelfy fln.uld be nany), the party, plain¬ 
tiff or defendant, ag-'iinlf uboin fn b judgmLiif flioulii b%( given, 
might at his edeebon fue forth I'ut of the eouir of ciiaiicery a fpe- 
cial writ cf error, to be devifed in rh.' faid court of c haiicery, di- 
rcdlcd to the chief jultiee of th; I'liJ comt of the kinghs-bench 
for the lime being, commanding him to c.iufe the ftid record, and 
all tji^gs concerning the laid judgment, to be brought before the 
juftices of the common-bench and the barons of the evelicquer 
into t’ne exchequer chamber, theie to be examined by the faid juf- 
ticcs of the common bcncfi and barons aforef-nd; which faid juf- 
tices of the common bench, and fiicli barons of the exclioquer as 
are of the degree of the coif, or fix of them at the leaff, by vir¬ 
tue of that ftatute IhouJd thereupon have full power and authority 

to 
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to examine nil fuch errors as fliould be affigned or found in or 
upon any fuch judgment, and thereupon to reverfe or aff.rm the 
faid iiiJiiment, as the law ihould require, ether than for errors to 
be afiigned or found for or co.nccini.iq the iurifuietirei of tlie fud 
court of king’s beiu !i, or for any u’.int of i’orin in anv wait, le- 
tion, plaint, bill, deelaratioii, or other nleadmg", procefs, vecilii'f, 
or proceeding whaifoe'/er ; and aftei that tne judgnieiu ihonld be 
aff'u'rnLd or rcvLtl'-l, tijc record, and .‘11 tilings coiiveining tin; 
fame, fhould be brought back into the faid coutl of king’-' h. nch, 
that fuch further [irocecdiug fhould he had thereupon, a^ well for 
execution as olherwile fllould aiip-rtain, as in the faid flatuto, 
among other things, mote fully ap|'>ears ; and foiafnuch in the* 
1 ccord and judgment, and alio in the giving of judgment in a 
plaint which was in cuir court before u- by bill, between 7 l’otiuis 
^n>.\ RiciunJ otherwife caih.d Riebcrd TI'At of Lon- 
mercer, as well of a drbt of 335!. W'hich the faid 7 'h'jm<’s 
Jiemande.l of the (.id Ric/’iu d, as (,f .1 3s. for his damages which 
he fullained by occa.hui oi the latainuig ol that (lelu, aiu! alfo 
in the awarding (d c ,eciuion ot the iinliMiunt al<>n laid, upon 
our writ of firirr ftui.i' ifUiinL' out of our lame coiiit for lh>. faid 
7 homas againff the faid Rii'u^rd td the dehl and damages afore- 
faid, manifeil eiroi hath iiiti i veiled, as ny the compl.unt of the 
faid R.JudU we ao- nu.'iniid; wtueh latu ei'or in no manner 
concerneth u-, or the iuiifdiclion of our laid couit of king’s 
bench, or the want of form in any wait, return, plaint, bill, de¬ 
clination, e-r other ple.idir..1,, proccl^, verdict nr proceeding what- 
foever, a.s we are inioimcd ; we willing that the laid error, if any 
be, be coli■e^ftcd, aceording to the form (d the fiatute afoivf.'id, 
and full and fpeed/ jultice done to the laid paitics in this beh.df, 
do command yon, that if iudgment be given, and an .iw ird of ex¬ 
ecution of the fame iudg’'ocnt upon our writ o'i jc:yc fjcias be 
adjudged, that as wadi the record and piocci-dings aforefaid, as all 
tilings concerniiig the I'aine, before tlv laid juflices of llie com- 
nion b. nch and In ions ofour excheepuT aforefaul, in the exchequer 
Chamber aloreiaid, on Sut/oday, to wit, the fecond day of Alay 
next coming, you eauie to be brought lu fore oui laid juflices and 
barons, that they having examined tiie record and proctfs aforefliJ, 
maycaule farther to be done thereupon tliat which of right and 
accordum to the law and cuftom ofour kingdom ol ISf^^laud ih.'M 
be meet to be J.-mo. Witiiefs Ouifclf at IP'cjiminjlcr the twelfth 
day of February in the fevcnlh year of our reign. 
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'T'HE plaintiff had judgment in an atSlion of debt in this ff writ uf 


1 


court. A writ oi error was brought in the cxchequct chain- 


ror in the 


ber and the judgment *alKrmed. Afterwards a Jiire facias was 

on a iudgment in dibit obtainKi! in tlte king’s bcncli, and, afri-r jiulgnnnt .iffirmed, a feirtfaciat^ 
liava fxetution be (ucd out, a wit I r oi.- i r»or will not litr in the cxclicqner chamber upon av awir 
of execution on a judgment on this fiiic f.itiat; for the 27. AV»a. c. 3, intends only a writ of errot' 
on the Hunts of a cifo.—S. C. i. Salk. 263. S. C. Comb. 393. S. C. flolt, *71. S. C, 

Mod. 105. S. C. r. I.d. R.iy, 97. S. C. 3. Ld.Rj/, 73. Skin, 390. Comb. 12,264, 8, Me 

lii. 1.7* j'3' Fi'./j. 17j* 

brought 
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* 

brought quare execvtlonem nony and an award of execution there^H 
upon ; then a writ of error was hi ought iam in redd'itime 
quum in tjdjt4dlit7ti'>ne fxeiuiionii^ Us, which Wiss ailovved by the 
clerk of tl'.c errors i pending which writ, ihi plaintiff lookout 
execution. 

And now a motion was made to fet it afid*', bccaiifc it was 
filed foith when there was a writ of error depending, which is a 
fuperjt'deas, 

* [ 230 3 * The queftion was, Whethci •j.writ cf error V/OiiMit lie in THE 

Cwnb 1 EXCHEQtJER CHAMBER, Upon an award of an execution of a 

€ro. cJ.’iU. judgment upon a now after an aiHnnance of the firft 

1. Roll. JUp- judgment ? 

if Vfot. 38. It was admitted, that the ftatutc gives a writ of c.-r^r upon 

5. Com. Die. judgments in feveii actions only, of which -djlire facial is none ; 

Pkadtr” jt being for execution of a judgment in an action of debt, it 

(3. B. itQ within the meaning and equity of the act (i?), which was to 
relieve as well againlt an erroneous execution as an erroneous 
4. Bac. Abr. judgment j for that may he affirmed, and yet the execution re- 
410. verfed (b). This was the opinion of iny f.oR 0 Haee (c) ; and 

35*’ the reafon by him given was, that a judgment in a Jcire facias^ 
grounded upon one of thofe actions mentioned in the ffatute, is 
in effedt a part of the firll fnit, and they having cognizance of 
the original adtion, have alfo cognizance of all tlie dependencies. 
But the plaintiff fhall not be judge whether this writ of error be 
well brought or not j it is priwu facie a good fripm fcdcin to his 
action,and he mtift not undertake to determine the validity thereof 
after it is allowed ; therefore he ought not to rake out execution 
without leave of the Court, or without pleading it in abatemeiitj 
©r demurring. 

On the contrary it was (aid, tliat a jcire fat. las is a judicial 
writ, and the award of execution upon it, is not fuch a judg¬ 
ment upon which a writ of error will lie in the exchequer cham¬ 
ber; it is not a judgnieiu upon any of the feven caufes of ac¬ 
tion mentioned in the ftatutc, and therefore fuch a writ of error 
has been difallowed upon a judgment \\\ Jcundalum mavnatnm 
and likevvife upon a judgment on the ftiitute of Ulury(^), for 
taking more than fix pounds for the loan of one hundred; but if 
has been allowed upon the llalutc of 'I'ithes, for that gives an ac¬ 
tion of debt. 

Afterwards, in Michaelmas Ternty the Court gave judgment, 
viz. The defign of the adt of parliament (f) was to give a writ 
of error upon the merits of the cafe (o); but here the right is 

(<i) Nevil V. South, Cro. Car. zS6. Nrfdiiam., i.Sid, ,43. Dougl.331.(337.^ 
|. Roll. Abr. 9*9. (c) Whitton V. FrcUoo, i.Sid. a4o, 

(i) Cro. Car. 464. Seu Vent. 49. 

(t) I. Mod. 79. (/) 47. Eliz. c. 2 . 

f</) Cro. Car. 142. Stratford v, (f) Crow v. Maddoefc, Amir. 227. 

determined, 
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detcrtnined, and the writ of error is brought upon the award of 
exectition; fo that the exchequer chamber have no authority after 
V they have affirmed the hi ll judgment. 

Therefore the writ of error is no fiiperfedeui, 

* Johnfon ogtiinft Lee. 

HiL'.y Term, 3. Mivy. Jlcll , 

BerksHIRF, ? Ji/jE M() K A "N D. qvod alias SCILICET 
to wit. i 'feynnuc Pofehev ult. p) eFto it. corumd'jmino 

rfge tt domina nuprr RegiNA Makja apud West, vrnit WiL- 
LiELMiJs Johnson grn. qui tarn pro domino rrge rt ditla domina 
nuprr yfgind qua m pro feipjo in hoc portefequitur ^ir I'ho MAM 
Chad\vick.k attorn, juum et proiuht. in lUr. tune ibidem quun~ 
dam bilia. fuam verfus GouKRin Lee pen. in cuficd. mar, C 5 <-. dt 
placito tranfgr. ft emtempt. Lontr.i eos qui fceut.Juntplautum in .'Uft 
chrijiianitat. pofi prohibition, regiam eis p) ius tndi incontrnr. diitbi. 
et deliberat, tt Junl pUg. de projequtn. JoHANNKS Doe ct 

Rich ARDUS R<iE j qua- quidem bdlafequit.m t/ee verba Bf.r ks, 

/WiLLT ELM US JoHNSC'N gen. qui turn pro domino t egret do- 
, mina reginn quant pi 0 /c-/'/'? jequJ. in hoc parte quti it. de GoDERin. 
Lee gen. in lujiod, mar. Ai f jl. doniitit regis et domina: regina 
coram ipfts regc et regina exijitn. de placito tranfgr, et cantempu 
contra eos qui jemt. junt piacitum in cur. eht i/iian:tat. pojiprohibition, 
regiam eis pnus inde in centrar. d'reHl. ct dehhet at.pro to videltcit quod 
cum ficund, bg. ct conju 't. huju^ reg. Angliee omnia etjtngula pla- 
cita et cog.placit. de quibujeunque debit, coutralt. tranfgr. juper cafu 
expenj. five feod. infra hoc regn, Angl. contingen.fivc emergtn. eat'- 
raque hujujmodi placita et negotia et eorum plac torum cognition, ad 
didtos dom, ft gem et dominam reginam nunc et cor on. fuam regiam 
fpeciaht. fpeblant. et potinent. a: per (ommunem legem terra: hujus 
regni Anghw et non tn cut. ihrifiumitat. per leges five cenfuras eccU 
ullo modo triari terminari aut diji uti debeani ct femper halienus dc- 
buer. et confuever. cumque etlam per quendam ahum in partiamento 
dom. He NR. nuper regis Angha oiiavi anno regni Jut vicefima 
tertio tent, edit, et pravif. inter alia inaSlitat. fuit author:tate cjujdem 
payliamenti quod nulla perfonn fmet citat. fummonit, vel alit, vecat. 
ad cotnparen. per fapfum vel feipfos aut per aliqucm procurator, co¬ 
ram aiiquo or dinar ioarchidiacono commijfar.official, aut aliqno td. juJice 
.fpiritua!. extra diocef. velpeiuliar. junfdidt. ubi eadem peifona quet 
foret fie citat. fummonit. vel alit. vecat. foret inhabitans Anglic* 
dwelling tempore adjudication, five emanation, eiufdcm citation. Jive 
Jumintintiion, nifi foret per in vel fuper certis caufis in eodem aSiu part 
ticularit, except, mentionat. quodque nnllus archiepifc. neque epifiopf 
ordinar. official, commijfar, vel aliquis al, fubjlitut, vcl minifir. ali- 
^uorum pra:d. arcbiepij'c. epfe. art hidiacon. vel aliorum ten, aliquant 
fpiritual. jur. ad * aliqued lempus d fejio Pafe. prex. fequen. pejl 
edition, aitus prad. peierent demandarent caperent vel rcciperent de 
dfitmbus fubdit, di£l, domini regis aliquam fummam vel fummas pc- 

cuttiet 
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ffspw i uni/s pfo action, alicujus ciifitio’i. poji prad. frjium adjudicat', 
vel obtent. qu nn hnit. U ei denor. JhrUngi Jtiper posnus et fcenalitai, 
in lodcm ai content, ct limitat. preut per eundem a£lum {relation, 
inde hubii.) pienius hquet tt appant ; cumque c.'iam prad, WiLLI- 
ELMUS JoPiNSON mido fit et per fpatiutn duo'um anuorum jam uli, 
clopf fuit } efuicn, et inhabitans apud pm Dib, de HuKGl'-RFORD in 
endeni lOH '. Lj.-.KKS injra peru/iar. jnr. decani de Sarum ac infra 
liicc f. Sarum, rt non efl yux infra f atium duo um ann.rum jam 
ult.tlapf. fait inhalitan. fiv- refiden. inf a avitat. LuNDON. vel 
fiburhium ejufdeiu civiiatis nrque alibi infra dioccj, Caniuar, ac etiam 
liber homo hupui regni /fngl a jam exi/lit ; etftc per totuni tempus vitee 
Jure extitit ac rutione indi omnibus et fingults tibcrtatibus privileg. et 
UUtis confuetud. hujus eegni Angliev quatenus hgevi domint regis et 
dominect regmef nut.: et p> igcnitorum Juoi uni nupir regw'i et regi- 
tiaruni hujus i gni AngUee ujitat, ct approbat. gaudere debeat \ p'eed. 
lumen Gonr kIDI’S Lle pi ainijj. non ignarus Jed machinon, ipfum 
WirxiELMUM JoHNbON contra debit, hajus regni Anglia fonnam 
cpptiniiif it diLl. domihinn ngcni et domiuutn irginam nunc exhare~ 
dilare u< eogrui'jii. plaiiti quae t.d cur. ds£i. iloin ni regis et domino; 
lecino'm lu piitnii.t ad aliud txamen in cut. uhrijhaiiitiit, trahere ip- 
jum W^ilxilu.MUM Johnson frimodu: Sipteinbfis annoregni diet, 
donini legis it etonunu' n'-thet nunc quinto apud HuNGLRKORD in 
eom. Berks. p 7 ...d. m ///■af luhcii jm.duant StAKVMacinfa 
diocrj. Sarum situti Cuujuv.t ad compaien. eoram venerabtii viro 
CjI.orcio lig. d eioe aim. cur. Cantuar. de A'Cubus 

Lonron. 'fn-al. pr ncipal. ejujve jur/ogat. aut at, jiuiice fpiritual, 
it eupaite lo.rpctin.in aula voc. Commons jcituat. infra 

rh’it.'.t, I-ONDON. jeeundo die Oclobr. txtuni p) ox. lequen. Ad quent 
die.T. it ioium pood, cou.in p\ of it. C ii-.ojiojo OxENUEN tune ju- 
diee jpiritual Wll.L. JuilN- ON j undum cxigen. titution, 

prod, co'npareu.) proil. (lODl-Rlous Ltc.v. adtion. rt ibid, coram 
profiit. jiKiio [ft itiinl. peiut dciodtoi vVilheumo JoilN.sON pro 
feod. et expsif.J: pm a', ana. . fununas in Into Je attin. ad quind. Ubr. 
quatucr fond, et ocio aenm. in fhcdul. UIh Uo pojlhae mentionat, annex, 
paiticularit. expi .Jf fciluct f t o denar, o'pendit. quinque libr. et o£lo 
denar, tt irofeod. d.\rni Itbr. et quatuoi Johcl. mute it jubdoU verfus 
itftini VVir.Lii'UMUM Johnson tUel'ando quod ipje (Joufridu.s 
Lee fait rt eji // ocuiator. cm . (Ohftjh,r, iptj opt LoNDON. ac quod 
in vacation, p'.jl'del ininutnS..nbia'Ti in. anthD m. velTerm, 

’33 1 Santio Mith. prex. ct in.niediate jcqu,.n. * d.ilus WiLLIELMUS 
Johnson tun. minor rx.jhn. annos age/;, vigint. et dimid, Jed vi- 
ccfimum prirnum otut. Jure ante tune tempo) is non i owplivirit et 
eadim caufa poJoi. habilt/n Jic.ndi in juciiciond ncuptran. Lgalum per 
WilLIELMUM John.sgn cjus atura nape idjimcl. fihi stliti. et 
donat. non halend. quanaatn Margarei’AM Christian, vid. 
curatorem ftbi adcjfciumpi o-d. dicto Wieljiu.mo Johnson iiffgn, 
onus cur aiion in e.i atccfiavit-, eaderique iVI ARC AR E'i'.'i CHRISTIAN 
et dittus WlLl.li.EMUS J HNSON Vil atiquis al. amicus dieit WiL- 
LIF-LMI Johnson conjuiiir.jiu ecrum ult. coi.Jucjil dilJam G.OD- 
FRID. Lee de piojiqucn. Ugitime contnn qui'jdajn RKH.^RpUA;j; 

Price 
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Price (t 1'homam Battai.l f\i\utoy. t.Jfi. S'f. Wiluflmi 
Johnson dtfunti. ad cxhiltn. tnvinttir. etrtJutn. i-.rnp.ttum de l\,nis 
et i'dtallis ptii'J. \v^iLLlthMl joHKsoN dt’piu't. J-.ifr. di,".uin 
Goni'RlDl/\l 1 /RE p''h <!, . ad of-qncu. Cduj'.nn pytvd. /.rn 

quod dic/as itODFifADl b iii I- :n vaiattnt, a‘iti 'ryi.'id:!. S 
A'ltihuil s tpf'J Term, hand Ayihni/ts i, 'no D'rn’.ni 1085 
dido citation, coat,a did. KlLdARDL'M Pj loR et 1 Hoaiata 
Uattai.i. e.\e<.iito>. t'Ji. tii .'i \’/u 1 ihl.Mt JoilNL-.N defan.'t. ,,d 
cxlni/en. inv-ni y. it iO/ypat''''! < d'di W j t.l.l!. 1.MI fi,liN.>u''j 

(h'fum't. et ad 1 ejliondei,. did. W 1 i.r 1 j: i, 1.) .|oiiN':r,'N ////j, p,r 
deiiit. MaRO ^am C-hi 1 1 A N r’/'o .hiati i.apgn. in L.r.j.t 

jub/lradion. I'gat. pi ini. j'lh jig'H') •-•a .un/dor. ip j rpaii I,a'K!).'N. 

mijit et in did. Riciiaroi'm I’lt.'ii p.,j,mi'it'..i.q-iin,:..itjt 
(ltd. exi'i'ifci . p'O n:n canpih in. p'xt 1 teyn. iwaf Ium d'o-ti it 
niniHs in dida cir- . cK'fidn . tpiji opai. Iy iN odn. /v 'y 1 niiturnacton jna 
exconaauni an j ro.ia av t ae ouod onhiia it Jinp'd.i j.od. d : In. ic- 
itihiiv junihi. in eail m ieiadala J ..nji-i’!. tx i >ilii"t"i. nir. i on,''/},<■, 
tpiji-pi I'l tnn'cie iimai /iioy,i\ d n. t" nP ' ti funi d !■ t.i et d t-.t' jol- 
vni. adcccnt. proi ni 1 eg'/it 1 'h tl yi. ;///-// ,rn,'.'; luy.pi.nt 

in eadun fthididncoiitin tui \it qiicdp, a ,.it.\\ ll.i.ri J.'UiJo’1 Nljon 
falntion. Ji'jd. et < irlei ar.an pi cun. Junrauiruin indtda Jiheduln men- 
tionnt. tt eypydj. in fe juju'pit et pmni/it JoL'ne prafa' (1ODFR.ID0 
1 /KE fid nondmn jo.vit aut fatisfuit fy-nit Piy i,p,,un iiinHi it Jibe- 
dull adinde annex. h:c m cur prolat. led. d oui,t. phnins li'p ci it 
app .ret., ac licet ipfe prcvfat. W li.r.lELMUs Ji-hn^on ad a'iq' od 
it '/:pus infra Jex annos an't diem cxrAhiil'jn. ijiin cl. five lilnri pi a fat. 
GoDFlilOO l.y.F. pi erd. iv-n affimpfitJnf.i je ad Jolocn. phifat. 
GoofRIOO \.VF. detytt. fc-d. Jen txpenj. in fh.dula lihelliy piird. 
annex, mcntionat. vcl ahquam indc pu't,>n i..iiqii: p. irfat. tuli.e 
Jpiritu.nl. mrn'.fjie pc) libAlum pi tel. appia.t quodpr,t-fat. W ii.j.i- 
ELMUS [niiN'S'iN fuit infra ertat. vigiuti et unim hnnorum uhi feta 
pr jd. vajus py'fit. Rj'JHARDUM Price f/'I'itOMAM Ha'L’- 
TALL prafeut. fuit ptr p> .-rd GoDKiiincM I.El- ; lint'iuc itiam 
idem WiLMELM'.'s JoiINS^n omnia rt fingulu pi iciirfja pr.cd. 
per ipjnm W h.l i Fi.MrJ ohnson j'-p r Jnogeji. et all gat. in 
prei'd. cm. chrijlui'i'iat. corci.r. pricfa*. jud. ’ Jpuitiial. m ixomi i- 
tiofi. fu.nin ct dtm jfrai. ibid, in prirnitjf. fcpiui p 'aeitavit allep.rvit 
et il. inevitcd ili t. jt nv,n. et v mat. Pr I are cltuht, aim ta'ie njudix 
Jpiritml. placiiuni (dhvation. et freybnt. il. admit fit feu reep'iepe- 
iiitus reiufivit ct p! (cd. GooiRiHUi \.v\: ipjam \Vir,I,iELMOM 
Johnson defiiativum did. cu,. Lh.rilliamtut. fentin. a.c el fuper 
priemijjis pyad. condtirai a e ae ipjnm Wii.i,iKl.M(! M foHNSoN rr/ 
f(liven, eidem C7 0riKKJiJo fyEF. aninui it /hgu'ii feod. et(X,en. in 
fcbedula Itbelh pia’d. ariney. n.euiionut. lo/njie'ltrc tot. fun vwibiis 
conatur et indits machinutur in did. dunnu reg s et elomince regirac 
nunc contempt, et in ifjius Wilmelmi Johnson g> ave dammun 
prajudiciuin gnivamen 1 1 d. f aupn ation. maniffl. <Jc lO' ira form. 
Jiatuti prad. a: lictt In eve did. doinini regis et dominie i,pium nunc 
de prohibition, p/'afiit. Ciooruioo LiF.E in hae paite d-Amo die 
Mariii anno regni didi demini teg s d doauiKc regiinr nuiK f .-t/ apud 
\ HCNwERfORIJ 
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Hungerford prcfd. in C'.m. prted. in contrarium indt dirtSt* tt tle<^ 
lihcrat.fuit idtrn tamen GoDFiUDUS Lee plaJlum prad. p^pro* 
hilfition. regiam prius ei in contrar. inde in forma prad, dtliberet* 
fojlea fciliiet dccimo quatto Martii anno fixto fuptadiSto a'pud Hun¬ 
ger FORD prad. in com. Berks prad. ult. projecut. et in placito iL 
proccffit dul. brivi difi. domtni regis (t domina r,gina nunc de pro¬ 
hibition. in forma prad. dtreil. in contrar. indr quovis modo non oh- 
Jiante in d:£i. domini regis it domina rcgina nunc contempt, ct ipjius 
Willi el MI Johnson dameum prajudic. depauperation, ct gra¬ 
vamen mamfejlum,t unde dirit quod detcriorut. eji et damuum habet ad 
valen. quadraginta Hhra>uniy et indr tarn pro dom. rege et domina re* 
gina qucmi pro feipfo in hac parte produc,t fdlam^ 


Ki m do ad hunc dirm fcilicet ditm Mercurii prox. poj} OSiabt 
Sanili Hillur. ijlo todem Teirn. ufquc quern dam ptad. Godfridus 
Lee hahuit licen. adbillam prad. intirhquin. et tunc ad refponden, 

, l^c. Ante quern diem prad. nuptr domina rrgina Maria diem fuum 
tlaufit extremum coram dom. rige npud Wes'I'M. ven. tarn pradiSius 
WiLi.lEl.MUS per attorn, fuurn prad. quam prad. Godfridus 
per JoHANNEJVT Lee cittirn. fuum., et idem Godfridus dejen. vim 
et injur, quando^ it omnem lontempt, et qnuquij'^ lAc.et dicit 
quod ipfe non fecut. eji pla.itum in prad. cur, ch? i/iianitat. poji pro¬ 
hibition. r egiam It in eontrar. imie dur£l, et ddibtrut. modo et forma 
pt out ptadi^ius WiLLiEi.MUs Johnson qni tam^ isc, Jupetius 
Verfus eum queritur., et ut hoc pen. je Juper patrieim. etprad. WiL- 
LiELMUS Johnson qui tarn., is,, inde fimilitet , i 3 c. Sedper bnVi 
di£t. domini rcgii de cnfultation. in hac parte impetran. idem God ■ 
23 1-1 FRIDi s protejlan. quod prad WiLLiELMUS Johnson in ead. 
^ cur. chrijiianitat.fuperiui menlio>at. non pUdtavit jeu ailegavit quod 
ipje icLm WillieLjMUs ad al^qucd tempus infraJex anna ante diem 
exhibition, quctel. five libelli ipJius GoDFRiDi pracd. non ajfump- 
ftfuper fe ad folven. eidem CioDFRiDO debit, feed, feu expenf. in 
Jchedul. libitlo prad. annex, nunt/onat. Vtialiquarn inde parcel, prout 
prad. W1LLIELMU8 Johnson Jupenus alkgerjit., pro placito ddem 
Godfridus dic.t quod in tcchm actu in nut, p*ad. WiLLIELMX 
Johnson rruntion.it. inailitat. just quod nulla p^tfona foret ciiat. 
furnmonit. Vil aht. voeat. ad cenpurett. ptr fcipjum vel Jeipfam aut 
per aitquem pto^uralor. cor ant a iquo or dinar, arccutiaeono lornmifjart 
aut aliquo al.judtic fprr'tuaL txtradi lej. vel peculiar, jttr. ubi eadem 
perfona qua foret liieit, jummonit. vel alit. vocat. foret inhabiian. 
Angi.ice clwellini.', te.T.porc adjuflicativi. fyjc emanation, ejufdem 
citation, f VC fumvivnltien. Jubpaenis et pcenahtat. in eodem a£iu men- 
tionat. except, foret in cafu quod anquii epifeop. aut aliquis judex in¬ 
ferior habens juh ipjum jurifdUlion. in fuo jure et titulo vel per com- 
mijjion. requifition. vel irrjian, facer et archiepijeopo eptfeopo vel alictu 
jupiriori ordtnario ad capicn. tra^t. Anglice trear, examinan. vet 
determinan, materiam iorum ipfo vei ejusJubJlitut. et idfolummoda 
faacn. in cafibus ubi lex chilis vel canonicalis ajfirmat execution. taL 
requifition. vel injian. juri/di^lion. legal, feu tolerabil. eff et except, in 
qutbufdem al. cafibus in eodem aSiu fpecificut, prout in eodem a^lupleniuf 
coHtuittur. Etidem Godfridus ulurius dint quodipfeperfpatiium 

vlginti 
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^inti et quatuor anntnm et ampHas jam uh, clapf fuit tt a/!huc tfi 
Utnn procurator tur, confifinr.tpifio '■/ Lon DO'H.quouquc ipfe ulnniaou^ 
FRIDUS vicefimo feptimo dc O/lohris anii> Domini lit^^apud \jOft~ 
non. in par oih. Sancti Henf.dicti Ripam1*aulan. r« 

wardade Castle Baynaro rarnt. fuit fore prorurat.rem ipfarum 
Margarets Willielmi in eade- cur. eonfiji/r. in can fa 
infra mentioHat. et tune et ibidem ad in/inn, et requifttion. prmd. 
MaRGARETJE ft VVlLLfELMl JoHNsoN citation, cotitfa didf. 
Rjchargum Price et I'homam IJATrALi, executor, ujii. 
prafat. WiLLiELMi Johnson defunfd. avi didl. WiLi.iELMf 
qui tam^ fs’e. a l exhiben invenlorium ct computum bonorum pr<tfaU 
WiLElELMI Johnson et adrejponden. didio'WlhLlKLUO 

Johnson modo quer, per diet. Margaretam. ejus curatrieem 
per candem cur. ajji^n. in cirtif/Jubjirarlton, pratd. per prud. 
WiLLIELMUM loHNSON/AyW/. ti donat. fuh Jifdlo cuf. Cinjijiof, 
tpifcopal. London, ddita modo prfeent. fuit et enndem citaticH. itt 
diflum Richardum Prick pcrfnalit. exiqui cuufivit et ditd. ex¬ 
ecutor. pro i.c itumacia fia in non rjmpurend. juxtn tenet. ejufdemper 
dehitum Icgis cuifutv cveomniunwari (roeuravit quodque o/nwa et 
finguia f-od. et denar, fummef. >>: lehedula pr^vd. fpenfent. juflc eidem 
. CjODFRIDO dtxrencr. pi a fiod. et expenj. jins tn Itte fivcjcita prad. 
Et quiaprevd. WiLMKLr.ius JoriNtON modo quer. et pratd. Mar- 
9 A.KF.T A. iicet jespius rcqu fit. fcod. et cxpetf. pt .^d. eidem (jOn- 
'BKinojoliderecujaDcr. prad.CjOOVKiitvs cundem Wii.Eiri.niJM 
Johnson modo quer. pro recupn ation. denar, tn pr.^ 1. f.hedula jpe- 
tifeut. in cur. pciuVar. jurijditlion. deca-.. Sarom fcliai e inUndebat 
itconabatur. Sed Robertus VV’ooniS''/i i‘. 1 ) tegumdoiior decan, ec- 
ileftee cathedral. Hakvm judex car. pC’ uiiat. jnnf'JiHi-.n. pratd. ha¬ 
stens jur.ibid. in jure fuo per quofldam friptum fuum figillo fuofigillat. 
quern idem GoUFtilDV^ Lie incur, pr rfci t ireren. dat. vicejvno quinta 
die Februar. anno Domini i6t;2, icqufii'it vencrabii. pned. Gzo».- 
GlUM OxENDF.N legem dcrlet. ct alme’/cti). C.intuar. judicem ve- 
tan. tandem Wh,X.IEI-MUM juliNSUN per nomen WiLLlEEMi 
Johnson Honoerkord m com. ]>krics infra peculiar, jur. 
diSl. decani coram ipja codem GeoKGIo Oxkndkn vel aiiqus a!, 
■fompeten, jitiiice d:fi. c!t>. ad refpunden. didto Ooroi-'Kloo Lee tn 
tatifa et jubftrattion. fcod. et quod coufa prred. audit, et neterminat. 
in eadem cur. Jeeundum legem et jujiitiam praut per jeriptum praei. 
plejiius liquet et apparet. Et idem Ciobfridus uiterius dicitquod Icx 
iivilis vel canonical, affix mat execution, tal. requifuten. vel injian. 
jur. legal, vel toierahtl. effe : juper quo idem GonFRiBUS praa. 
IViLMELMUM Johnson citaniciujavit adcompat en. i.orarn prafat. 
Oeorgio Oxenden hgum djfJore aimet cur. Cantuai. de arcubns 
London, official, principal, ejujve furrogat. aut aL judice cornpeten. 
in aula VOCAT. Do<5lors Commons jcituat. infra ctvit, London, 
fecundo die Odtohris jam ult. clapf. ct in eadem cur. ante prohibition, 
prad. «</<•« CjODFRIDO delibetat. prad. WiLLIEEMUM modo 
quer, pro feod. et expenf. pi ad. traxit tn placitum prout ei bene licuit 
Jeod. et expenf. tl. tunc et adhuc eidcm Godfrido debit, et infolut. 
ixiften. qua (Jl eadem profecutio ei in placitum trafllo unde idem 

WliiLlELMUS 
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WiLLELMns Johnson fupirlus qm/itur. Lt h'>c paratesfj} 

CareinfJr jnl.j (hcium tt breve donuni t t^ls de rcjultatiuii. J:bi can-^ 
c^dif ISc. 

I'.t it tcd. VV'ir.r iri.MUfi Johnson qui tf'm^ it'c. d:e’f qrt'td per 
aU^ua p'l' j-r^fd. OM j/bc; jiipnuit p (;ctt,n:ilG alU\\at, 

h}:V' ibih d hi'ii rigi> de cc ilniletli'-u. ti.htn GoiiFRloo Lke in 
hue pt.rte eon<: it ff,iui>/.‘e dlei-t q;i-u p' Gtc/hindo ejtiod pt a',ut CioD* 
FRiiii s \jv.V. non rti^-it. fn:i pt Gcur/Jcr. pr^sd. M MKU\RVT M 
(t V\'I r.i, i LI.Ml U)''N o- K.i prcj-yeu. I'homAM pRICE 

it I cut GoDKRIdus fuperius inde 

pL. lluudn eille vit ; < > .J,/! ,l',',ue etmiu'juod le:< livlis i d c tnonical. 

^ 1^ ^37 J t'Ott *' p/'A ^ C ) (11 iM]<J N j'‘d* od pbiCiiitm prtted, 

in yek ito ,d i!. ( i oiil k \ i'>' niciiiioin't. e bgeiL ve! toierabii. pto 

p!ae:h/ W iLLib r/ius dh't quod pu:'it. per 

pr/rd. Crc. DKR iM'iVi Li:i- qucud r-qi/'/ni:’,/. pta d. RoberTI 
A''COOV.'ARO d. u:i ,,c/. er.ti'ed, . 9t p) tru. CrEORGlO Ox- 

T'NiiiN’ fid. a.i ■: ce.i:. j ■ e/h<t. VViiT-ivr.MUM JoHNSoN coram 
ip;j p,..hit. CiioKi.io OxrvoEN ■ ul judiec romfcten. diih 
cur. Idiht'ii.','. ad , I 7 ' r.d />. iiU!, CJojijt liino in eaujaprccd, pro jub- 
Jini'd. f'jd. yod sii-ifi dUa / tc Dunat. fuit modo et forma pr cvd, 
Jitpi r i.n p!u. .’i. I. u„it I ■lie ni I’odtui toiitint, min'is Ju^ulen, in lege 
exill.tr i ad i.Jutii t ji'n'i. IHI'M ad huVe ditt, dornim regis dc con- 
fuital’mi. ir III putt, if.piti.i/i. a/i quod ideiri WiLMELl'.tti.s necejfe 
iir,n iube> n.. p > le ’eai !,. i iC iin ti.r edt-iiio modi rfj'pondere. pj hoc 

pat at. tji f. . ; uifde f>o JufjL cn. lejpohf. in bae parte 

idtm VVii.Ml i.Mi'.. JoilK.'-os p,t. juaici; ,n it damna fua pretd. 
occafiohc f) d. J:i>. < ..';v zi.-./?, CJV. Et priid. Godfridus dicit 
qui-dtd cituju i', ci-l te piece .Csr.M'-KUiV'M quoad requifition. prced. 
Ruber 1 1 "V"' v.-ow ard di.an'prie.t- ad. cathedral.^ AV.\!m 
pr^d.(Si'E'oKe.l‘u Ox’ iNOKN /iv /. advc an. p! erjiat. WlI.MjiLMUM 
Johnson -■ i.'.n ipio r’ cfut. Georgio Oxenden vet al. judice 
compete), did. cur. Cmitutr-'. c.d i tj'ponder.. eidem Gogfrido in 
cauja py ^d.pro fwft i.tti.n. ftod. preed. it qmd caufa ilia deter mmat. 
in eadem cur. CuTitiwr. (Icta mmat. juit mato cl fonva pi, d. fuperius 
placitat. maicnaque in eotUm tonUni. bon. et fujficien. in hge exiftuni 
ad ip)um CsOMVKiViVi^i ad In eve did. itomini egii de conjuUation. 
inbacpa-tcimpet-.an.'.ll'.yd quid m ’ iacitiim mate-, amquein ecdemcon- 
ient. idem Godfriuo s pai at. ijl verifieare et prohar eprout cur. 

Et quia prad V/illielmL'S Jf)HNsoN adplacitum il, non refpon, 
me il. hucufque aliqnalit. dedicit id,.-a Goof k mus ut prius pet. ju¬ 
dicium et brtvc diet, damini 1 egis uc co/ijuitation. in hac parte fibi 
concidiy isc. 

B. S. 

Et quia cur. did. do/nitti regis nunc hie de judt io fuo de et fuper 
prrrmijjis redden, noru'ium advifutur dies inde dut. ejlpurtibui prteJ, 
cor am domino rrge apud Wv.'-T . vfqv.e diem piox. pqji 

dejudi.io juo de tt juper pnrmiffis il. audl.n. co quod 
cur. did, domini rcgii nunc hie inde mnduniy bV, 


• Lke. 


Johfl' 
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• Johnfon a'Kj’"/I T^ee. 

PROHIBITION. 'I'he pi.iintiff that by the flatute 

23. Hc 'i. 8. c. (). it is cn.'.vU'.h mat no pci Ton Utall he 
cited to appear out of h’.idluc^ ' i.Iicre he dweilctlitliat the 
plaintift' was reildent at in Bcjks^ in the diocefe of 

Sa/lllury ; that the defendant eaiif’ed him to he cited heibre the 
DEAN OF THE ATsCHts iu £;«</?;:, and lib dlcd a'.siinfl him for 
expcnces and fees in the cd,!I’JU; v cou) r (jf the B of Lonchn^ 
and averred that inch tecs wue jutiJv due recording; to the ciii- 
tom of the faid cour;, andtb.it ha p'omHed to pay them; and 
aljhough he made no fneii promife wiih'fiJiv year's, yet the Court 
proceeded to give hntence agninft him ; an 1 tiie defendant profe- 
cuted his plea after the writ o( pyol'ii'ition delivered to him, ^cc. 

The del'endant for couptltafiou pleads the-very fare llatutc; by 
which it is enaettd, “ that no perfon fitall be cited or fuir.moncd, 
or otherwife called to appear by himfclf or herfeif, or by any 
“ paoc'roTt, before any ordinary, aichdcacoii,comiiiiriary, official, 
“ or any other fpiriiual juilge, out of the diocefe, or peculiar ju- 
rifdiction, where t'ne perfon wliich Ihall be cited, fuinmoncd, or 
“ otherwife called, ihall be innabiting and dwelling at the time 
“ of the awarding the i'ainc citation or fummons ; i.xcept” 
(amongft many other caufesin the (aid adt mentioned) “ that any 
bifhop, or any other inferipr judge, having under him jurif- 
didlion in his ov/n light and title, or by cominiilion, make rc- 
“ queft or inftancx* to the archhiihop, or otlier fnjiei nr ordinaly 
“ or judge, to take, treat, examine, or determine the matter hc- 
“ fore him or his fubftitiitc ; and that to he done in cafes only 
where the civil law or common 1 ;w dotii affirm execution of 
f‘ fuch rcquell or inftance of jurildiclion to be lawful or tolerable.” 
That the defendant is a prof lor in thk coNsiSTOfiy court of 
the Bifoop of London, and was retained as flich by the curatrix 
of the plaintiff (he being then untler age), to profLCute a fuit, 
againft the executors of his grandfather, for a legacy given to the 
plaintiff, and to exhibit an inventory; that they were excommu¬ 
nicated for contumacy in not appearing ; and that the fees and 
cxpences in the libel were juflly due to him for prollcutmg the 
faidfuit; that he endeavoured to fue the faid plaintiff for the re¬ 
covery of the faid fees in the court of peculiars of the 
Dean of Salijhury ; but he being judge of the * court, and hav¬ 
ing jurifdidbion in his own right, did, by a writing under his fcal, 
require the Dean of the Arches to call the plaintiff before him, to 
anfwer the defendant in a caufe for fubflraction of fees; v/hich 
caufe was there determined accordingly : and the defendant avers, 
that the civil and common law affirms the execution of fuch rc- 
queff to be lawful. Whereupon the defendant, before the pro¬ 
hibition delivered to him, did cite the laid 'Johvfon to appear be¬ 
fore the faid judge of the arches in the caufe aforefaid; and 
avers it to be the fame profccution of which the plaintiff com¬ 
plained. 

VoL. V. . CL T# 


‘ C 

Cafe 

Pl(';iri;ngs in , / 
y.c'hiljicioo. ’’ 

S.C. 

S.C.I!o;t,656. 

S. Corny, it). 

2. Lev. 55. 90. 
' 73 - 

Coi'ib. 10;. 

I. vS.tlk. 4.'}. 

Canfi. 33 . 4 -:<» 

I. Lev. 193. 

2'. Salk 54S. 

I. Siiincl. 4.02. 

12. Moil, 608* , 

i. Riy. 7 C 3 . 
i. Vent. 165, 
Boiib. 170. ^ ‘ 

4- Bjc. Abr. 

2 rS. 
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To this pica the plaintiff demurred, and the defendant joineil 
in demurrer. 


It was argued, that no cor.fultafion ought to go. 


fa pe:«li3r ju- 
ifdiflion bi?' 

to (lie 
irchblfhop, a 
; 3 vire tranrmit- 
.ed immediately 
S'om fucli pteit- 
Uitr to thiarcbm 
iijhopt omitting 
iht bt/hop, is 
within tlie ex¬ 
ception 13. 
Wtn. 8. c. 9. 

5. C.SkIn. 5S9. 
1. Sid. 90. 

1. Lee. *15. 

I. Ri'ownI 46. 

6. Com, Dig. 

** Prohibition" 
(F.cj.). 

I. Bac. Abr. 
fl 7 - 


For, FIRST, if the defendant will bring himfelf out of the fta* 
tute, he muft fhew, that the rcquclt matle by the inferior ordinary 
was made to him who had the next fuperior jurifdidtion ; which he 
has not done (o) : for here the retjucfl: is from the Di'an of Salif- 
hury^ who was judge of the riieuniAii, to the Dwi of the 
Arches.^ w.hcii it ought to hat c been'to the Bijhop of Salt/huryj 
being the next invneJiate oidinaiy, unlef’s it appear that A pfcu- 
LIAR is luch a jurifiiuUon Irom vthie.'i there 1.. no appeal to the 
ordinary •, or tiiat it is a iniirdiClioii by prelVription fb). The 
judge ot this rF.ruLiAR is an inferior pel Ion to the bifhop, and 
TMF. PECULIAR iti'eh ni.i} be (’ilioi diii.itc *.o him ; if fo, he cannot 
trani-nit a canfe P.e < ./'y,;.’ to t:;: aichbifh m, but muft leave it to 
the ordinarv. from wnom fns pc 'avi is li*.lived (f). 

E conha. (3u r::e r ihrr f.dr h wi-aigued, —First, That 
thp, fetter cf v.as to tec iv.i.t immediaie ordinary ; and if it 

had appeared that rh's iuriri-.A'oii hed been fubordinate to him, it 
would have altered ui: cell' ; but the jdainliif having alledged 
that it is a peculiar je:.ahedoii, the I Her of lequeft may be pro- 
pcily made freen leeh to the iircnbiihop himlelf:— Secondly, 
'J'hat if it h.u: been fi ve fiom a gciv-nd exemption from all ordi¬ 


nary jurifdietion, vv;;;e!t wi-s coiTiiion, as my JjORd Hobart 
tells us, in ’ ir.s lu-forc the diilblution, then the caufe 

muft bcremitrLd to tire xing : for this was made as well fortjie 
prcler.ation of the juriidiction ( f rui- ordinary asforthecare 
ofTHE I’KOPLE ; for other’v.iu the arehbifhop may call a caufe to 
liim, which i,'. in none tl' > x'tilC s within the power given him by 
this acl, and then it -..iH be totally eluded; — 'ftliRDLY, 
'J’hat it is not enough for the phuntifi to fay tliat he lived in the 
parifh of JJ;if!"er/c;Aj within a p'.ci'H.ir juritliieiion of the dean of 
Saljmry^ tic lifru dcC'f.r: Sarum, b'ut he ought to fhew that 
the pecufar was fiibordinate to tlav Bfsp of Salijbury^ being to 
deprive the (pintiia) court of a jurildiotion which they had before 
the making of this act (x'l. 


A libel In the SECONDLY, "I'ha def ad r' do not f.'} that this was a cafe 
<lisjunaive. vvhich was permitted nv Dum Iw , but only that the civil or canon 
Jaw affirms fuch requeft, whAh is in the disjunctive, and very 
h, uncertain. , 

'i. . ' 

libellargerthan THIRDLY, He alledged that the Dean of Salijbury xcf\\ie9ie& 
-tfc« requeft. Dean of the Archet to call the plaintilf before him, to anfwer in 

1 ", (a) 1. Salk. 40,41. (,/) See th? ej,inion of Holt, Chief 

(■i) GaRiel v. Jones, 2. Roll. Rtp. il'o pniDt of tlw cafe, SkJn. 

446. 44?. 

ft) Jones S'. Jones, i. Sid. 90. Cro. 

Car. 26s.—'See alfo Hob, 16. i 3 L. 


a caufe 



In B. R. 
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'^Caufe for fubftraclion of fee$\ and the libel is for fubPraiUon of Johniow: 
fees and expcnces^ which is larger th in the requeft, and therefore ' i 

not good. *** v 


. As to the objei^fion, that the lihfl is larger than the requeft, 
one being for feh and expencesy and the oHicr being to atifwcr in 
a caufe for fubft ration of fees onlv ; it was argued, that this is not 
njatcrial, becaufc fuch fees mu ft be intended as paid to otherSi 
as well as for fuch as were diu to the plalniift'. # 


[240! 


Fourthly, But the principal point was, Whether the defendant A proctor re- 
ought to fic for fees in tlie cccleli illical courts, fince fuch tained by tba 
things are properly copnlzable at I'ouKiion law, for which he 
* might bring a quanlnm mcriitt or an vidcbitotus ajfurnpjity upon ■. 

the retainer for woric and labour, and ter money laid out j and the i.-g.^y due to ' 
law raifes the promife. 'I'iiere is no diftercnce between fees in the infant, cap- 
the prerogative court and otlu r courts of equity, for which fuits 
are ufually brouglit in this court ; the iilagc ot which courts may ’ 

be given in evidence at the trial; and cfjiccially in this cafe, which /«*,*^Tuc 
is grounded upon a prefeription for culfomary fees due time out mud biing an 
of mind, which fliall be tried by ajuiy. If it be objedled, that -"^tion for them 
proftors fees are pait of the caufe, this cannot be, becaufc when 
the fuit is determined, it cannot be aftc*-wards continued for the * 

fees ; and fome of the fees in tliat conn are fettled by aft of par- ’y 333* 
liament, which arc tliofe relating to wills. Neither can it be 
objefted, that hcc.mfc this Court will not gr.inl a mandamus , 
to reltore a prodfor when removed from liis olTice [jJ, therefore skm. 5 S 9 . 
you will not grant a prohibiti'jn when he fies for a recomnence 4 2 54- 

for his labour and pains. I'he lav/ of R:i;^lnnd takes notice of fuch 
.fuits. But this Court will not take notice whether the party is a n,^,u"gl* 6 '’ 9 * 
proflor or not, but wiM 1 ave tiie detcnii'iiation thereof to a proper (607.). 
court. If is true, tiii’ro is no precedent of any fuits here lor 6 . Com. Dif. 
proctors fees ; and it is as true, theic are likewife no precedents “ 
of fuch fuits for fees in chancery. But they may be well com- 1 ;' 

menced under the gener.d tenns (or work and labour, and are * ’ ' 

grounded upon a cnltorn and contrac^t, wn'ch aic things triable at Lomb. -^ 7 . 
common law. It is trui, a pn'hihition to the courf-chri'tian has t'lrii. 7.y6. 
been denied by tliis Comt (r}, wl’cn* the libel was forproelirs 
fees •, but it was not for that re.ifnn alone, for the caufe alledged ' 

for profiibitioii was, thar ihefuit for whidi the fees were laid cut 
was not dctcrminabii- in that court. But the judges thoii'iht it 
reafonable not to prohibit the jiruftor to (ue there, for no is only a 
fervant, and is not to take upon iiiin ii> detcimine wheher tliac 
court had any juiifdiftloii or not <•( the caule. In the cafe of 
Horton V {•nif'jnic) a piohibition w.is iikewife denied to the 
fpiritual court, wlu.re ilie I'u.t was (.ir [.n-elorr fees i but there were 
but three Judges in tiiecnmmon pleas when that rule was given : 
the Chief Juftico was aybili :1 ■ piohibiiion, .inJ the nuu'ne fudge 
for it i for he was of o; huon, that fuch ices ought not to be de- 


(rt) 3. Lev. 309. 3. Wed. 331. (f) Mic*i,i:IiTias Term, ^3. LUr. *. 

r. Show. 117, 251. 261. in thj comii.’on plCfis, i, .Med. 107. 

(i) Roll. Rep. 59. 

O 2 


mauded 
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JoHJJSos rnanJjil In the fpiritual court, bocauf.* the plaint iff has a remeJjf 
at law, for the rctjincr iinpbr a confracl for which an adtion on 
the c.ife will '' lie. WyM)’; vi, lupict^ v/ho was the third 
* £ 241 1 Ji*dgc, was not clear of opinion on ciLlier fi Ic, R.'t even in that 
cafe the Court held, that the proctor havin:^, among,!! other things, 
demanded a cuftoinary fee offourpeiicc for every iill'tiinientw'hich 
was read in the canfe, that the law ought to determine, whether 
fnch a lee was enftomary or not. And why net in ihiS cafe, 
wl'.eie the dcCndant has preferibeJ for certaiii fees timeout of 
mind ? 


*[242] 

«. Lev. 64. 
Skin. 493. 
Cafes in Law 
and Equity, 12. 
64. 3S6.43n. 

I. Vent. 274. 


Skill. 49*1'* 
Hay. 464. 
Cotih. 26a. 
Comb. 7X. 109. 
461. 

Fitiig. 197. 

S. Mod. 379. 


Thongb Strjrant 
\H<*rris argil rd, 
-tbdt a recegni. 
.xance taken 
lljwre to itanrl 
itotbe order of 
Court was 
«VOid. 

*4. 


E contra it was argued, that this fuit is within the cognizanceof 
THK f.ccLLSi.\'-> ric M. cour : , of vvliicn a is an inmedi- 

;itc officer; and fees are ‘incident to fints corn •.■■need there; 
and they having cognr/.mce ot die nihjefd-m.itter !rr v 'I'ch fuch 
tecs were expended, the detennin.ition thercor is ell a incident to 
the o.''igina! caiife : they have power over him, and tlie fee» 
demanded by him, .md mav Icilen and abridge tliern as they fee 
occafion; .md by the fame lealon that they may prolinot the pay¬ 
ment thereof, by the fame le.don they may order the payment. 
If the proctor had petitioned tlie Court, and not proceeded by way 
of libel fur his fees, in Inch cafe a piohihition v, uuld not lie frtj j 
fo that there can be no mcimvenirnce in allowing this jurifdiction, 
for they are the proper judges of what buluiefs is done in their 
courts, and can call fur voiicliers better than a jury can do. 
Their fees .’re cllablilhcd by the canon Law, and ,are lell'encd and 
reftraineJ by the pov;er and aulliority of the couit. Rules are 
made here to oblige the attornies in matteis of practice ; and the 
like rules arc made thcic to f>b]ige the proCturs and minillcrs of 
the court; fo that they mult be allowed to be the propei judges in 
this, matter. Mati imony and things tellamcntary were at hiTl the 
whole bufmefs of that court (!>) > but now in cafes where they 
have original jurifdiiSlion, they do retain fuits even for fuch n alters 
which may be tried at law; as a libel may be there for not ropairiiig 
a way leading to a church 'I his cafe may he compared to 

that where a prohibition was prayed to the cou; c of admiralty, 
becaufe iiiftcad of jTipulation [d) (which is a yL\og}i'za>:. i’ in thtir 
law as much as hail is here) tliey had taken a recognizance at 
common law, wherein the principal and luicties, and than heirs, 
goods, and lands, were boniul ; wiicreas tiie libel ought to be 
againft the Ihip and goods, and execution aganiu the l.icte., and 
not againlt the party : but the ci.iiians argued, tii.it execution 
might be taken of tlie body, though not of tiie lands ; and that 
this was not in the nature of a recocni-zance, but a jilpulalicn in 
nature of Imll^ and might bt lued as well in the court of admiral¬ 
ty as at common law ; anti no prohibition was granted, but the 
matter was adjourned, Tlte o.de in idvc Modern Reports (c) is an 


t-i) M^ichi 45. 

{ i ') .'41/01,25. i’*' -• l^cg. 




(0 

(a) G'cenway v. Baker, Godb, a6o. 
{^t) I. Mod. JO7. 

exprefs 
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exprefs authoiity to rule tlii';, \vhr'ie a prohihi;io!l was uenied for Jonssi^, ' 
a fuit for pro.h'rs loc*, .:nl t,i-rr- is no boo'< againfl ;t, 


Lex. 


The reafoiiuf t'v-r law is r.»r the plaiii'nlFi for he being a pro.h-T, 
is not a temporal air! wh.'t he has dune is alnnii /•' 

an ccclefiailical hiir, aai.! livivu're fhu c-oni't mulf judge of , 
it. A prohibition has h.-.-n (ienic-d in tli? co-nmon pleas tor 
regiftcring fees in a caul., between (hj.iin F)o:'art^ 1 . SulL 

33 ^- f^O- 

Sixthly, They ought to illow thcfdea of r:n FFmt^/ic infrj 
lex (jfill lor the Ifatute ot i/Uiiilattons e.xtends v.'J] to mat tf 

^ ’ .-/PI LuJUUitfJhi 

coait uS to courts ot cfjuity (i*). ^ 


i'j eoht! ii, ’f ’}u‘ llaiLi 

cafe 

of the fa 
demanded 


<■1 f,i!Tiitavi''iPS o ars not exteiiJ to thiS 


nuui coun&. 


ife; fur if is not propeily a d -'bt, !iv.c.iuic expences and tecs are .jr r 2 • ^ 

F the fame n.sluie \vKli ore hihj .-et-fnatcei lor nhle'n tliey were L J 


It in. 


V js v/i.ll h.‘ a!i-d,;!-(i, tii.r. d'-la '.aiosy t miles aie 

•!if liavin^ oii'iiual 


within the ftatncv' ; f> tiiall(''.'e eerl -naitical c. 
jurifdiction of this iiiate.r, no p.oiJibUion ueght to go, 

Ailjournatur (e). 


(rt) Hor.i, (A;./' fit,til', ijr.'O'i t! >1 
point of l!i‘i r.ik, l.rl, lint if ;!i'. Ln!.; 
erofti .1 niisv olhoi., li-.' m iiot .inins Ic: 
to it, ani ■' fi'/iio'i It cinii.it be i! .n by 
tlie canon l.iw j tli it i 'hoc Ton. l|. 
fore, at lilt; oii.pi.al ui'linUior. oi 
ofSc'i, canid have nootliciitincdy in ,0 3 
j t.tnluui mci uii hir tt'X'.i I'boi' ng'-iir, 
and lhal tlic fiims lluis h'-.i. ' by (c.i ,;. ..t 
common law c.a.nc in ix t.i’-ten . at. .A 
tomablc fen in the fpil itti'.l i.''n;i £ ; brt 
tint tills could not ah'.i tl.t n.it ri nl a 
proftor’s fersice, wlncli 1. t.-rt.|'Uji j 
for It is form&'.l on a coiiir.’id an.iit; -ir.Li, 
wli'cli is a temporal act : ar..i Ko'i tv, 
JuJlttt, relyini: on llv.‘ t ill- cl e.r-djii; t?. 
^lUfui), fecraed to be of iKc fanieupiiuoti, 


S. C. .Sirin. 9... ; an.! It i< fiid iii 
«..'a.m’s <; xl.x, tot-. I'.ut .v<t‘.-r 
in I I"',", . pi:'-’Liii ’1 vv,.> iir.'.nlfd.—''i.c 
. b'o |. 'i .no'i zf t btin'ien, Me*.', r 55. 
V'. ■ I I...'' la t'l: tpiritiial voiti: tor 
p'> nn f . 'Ml, ic.ycd , and Pull irrf 
>. w- .1. 1. b t. Ray. 7CJ. tl.-it el.'s 

III 1 ||.•l!it!Ja'. court cannot fiio 

II ' .i: ...1 ri'jil'iercin loi iippetri- 

in I \ T'..!.;' i c' ‘ fuo in tbelpiiiLUal 
i- urt (or ibi'ir Pius Kvanj, 

.. iic"’. Ip Vincr, 1 ^ 5 , 

iVii I'l 1 -v. C..inuini), !;uo.'J. Oil 9. 

•• i>. Morrice, H.iici. '02. 

I () h I'l fee, I'Ki' .site: fevi lO) mu'inna 
a ;'.(.ndi.nc.a .v.u iicuutd, t.iblur» Led. 

1..I 
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lutjh’r f enrij 8. U'slL j. Roll 173. ’ ih- 

EBT UPON A BOND. The conditifiii thereof was, ” to free TTo *•>* 

“ and keep harmlaltt the plainttfl’of and from all colls and 

lioned **ietftiw|,. 

“ *•« 

j'd the “ .Wto 

plaintiff'de.nurred to the plea. .< cofts tmct.iSS 

«1 __ 


D 

« t 

“ damages which may arile by rcafon of a law-fuit, 

The defendant pleaded ‘‘ non damnipcaiuR* generally, aji 

oIntirT ill* niirrfil fn thf* 


The qucftioii was, ^V'hcther fuch plea was good or not ? 


? 


tnaf^ w. 
<* may 


reason ot a certain fnit ?t l,iw,’' tlic defendant may pir.ad ‘‘ xim darnniftettui^ genera%^ 

S. C. ('ailh, 374. S.ivi',';o. Cro, J ic. joo. s. BuliT. *67. Cro. £112.353. i. Sid, 

Show. I. r. Mod. 43 . 3 . SaunJ. b’ 3 . 3 . Mod. 353. 2 , Wilf. 5 . 11 . 226 . Cowp. 47*. 

4 , Bac. Abr, 94* ^ ’ 'S 
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It was agreed, that if the condition had been to keep 
only, then “ non dainnificatus’’ had been a good plea j but it being'' 
to free and keep k(irmlefs,f he ought to (hew how he had freed him, 
and not anfwcrcd the damnification alone : and to prove this the 
cafe of Brett v. Andrews {a) was cited, which was, Debt upon 
bond for performance of an award; in which, amongft other things, 
it was awarded, that the defendant ftiould acquit, difcharge, and 
fave harmlefs the plaintiff of fuch a bond ; and the like plea was 
pleaded as in this cafe ; which was held iiifufiicient, becaufe the 
defendant ought to fhew how he had difeharged him. If the award 
had been made, reciting a fuit in chancery between the parties, 
and that the fuit fhould ceafe, and the plaintiff Jinret acqu'iciatus, 
pro qudlibet materia in pt del. billd., there a ple.i ]'wdJleiit quietus 
inde is good enough, without fhewing how, bccaufc lie is acquit¬ 
ted by the award itfclf, viz.Jiaret aiquietatus. But if a man had 
been obliged to acquit another from a debt or fuit, it is not fufllci- 
ent to plead “ nan dannufeutui” generally, but he ought to fhew 
how and in what manner; and this was the cafe of Freeman v. 
Sleen (b). 

To which it was anfwered, that the cafe of Brett v. Andrews (c) 
differs fiom that at bar, becaufe it was to acquit the plaintiff 
from a peculiar obligation ; which woid “ acquit” implies, 
that it mull be by deed, and therefore he ought to fhew by what 
*1^244] deed. But this cciulit on was not toy; (’<■ and r/oyr/zt the plaintiff 
from a fuit, but to irulemnify him from tl;c confequciiccs of it, 
which are cofts arul charges ; and the defindant has pleaded, 
that no damage hajipentd to him, fu that it lies upon him to prove 
that he was damnified. An adlion on the caiL* ('r/j was brought 
iigainfl the def-ndant, who promiftd, that in confideration the 
plaintiff would dilcharge a thud pcifon then under an arreft, that 
he would pay the money, and alledged m fiidf that he rxoneravit ; 
the plaintiff had judgment m the common pleas ; and upon a writ 
of error in this couit, one of the errois afiigned was, that 
“ exoneuivit cum” was not good, without fliewing how ; but the 
Court held it well enough, and that it need not be asadifebarge 
of a bond, or a rent, which ought to be fliewed in what manner. 
If this had been pleaded in iha affiutunive., “that he had freed 
^ and acquitted the plaintiff,” there he muft fhew how (e). 
But it being in the Kr^zz^/WjtheplaintifF ought to fhcwhowhe was 
damnified ( f). 

And of this opinion wa.s the Court, that it was a good plea, 
becaufe the condition was to fave the plaintiff harmlefs from 
fometbing that was uncertain at the time of the making thereof, 
vi%. from the cofts and charges of the fuit, that no cofls might be 
recovered againft him } but if it had been to fave harmlefs from a 

(a) I, Lwn. 71. Owen, 7. (rf) Itioj; v, Hobbs, Cro. 

{¥) Cfo. Jac. J39. I. Roll, Abr. («) iVl..ufci‘6 C:ile, 2. Co. 4. 

432. pi. 2, (y) Cro. Jac. 363. 634. 2.Saund. 

* (r) J.Lson, 71. Owen, 7, f4. Co. Lnt. 139, 

particular 


ItARRI* 



8. Win. 3.' 






Cafe 12 j. . 


g rtiji^^Mr thingj there fuch a negative plea generally would not 
ye (|ohe) becaufc the defendant ought to fhew how he indemnified 

the other. 

■ Whereupon the Counfcl, perceiving the opinion of the Court, 
moved to have leave to n.ji.oiiti}:ii£ the ailion, 

LovecLiy Winter. 

T respass and ejectment. THc jury found a fpeciallf <*»»'»«»»■ «m4; 
verdict, the fubftance whereof was as follows : 

mtutt be fettleife 

George Paivht was feifecl in fee of the manor of/lf. wharcof the with a pow^i^; 
lands in queftion, being copyhohi, were parcel. Upon the mar-f®*", 
riage of Edward his eldcft fon, he fettled the manor and lands, &c. 
upon truftecs and their heirs, to the ufc of himfclf for life, and after << *'orU^ 
his deceafe to the ufe of his wife for life j then to Edward Pawktt “ reverfiom, 
and the heirs of his body lawfully to be begotten ; remainder to his “ one* t'w, 
own right heirs. * Proviso, “ That it fhall bo lawful to and || ‘l'reel've^®r.' 

for the faid George Pawkt and Elizabeth his wife, by deed years, or a^.'» 

“ indented, to make leafcs in pojjrjfmi for one, two, or three lives, « othernumborr 
or for thirty years, to commence after one, two, or three lives, “ of years do*| 
** or for any other term, determinable upon one, two, or three J‘ termiaaMeoh,' 
“ lives, or in revcrfion for one, two, or three lives, or for thirty,, threelWw 
years, or for any other number of years, determinable upon one, u ^s fuch Sc':^' 
two, or three lives, fo as fuch demife be not made of the ancient “ mifb be odie 

“ demefne lands parcel of tl'.e faid manor, or of any other lands “ of the antiut.} 

“ ufed therew'ith for the fpace of leven years, and fo as the ancient || 

“ rent be referved.” George Pawlet by deed indented, reciting „ Pe^ifes, 
that the lands were copyhold^ made a leafe thereof to one Robert o any wbcfl 
Blanchlow for thirty years. The leflor of the plaintiff claims as “ Jands 

heir in tail to George Pawlet his father. “ thefewithfoK^; 

‘‘ feven yeu|^ 

The queftion was upon this proviso in themarriage-fcttlemcnt, 

Whether this was a good leafe, or not ? d a,gnt, fo ai| 

the ancitin^'' 

Those who argued in the negative infifted, that^t was«« rent be re<^i 
not warranted by the power, either as to the land itfelf, or as to “ ferved,” 

(he term, ab «0 l «x* 

LEASE 

First, As to the tenure of the land, which is exprefsly found 
to be* copyholdf it could never be intended that he fhould make 
any new eftate of copyhold lands ; for the eftates he was to make lives, to 
arc to be by deed indented ; and copyhold cannot be let by fuch men?*.after 
deed, fo it is not within the power; and the acceptance of a leafe of 
the fame lands by a copyholder is a determination of his copyhold 

a good execution of the power t but a Iciire of copyhold t^mdi parcel of the manor is not wa 
by this POWER ; for all copyhold lands beitig ancient di-m'/nct they are excepted, as being 
/Wr parcel of the manor.” The reun and however, may be demifed KT 

power.—S. C. poft. 378. S. C. a. Salk. 337, S. C. Connb. 371. S. C. CartlVitill^^ 
i. C. la. Mod. 147. S. C. Holt, 414. S. C. T. Ld. Ray. asy. • S. C, x. frees'’ 

S. C. Corny. 37. Fide 6. Mod. 20. Poph. 8. Moor, 4^4. 6. Co. 33. 8. Co. 70. 

_Abr. 418. Powell on Powers, 398. 405. 407. 4)3• Cowp. 266. 651. 714. i.Termi 
'4. Co. 37. Comb, 371. 387. Cro.Jac. 76. Moor, ytj. Skin, 296. Co. Lit. 58. 
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Co. 65. 
fkifl. 192. 


Trinity Term, 8. Will. 3. In B. R. ' 

ellate (a) The exception is of “ all ancient de/nefne \nnds Tercel 
“ of the manor,” which arefufficient Words Lo exempt thefe land^ 
out of the power of Icaung ; ior a manor coniilts oi' c/ernejhes and 
fervicesf and thef; arc not only found to be copyhold, but parcel 
of the demejnsi. 

Secondly, But if the lands in quell Ion had been compre-. 
bended under the general words, yet the h'afe made byG.cr^i? 
Patvict is void, by reafon of the t^rra demd'ed; for it Is exprtfsly 
againft the power referved, which ought to be tahcii rtridtly 
j agandftlic leffor. * And therefore u’h>.i c a manor is in ieale, and 
he who has the revcrfior! in fee levied a line to die ide of himfelf 
for life, then to his eldeil Ton in tail, but refeived a power for liitn 
to make Icafes tor twenLy-one yeais, wlio made a i ;afe before ttiat 
in being expired, to hi gin after the determination thcrc.^f; it was 
adjudged void (//, for it ought tube aleafe in pofl'eflion, and not an 
interelt to bepin fui'iyo, 

O J 

To which it was anfwered, 

First, T hat as to the objc!nion,that the proviso did not give 
George Paivlct any power to make Icafes of copyhold lands'^ becaufc 
they are parcil of it" di'iiirfne^ of the manor ; for nothing but the 
capit'd houle, and the i iiuo thvicv/ith occupied, arc properly the 
demejms of a iv.anor ; but iii the firnple acceptation of the word 
no peiion has any tiue becaufc nil land depends on THE 

crown; t!iat is die icalon vvIjv in pleading it is ufualiy faid, that 
fuch a perfon was feifd in liis dti’ujnes as of j\e (c). A manor 
coiihfls of dcmtjnes and and notliing elfe. Now if the 

demcjvcs cannot be let, then the power given by this proviso 
fignifics nothing, for /«'i oiccs are not lands^ and therefore nothing 
can be leafed ; and tliefe powers arc not to be conlhued according 
to ftridtnefs of law, but as words ufed by lawyers to iignify their 
meaning. Foi which reafon diefc words, “ fo as the demife bp 

not made of the ancient demrfne lands of the manor,” muft be 
taken according to the common acceptation thereof; that is to 
fay, jPleafe fhall not be made of any lands ufualiy occupied with 
the c.apital mcliuage. 

StcoNDLY, As to the term dcniifed, which, as has been ob* 
jcdled, ought not to have been for thirty years abfolute, but deter¬ 
minable upon one, two^ or three lives. 

Curia. Copyholds in ftriefnefs are part of the demefnes of the 
manor, becaufc the tenancy being at the will of the lord, the lancU 
arc fuppofed to be always in his hands ; but in vulgar acccptatio|i 
it is otherwife. Now the lands which were in Icalc for lives are 

(tf) Lnne’s Cafii, a. Co. 16. 4. Co. i. Brownl. 148. 6. Co. 33. a. 

24. 8. Co. 7c. b. Cio. Eliz. 5. 

(i) Shecomb w. Hawkins, Cro.Jac. (f) See Terities de la Ley, f* De. 
318. S, C. Velv. aza. S. C. « mefnts,” 114. 
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Dot’parcel of the manor iluring the continuance of the Icafe, but 
the reverfion thereof is parcel. 

Jdjsurnatur (a). 



LiifiinAv 

agaiafi 

WlKTSC* 


• (n) In Miciiaelrnsf Term t). IJ'i:'. 
judgment w.as givrn lot the pin,tit;, 
HotT, C'jif ^;<thcf, TuKT'.'i . lul 

f VRE, '^ufiicet,\w\'.\\o tb.lt thi term . Is 
within the powi-r, btit ili.it ilie [n-wer 
did not warrant a leab '< cuf-ybol-i 
held of the manor; and Tui.ton .ml 
Ev K E tlicnght, til it tfI'ovt'ti 'm' iri- 
tinded to opLiate 011 the stber 'iihli 


\v’i!."h '.vf'cm'Tiir.nrrl in t'-eron .ryanrej 
Imt Holt, ‘"bi-f "Jifixce, ilion;;lir, ihat 
the iri’t! .m l /nmt'j iin^ht he dcmiled 
venhm tli^ ikj'Vli, Kt Ihitit apiie ni-d to 
he the ininit ut ihe rettlem'-nt iIm: ;i,ipC 
of the nimm' m.t>i|t he dcini!-,d. S O. 
poll. 37^, S. C. Co iiy. Rep, 37. 
S C. I,,l. R.iy. i;o. S. L, Powell on 
I’cweis, jyS. 
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Petit Saiilh. 


C'lfe 122. 


^^FIE TEGTA i'OJi hy his laft will appointed two executor'^, and The fpirituat 

gave each of ti'ie-in a h .ojcyof iivc poiiiiv.i>, .nid did not dirnofe cannot 

*= - ■■ - - ^ compel an exi. 

cutvr to mak* 
d fU tbution of the 


of the rc/iduo of his clfj.te. 'Die will wm.s proved in coiii 
mow form. 


The daughter of the tefiator fued in Tftf; spiRirtrAf. court 


refiduary part of 

the telUtor’s ef» 


for a diJlribnUon ; for ihar the executor;'. to h.ivc nothing left,;, 

by virtue of their exccutorfiiip, becaufe they had ex'preis legacies g ^ Comb, 
devifed to them by the will, v/hich (hews th.it the tellator intended -.3,’ 
t'jemno more. Whereupon the Court compelled them to exhibit s. C. 2. Eq. 
an inventory (a) of the peifonal clfate in ouler to make a diilri- a*’’’- .*!- 4 - 3 +. 
bUtion. S. C.Comy.3. 


S. C. 1, Peer. 


And now they moved for a prohlhltio.i^ fuggefling that the 7* 
iCLEsiASTicAL coURT had HOC fucli a powei but only in cafes Rav*g6^* 


ECC 

■\yhcre the parties die inielfate 


Ray. 86. 
Fitzg. X26. 

And therefore a prohibition was granted nifi canfa^ h'c. (b), pleV.'Wme. 


*58. 162. 3 VVilf. 40. 

1. Peer. Wms. 5154. 
a. Bac. Abr. 398, 399. 


2. 'Vliii. 676. .525. 

3. Atk. 230. 1. 

4. Bac. Ab;. 248. 


1. Vein. 473. IVec. Ch.Si. 3. Peer. Wms, 194, 
Cio. C. C. 154. 328. 1. Biic. Abr. 619, 


(.1) By 21. Uin, 8. c. 5. “An 
“ execuioi fhall, in the piefciicc and by 
‘‘ the difcietlon of two creditois or 
“ legatees, or other honelt peifons, 

make a true and peifuit inventory of 
“ all the deceafed's goods, and deliver 
“ one part ihcieol, on oatl), to the 
*' ordinary.” Raym. 471. 3. lJuir. 

? 9 **- 

(A) The executors weie ordered to 
fkclirein piobibition, in order that the 
point nruglu be \jioiv foli.ruily lettied ; and 
afltivyaids, on demte, a pioiiitlion was 
granted, S. C. i. Peer. vVins. 9. ; for 
plough the appidiicmcnt of an exoLutor 
is a gift to him of the whole, yet when a 
legacy is given, he is thereby excluded 
Jfiom the fuip/us,m<i is to be confidertd, 
as to that, a mess r. Brown’s 


C. C. 332.; and therefore tli? fpirilual 
coutt taniiot compfl .in e.xrcttloi to miUe 
difli ;i/uiion, hec.aale they cannot cnhuce 
the execution or a ti'iji, hariingloii v. 
Knightly, i. Ptcr. Wins. 549. 1 he 

fiaoglitei, however, upon this prohibition 
being gi inP'd, biuugh: a bill in chance¬ 
ry, as ntxi of kin, againfl the ixtcutoi-s, 
for an account of the furplus ; .uid it 
was dccreid, that it fhould go according 
to the Ib-itiite of Diflributions. C. 
I. Peei, Wins. 10.— See Lord Riiflol's 
Cafe, 2. Vein. 645. 3. Peer. Wins, 

194 ntlis, the caie of foftei v. Munt^ 
1. Peer. Wins. 550. i, Stra. C73. 
—But fee tlie difliiidlions u,'x>n chi. lub- 
ject, fiowker and Otheis v. Hunter, 
I. Brown’s Gales Ch.in. 328. 
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* Hallet againft Byrt and Others. Cafe 123, 

. trinity ’Term, 8 . 3. Roll 

Dorset, 7 TOIIANNES BYRT, nnper de Southmore- vMe %. SiMl, 
(f. ] J TON COM. freed, yeoman^ et Erasmus Hal- aSo. 

LET, nuper de Beaminster, in com. freed, yeoman., attach, fuer. 
ad rejpondendum 'I'hom^ Hallktt lanio de flacito quare ifji 
fimul cum Thoma Hallett, nuper de Southmoreton, in 
com. freed, yeoman., vl et eirmis averia ipjius Thom^e Hallett 
lanii preiii vigintl Uhrarum apud BeamiNster freed, invent, et 
exijlen, abfque aliqua rationabili caufa ceperunt et abduxerunt per 
quod ide>A 'Fhomas averiafua freed, fenitus amipt et alia enormia 
ei intulerant ad grave damnum ipjius 'I’homjE Hallett lanii et 
contra facem domini regis nunc et nuper dominec reginee Mari^ 

Anglic, i^c. Et unde idem Thomas per Willielmum Ball 
.Qttorn. fuum queritur quod freed. Johannes et Erasmus Jimul 
, 4 umy prinw die Augujii anno regni domini regis nunc et nuper 
domines Marine reg. A^GhiMfexto vi et armis^ iAc. averia ipjius 
Thomje Hallett lanii v’.delicet tres vaccas Anglice cows 
$t tres juvencas Anglice heifers pretiiy ^c. «pWBE aminster 
freed, invent, et exijlen. abjque aliqua rationabili cauja ceperunt et 
abduxerunt per quod idemiHQUhS averia fua preea. fenitus amijit 




IIjuj.tt 

»ga!nj} 
B.trt and 
OTliLfti- 
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ft alia en:rmia^ ^c. ad graz'e dornnym^ l^c. et centra pacemy 
unde d'lcit quod deicr'icrat. eji et dary’/r-t hubtt ad vaUnf'tam 4® 
lihrvrinn ; tt inde pr oducitJe/taniy tfc. 

Eipiad. JoiiAKNEs Byrt et I’TLAirirs EIallett/ i^rEci- 
'jv: ClarkF attorn, fyum ve;i. ct drfey. rim et hijicrianty itfe. 
I. qu..ad 'uniire vi et armis feu quic^i’dr q'lod eji c:;ttra pace/n didli 
t! rc"d nunc ct nutter domtu r rc". nee non totam 


DU 

ei 

(t 

tru 
tf e 


lupe 

mjujn. pr.rd. prutcr c-iytioren et ubJ 

(IC (IhiVi 


eiion. priset. trium vac- 


j p! tioa. !■' r.n'Vut 
i ‘-’i i(iicd ipfi in y/dlo f r.t cult:.' 
'ThOMA', iIalllt 


ud, fi(p;riin mentisnat. di~ 

/ r,t culpu^"!u .V- odo et JtnttLi pront prted. 
j' perim \ e-jin ens nni ravit \ etde 
hoc ponunt !•' /"ler pitriiDi’ ; et pfrJ. '1 Hallet lanius 

frniliier. Lt quord-opt’rnc n'J w' iuetioiu/u. pr J trium vaccarum 
iiden JoKANNr,. ct i'.RA -.n ■ , , nnt quod l ra:d,’\ I'OMAS Hal- 
LET LiniiUi a'-i’.neui -Or.: i. a,'I' virfu.^ eas htdoere Jen ojiatiu- 
teiicre noti dehef qu a u d h. ndreduin de BlaminjiTER ht 

com. DoR'iLT ptc'J .■ uni hit:t ii id. qvodque dtu eintea pitrd.' 
t '/upiis quo /lippoi.itur .-■'p!!.u. el r'h'iunion. uaiLuruu; pi evd. fieri 
filicet deiimo die Midr rnno a’’. aw/'. J ShcriVns uuperregii 

AwfU.i.v.^ iuc. pri’iw I miiJui :r Chnjio pat r ul done, donunus 
Sethd^ tunc EiM>scor/'s S.arli:.i pjit. fait ut de feodo et jure 
in juie rpijeopatiis jvi 'u'A p) ei'd. de et in l)und> cdo precd. cum 
prrtin. qtiodquc idem ip'jtopm et rniiues pr<i:dti.ejjr,re. jm et omnet ill. 
quorum Jiai. ilicivo demrnus epfopUi >une haPuit in hi.ndredo prerd. 
ti iLihicie cujui eontiurii nieinonn ho/nirinm non lutjt’t habuerunt et 
halere cDujiu ucruut qua,idain curium hundred, de a, tionibus per- 
fonalihus i:cn attinpeu. adqi-.adraginta folid. et de >\ piegiare [a) vetit. 
tiamio infra hunJi't'd. precd. emergen, a fribus leptimaais in tres 
feptinionas infra bitihlrediDn praid. hundred, pruti. coram liberis 
frdlatoribus curia; pr.vd. teuend. Et iidcni Joil.\NN£S et Erasmus 
ulteriiii diennt quod ipfe idem epijeepus et ootrnes iili quorum Jlatus 
ipfe tunc in codem hundred, hubuit a tempore i-ujiis contrarium me- 
hioria hcminiim non cxijiit uft fuerunt et conjueverunt per fe vel 
Jenejehalluin fuum hundredi pro. did. juper querirnoniam domino hutt- 
dredi pruul. pio tempore cxijhn. vel Jenefchallo fuo hundredi preed* 
in ca parte fad. in prmdida curia hundredi precd. vcl extra eandem 
curiam infra hundred, ptetd. averia perfona: Jic querentis infra 
hundredtim pnvd. in 'jujh capt. et detent, tali quer. infra hundred, 
precd. replegiare ct deliberarc ziel rcplcgiari et dejiberari c'aufare. Et 
iidem JOHANNES et Er asmus ulteriiis dicunt quodprad. SethUS 
E PIS COPUS S ARUM de hundreu. piuviifie ut preeferturfeifit. exijien. 
ipfe idem epifepus pojtea filieel nndiuimo die Man anno regni didi 
^^2303 domini f xieov.i \i. nuper regis AnQi.iJE.y iSc. prirfio * fupradi^, 
iJ/WA/BfiAMiNSTER praod. in com. prtcd. per i^uandam indenturam 


{i-i) That i'., wh.crc a Icrd ol a francliife 
fi.ii'ldilcth Ins bailiff to iltlivtr the dif- 
trifi taken by hlrii to the fluriff wl en lic 
tomes to replevy. 2 Infl. r-',(s 

Whtthii flic tan picfciiLc ro 


liave a jurifdiOicn de wtito tiamio for 
it is not incident to a court- bariDj or hun- 
dicd-couir, as the cognizance ofapeilbnai 
iittkon under 40 s. is. 

fuam 
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pttminter ibfum epifc. ex unaparte et qvetidam Carleton Whit- HAttt-r 
LOCK dt MEDIO Templo London ar, ex aitcra parte fa 6 T. 
cujus quidem indentura unam partem /tdlb ipfias epi/c. figUlat. 

^iidem JOHANNES et ICRAsr.li’;: h'lc in curia profenmt ciqus dat, 

$Jl die et anno ult. fupradlSlis prad. ehifi, co'icejjii f.v/.-v/; Cari.k- 
TON et harcdibus et cijjlgn. fun inter id'.i tvtum il'ad hiindrrJitm 
de BeamiNsTKR in cc-ii. pra'd. eurius letas, mri.h de v'fu franci 
plegii^ct omnia alui retlas ]u>'iyd' Inna franchi j. ptivi/tg. Uhertatcs 
proficua commod:tales emolnmcut.i et bured'nament. quacanqne cum 
pertinen. diPt. hundred, fu.'■tar. p.endni. Jive potinui. htihend. ct 
tenen. didl. hundred, de iiRmir.czrur. pr.ud. pi'a-fat. Carleton 
Whitlock hrered. et aj/dn. fuis pro ct duran, vdis prr-e/, 
Carleton Whitlock ct Kat!i\R]nA' t'xvIs ejus et Ax- 
VREJE Henley de Hromhall ir cv,i. South’i’on h.ir. ct 
pro vita cortan diutius V'venli) ■, virlulc r'';.VT quideni ciner'i-cris 
idem Carleton de h”):dr''do ir.rd. nim p rti".. frit ri ad''i>: c'd 
indrfcifit. etfic ind'fc’f.!. ei-'/'m. ant.: prn'd. Ichfi.'s qtn f.ppe.iii'ir 
caption, et ahdudlion. vaccar. p>r ed. fier; pr.rel. ’] oc'M JJal.M' r 
modo quer. ct qiiidari JoH A': n' '■ ,s Roiii! "iR r aver:.a ■: .’dcHu t f'rn d. 
tres 'uaccas in n n ralnnc prrid. jupcnu. >>:■ }iti'}?iat. cvi/ic;}. averui 
cujufdetn 'I'll. Mallet j.iu. yjinan up.id He prad. 
infra hundred, prad. erprrunt et ca HEaminster p>\;.-<L ar 
infra hundred, 'prtcd. itupaycavci vr.iy pr quo ! inert 'i'n;>Ai \s 
Hallet jutiior yeoman ittJi ptmd. t< ir.iu'i quo., Ul. filicet tn- 
ceftmo die Maii anno Vtpri •irjnt.W xt X.wi-.tw cl ar!‘’r d'm. ’vIa- 
rcgincv Anc.lia, Cii. u-'-to Jnpmd.Ct. ap’-J A\iiNhTE.i'. 
pratd. infra hundred, praui. ci-.dcnn iM N Rico iS r. m .m i-.,- <^cn. end 
tunc et ibidem Jeneji hallo p>rad. Carle i on \v ui'i li )CK 
hundred, fui prad. quejius fait dc pra'f.it. ' 1 'hom V Mallet me lo 
quer. et prmfett, JoHANNE RodI5a;’.t de injujia taptioue et de¬ 
tent ione averiorum Juoriim prmd. cxilicn. vac cm m nan utionc prmd. 
mentionat. et adtunc et ibidem lcvav:t qt<andam querelam jnam in 
hundredo prad. in placito capti'^n. et iitjiifhe dctcntnnis averiornm 
fuorum prad. et inounit eidem Cap.li:ton Whitlock//A if. tarn 
de clamors fuo profequen. quam dc avcriis ill. retornan. fi ret:r,:. 
inde adjudicarctur. Super quo HenkICUs Samwaies ad¬ 

tunc fencfhallus curim hnndredi prmd. pojiea feifnet eodem Iriccfuno 
die Mail anno fxto fuprad. apud Beaminster infra hundred, 
prmd. per quoddam tvawantum in jeriptis fiih jigilh fuo quo In ea 
parte ufus fuit figillat. baliivo hundredi de Beaminster prad. 
necnon preffat. Krasmo direct, eis mandavit quod vaccas 

prmd. prafat. 'I'homae Hallet junior yeommi fine dtlatiore re- 
plegiari eideliherari facerent •, et pon. per vad. etjalvospleg.prm- [ 251 J 
fat. Thomam Hallet laniumet Johan. Rodhart quod ejfcnt 
adprox. curiam hundredi prad.apud Beaminster infra hundred, 
prad. tenen. viceftmo die funu tunc prox. fsqvcn. ad rsfpondcn. 
prafat. 1 'hom^ Hallet jun. yeoman de pladto caption, et hi- 
jujta detentionis averiorumfuorum prad. ^tod quidem warrantum 
pojiea it anteaprad. tempus quo., &c.fcilicet eodem tricefmo die Mail 
annofextojupradiil, apud Beaminster praJ. in com. prad. idem 

Thomas 



IIAtl.XT 
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Thomas Hallet jun, yeoman frafat. Erasmo Hali^ET 
idem warrantum in forma prced. dire£i. fuit deliberavit in.far^/ 
juris exequen. Firtute cujus quidem ivarranii idem ErasrIW^ et 
prafat. Johannes Byrt in auxilium ipftus Erasmi et ad ejus 
TequifitionempojleaJeilicetdie etannoult.fuprad. fl/Ja^/BEAMINSTER' 
prad. in com. prad. infra hundred, prad. diifa averia preed. 
1'hom^ Hallet /«w. yeoman ceperunt et ahduxerunt et reple- 
giaver, et did- Thomae Hai.let jun. yeo?nan ibidesn fecundum 
formmn et rjfedum ‘warranti pra-d. dtlihertiver. qui eadeni ex deli- 
heratione ilia :hhh,,i udtunc recepit et adtunc tt ibidem prad. 
Erasmus pofu'-t per vadias et falvos plcg. prad. Thomam Hal¬ 
let lanium et Tohannem Rodbar t quel ejfent ad prad. tunc 
prox. curiam hnn.-lrediprad. apud IJeamxnsti R prad. tenen. ad 
refponden. prafut. riioMAE Hallet jun. yeoman d" placito cap-, 
iionis et injujia detjr.tionis aver lot urn fnorum prad. qua eji eadem' 
captio et abdudio Vitccarwn prad. unde prad. Thomas Hallet 
lanius fttpenusjetrado queritm ; abfq.hac quod prad. Johannes et 
Erasmus funl culpabilei de cupttonc et abdudhne vaccarum prad. 
vel alicujus vatca Hide iul allqiiod tempiis ante lonfeCiion. ovarranti 
prad. feu poft rctorn. inde feu aider vel alio modo quatn ut prad. 
Johannes et Erasmus fuperius placitanda allegaverunt. lit hoc 
parat.funt verifuarc ; unde pet. judicium fi prad.tVHOiAhS Hal- 
LET lanius aStioncm J'uam prad. inde verjus cos habere feu manu-. 
tenere debeat-, ii'e. 

E. N. 


Et prad. Thomas Hallet lanius quoad prad. placitum prad, 
JoHANNis et Krasmi quoad caption, et abdu£iion. prad. trium 
vaccarum fuperius in bar. placitat. dicit quod ipfe per aliqua per 
prafat. Johannem Byrt et Erasmum fipcrius placitando 
allegat. ab actione fua prad. inde verfus cos haben. pracludi non 
debet \ quia dicit quod placitum prad. per prad. Johannem et 
Erasmum modo et for?na prad. fuperius placitat. materiaque in 
eodem content, minus fuffiaen. m lege exijlunt ad ipfum I'komam 
ab abtione fua prad. verfus prad. Johannem et Erasmum ha- 
, ben. pracluden. qnodque ipfe idem '1 homas ad placitum illud modo 

et forma prad. juperius placitat. ncceffe non habet nee per legem 
♦.£2^23 terra tenetur aliquo modo refpnndere. Et hoc par at. ejl • verificare ; 

unde pro defettu Jufficientis refponjionis tn hac parte idem 1 'hom AS 
Hallet pet. pidicium et darnna fua cccafione tranfgreffionis illius 
ftbi adjudicari-t is'e. et pro ca^Cis ?norationis in lege in hac parU 
juxta formam fiatuti in hujufmodi cafu nuper edit, et provif. idem 
Tho. Hallet lanius demonjirat et curia hie oflendit has caufas 
fequen. videlicet pro eo quod placitum prad. tendit ad generalem 
exitum ac ejl duplex repugnans inco turn et cant forsnot i^c. 

B. S. 

Joinder in demurrer. 


Hallet 
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Hallet Byrt. Cafe ii^#,/ 

RE'S PASS againft Byrt and Hallety for taking and dc- in trcfprf* 
taining the plaintiff's cattle. taking threaf . 

. .The defendants plead not guilty as to all, but the taking three that ’the cow i 

cows : and as to that, they fiy, that the hundred of Beaminjler is were the pro- 

an ancient hundred, whereof the Bijhop of Salijbury was feifed in P«rtyofX;ti»t 
fee, and that he and his predcceli'ors have time out of mind kept 
a court there from three weeks to three weeks, for the trial of ; 

perfonal aftions, under the value of forty {hillings, and fo preferibes plevm thereof in 
to grant replevins either by himfelf or ueward in court, or out of the hunobe» , 
court, upon complaint made to them of the taking, and unjuftly ; and 

detaining, any cattle within the faid liundrcd ; that the Bijhop after- ^*'*toofc 

wards conveyed this hundred to one lyhitlock for three lives, by then, 'hy virtu6 
virtue whereof he was feifed ; that the plaintiff and one Rodbart of a precept : 
took and impounded the cows within the faid hundred, being the sranttd by tb«>. 
cows of a {Irangcr, who made complaint thereof to the fteward, I 

and he direiffed his w’arranr to the bailiff of the hundred, and to them'ta^*' 
the faid Hallety commanding them to replevy the cattle; by the faid A. and 
virtue whereof, Hallety and the other defendant Byrty in auxilium fojuftifyingun- 
ejuSy did take and deliver them to the owner ; and traverled that preferip- 
they were guilty of the taking at any time before the warrant, hund”fd^*^^ ' 
or after the return, nliter vel alio rnodo. to i,oy 

'rhe plaintiff' demurred, and fliewed for caufe, that this plea 
amounted to the general ifuc. tJie general ijfiui 

But it was argued, to maintain ity that there was fufficient 

colour to make this plea good, for in an adtion of trefpafs, pof- ought to con/ejsfi 

(bffion is a good colour; and the defendant may have the benefit and ave,d th**^ 

of luch plea when the fubftance of it is by way of excufe, though ofafliont:‘.'i 

he might have pleaded the general iffue. f**" 

° ® evengivjng«/e«tif; 

* E CONTRA. The plaintiff" has declared for taking his cattle, 1 ° ? 

and the defendants plead, that the property was in another, fo that that*he*l«<f'** ' 
they ure not guilty of taking his cattle; which pleading might 
have been good in replevivy but not in an adtion of trefpafs (a). cowsattheHhirf .j 

And to this purpofe a cafe was cited (^), where in trelpafs for of the j 

breaking his clofe, and taking away twenty load of wood, rhe 
defendant pleaded, as to breaking the dole, that he had a Icafe of 
it at will from the plaintiff' himfelf, by virtue whereof he entered; pounded, 
and as to the carrying away the wood, that another was poff'efled they werein.A^ 
thereof, and of the faid clofe, who made his Ton executor and ot 
'died; and that the faid executor gave the twenty load of timber 
to the defendant; and traverfed that he took any of the plaintiffs pa„y/°” 
wood ; and' the Court iicld this to be no more than the general * 1 2 6'2.'J« 
ijue. When fuch pleading has been allowed to be good, it was 5^ ^ 

S. C. a. Salk. sSo. S. C. Carrii. 3E0. .S. C. S!:in. 674. S. C. 3. Saik 472. S. C. 12. Atod; 

JS. C. I. Ld. Ray. 218. Ante, 175. IVfl. 314. Skin, 36a. 3. Leon. 04. 2. Mod, 274. 5. 

tHg. “ Pleader” (E. 14,) 4. Bac. Abr. 6j. 64. 375. 


' (4) Year Book 27. Hen. S. pi. 21. a. 


(i) Year Bock 9. Htn. 6. 


pi. ir. 3. 

where 



ffAllET 

agaiiiji 

St»T, 
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Cro. El. 409. 
Hob. 175. 

Skin. 41. 

Cartli 3S3. 
Fia. 51. 

Cafes in L?\v 
an(l Equit>,i33. 
S, Mod. 197. 
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tthere tl’O pl.iiiirifFhad not all'-dgctl any p\op?ity in the cattle, of 
■where dell!id.inL liad coiifcfled it: and tiicicforc where the 

plainfid'dvxlared nt taking qUivJafn nveriu (c/), and the defendant 
plc.idi'd t!i;:t the pioperty was in him, and that a ftranger took 
tlicm .ill! .nit tlicm in the plaintiff’s dole, by his alfent, where he 
found and retook them, prout t 'l bene licult-, that plea was hedd 
good, fi<r liic plaintiff had not clai'iied any property in the cattle, 
but only tfiat the defend.mt took qna ehun uver 'ut^ and does not fay 
ipjhii querentis, as in this carc(.^'J. ilelides, the defendant ought 
to have alledged not only a bare polfeijinn^ buta real’onablc property 
in this ifranger : they l.iy, that the plaintilt* took the cattle men¬ 
tioned in the declaration, ex'ijloi. av.iia enjuj/bn: Hal- 

t.ii'r jini. fo that he might only have a poJfejJ'i'jn of them. As 
w’nere trelp.ifs (r) was brought fi/t taking of boards, the de¬ 
fendant pleaded, th;’it he was poli'cflld of them, ai.,! gave them to 
tiic plaiuntr to kev'p, and re-deliver to the defendant when hc 
Ihould be rxpiircd, and he cairied them to D. where the de- 
fei ’.a,in', r. took ihi ir. ; this was Iw’d an ill pica, beeaufe the de-* 
fend.int h.ui alledped no property in hinil'elf. 

Jhit Tiir: Court did not fpeak to this point. 

' 1 'hi'v TiET.n, lliat at common law no replevin was made by 
plaint^ for that was a iTinedy given by the Ifatutc of JVejiminjler 
the fijp. 16. iIt‘ oilier vv.is by'if.v/V of ’’fultiues in replevin 

diiei'l-id to the llienlF, who thereupon ei'dier w-ent himfelf, or 
in.’di' a p ecept to Ins liadift lo make deliver.ince (//). •' Now 

ij the ihcii.'l' ill his coniiLy-coui t, which is a couit incident to his 
oftice, could not m.ik. .1 rtphv », b.it 'oy writ in open court, bc- 
fotv- the ilotutc of MiirUringr^ which gives a quicJ.er remedy by 
pb’li^ and was mahe hr the bcncllt 01 the owiif of the cattle, 
that he Ihould not flay for them till next court, iiovv can the 
h:,’?: Ire-l-couit^ which is derived out of the eouniy courJ^ preferibe 
to gr.iiit irpiejins cut of com I, when the authority of t.he fiierifF 
hirnfelf lo to do began by an : el of prliaincnt.^ It is true, all 
thefe courts do hole j/!ea in replevins (,•), but it is illegal, for the 
patty ought lo go lo the nieiiirfor that puipofe, whole court is 
in nature ot a cj'irt-hu/ an. 

Therefore ihi.s cuflorn was held to be void, for it was againfl 
law and reafon ; and I'o the plamtilF had judgment, the plea being 


naught. 

(a) RcekcwcodFtai'icT, Cio Eliz. 
362. 

(/>) Cro. riiz. 329 

(f) Ye.irlkiok 5.7. p). iS. Ero. 
Abr. “Coloui,” pi. 43. 


{d) ritz N D. OS Dyer, 246. Co. 
Lit 145. Gilbcit’s L.r\v of DiUrcfs and 
Rtpleviii, 59. 3. Rl. Com. 147. 

(.) Bro. Abr. “ Flaiet,” pi, 66. 


Cafe 125. The Mayor and Bnrgeffes of Wilton. 

•MarMmus to ULU' LMUS 'T'ERTIUS Dei grntia JnglieFy Scotia-, Fran- 
Kltore to the ci e, et Hibernies rex,fidei tlcfenfor. isc. major i et burge^ifibuS 
office of bulgef:, bvrgi de WiLTON in com. mjlro Wilts falutem. Cum Elias 
ofacorporanon, Chalke un, bitrgen, burgiprad. fciiindum conjuetudinemlibtrtat. 

^ ■ tt 



fi^ia tjufdtm burgi dehito mido eleii. et prafell. fuit cum* 
,Elias ChalkE in locum etoffcium un. burgen. burgi diu 
gefittt gnbernavit \ vos tainen major et burgen, burgi freed. 
^^rm]l'a parvi pehdintes prad. Eliam Chalke indcbiti et 
jii^ue eaufa rathnahili ab ojjrcio et loco un, burgen. burgi prted, 

■ iktnus jujie amovtjiis in nojirum lontemptum et ipjius Eli^ 
Chalke damnum non modicum ct gravanun et flatus jui hefionem 
manifejium Jicnt ex querela fua accepimus ; nos Igitur prcefut. ElIj« 
ChalkE debitam ft fejUnam juflitiam in bac payie fieri volcntes 
Ut ejl jujlttm^ z'obis et cuilibet vejtruin mandamus fuut alias vohis ct 
cuilibet vejirum mandavimus fi) miter injnngen. quod immediate poji 
receptionem hujus brevis prad. Er.iAM Chalke in locum et 
officium unius burgenfiuin buigi de Wir/roN prted. reflituatls feu 
rejiitui faciatis una cum omnibus lilertatibus privileg. prtr-emi-^ 
nentiis et commoditatihns ad locum et opficium fipeelan. et pertinen. 
•vel caufam nobis fignificetis in contrarinm ne in uejit o defcitu querela 
od nos perveniat iteratim ; et quahter hoc praceptum noJlrum fuit 
e^ecut. nobis conjiare faciatis apud IVeftm. die Mercurii pi ox. toft, 
menfem Pajlhtc hoc breve no ft turn nobis tunc remitten. fub poena 
quadragintn libretrnm. T'efle j. H. mil. apud JVeJhn. *jeeundo die 
JUtaii anno re?}:i re? is octavo. 

ASTRY. 



''4 


Per reg. r«r. Parry pro piroficcut, exccutia iftius brevis patet 
in quadarn fthedul. huic brevi annex, rejponf. majori-, rt burgenfium 
burgi de Wii/roN ad breve huic fchedul,e annex, f eundum exi- 
gentiam brevis pr^d. domino tegi humillime certifuamui quodpto’d. 
iurgus de Wilton eft antiquus burgus quodque infra hurgum 
freed, tails haletur ct a tempore cujus contrarinm memoria hominum 
non exijlit hahebatur confuctudo quod major ct hiirgetifies burgi illius 
dd hoc eletll et jiirali exiiteruut ct fuerunt de j'eipfis corpus incor- 
porat. et politic urn in re fiiutlo ct nomine per nomen major, et burgen. 
burgi de Wilton in com. Wilts, et per idem nomen placiiare et 
implacitareplacitui iet impLicitari confueverunt. Ac ulterius domina 
regi certificamus quod per totiun tempi's fupradibt. lidem major, et 
burgen. burgi prmd. aliquem hurgenfem burgi prad. qui aliquid 
ageret Jive perfeti arct in facramenti jui lafionem aut quo quid dciri- 
menti caper ct rej'publica major et hurgenfes burgi prad, fufer 
auditum hujufmodi burgenfits taliter delinquen. et peccantis et pro- 
batione mde ab officio et loco unius burgen, burgi prtvd. amovere 
confueverunt et potuerunt, Et ulterius certificamus quQdpr(ed.E,hlA.i 
Chalke fexto die Mail anno regni dommi Caroli II. nuper 
regis Anglia 1 ^c. 35® apud Wilton prad. elect us ct prevfedlus 
fuit unus burgen. burgi prad. et eodem fexto die flAaii anno 35 ® 
fupradidio apud VI\hroti freed, fiacramentum preejUtit corporals 
coram tunc majore burgi freed, juxta antiquarn confuetudinem burgi 
freed, quod ipfe idemE.l.1 as effetverus et fidelis corforationi majori et 
burgen. burgi freed, et freejlaret ArJcLiCF. would yield optimum 
certamen et auxiliurn fuum pro dignitate Anglice the advance¬ 
ment et utilitate Anglice the wealth inde et omnes terras et 
,, VoL, V. R pojjefifionss 
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pojjeffiovt’s otl hub pcrthicn. per omnes honejlas et laviahtth Vtat 
et ntodos. lit ultcrius dojnino rr^i certijicmius quod pojlea et^ a^ti 
adviritiun lu’vis pr.cd. idem Klias Chalice apud WiltqS 
p'trd. ere!, et pra-fe^d. fuit major iurgi prad. et 23 die 
anno douihii ^ 6 f) 0 . apud W' Wvon prad. facrafnentuon Juiim prae^ 
Jlitit corpo! ale modo quo alii majorei prtcd. confuevciuut.^ quod tpji 
videret quuutum pojjlt quod redditus burgenjium et commuriitatis 
burgi pared, app/iecireiitiir Anutice employed id emolument 
eorundem ac etiauz h: omuiluis uegotiii Juljlun. tanyeritibus Jive con» 
ceruentibtus burgi pra-d, conj. leret J) atresJuos et 7 /iiuime concliideret 
iudeuifi cum conan coufcrju ; pjileaqui itei urn clcdl. idem]Li.i\s feiPt 
13. die (Jelcbrii av.uo ti.uihii 1693 it,'•nun jurat, fiat major burgi 
prrvd. Ttiodo quo prins et m djor hurii pnvd. fuit it continuavit per 
fpatium uni US auni inter t i pj* quoduhet Itmporum preed. quo 
ipfe jurat fuit nujor burgi pfri'u. rt pn. fertur. Et 'dtenus domino 
rrgi ccrtijii.(nn’is qtizd pm-d. Clias C'-ialkk jacrumenta Jua 
pi ltd. vill ptiideiii et Jigniiat-m jive uiiutatirn iorparutionis major, 
et burgen. burgi pnrd. mini,,ie eimn. ip! idnn Elias imnijiroi 
burgi pned. per conunune . oncihutn enrp-n clrh'S prrcd. debite ehdtos 
et qui pr>' commune ccnehn'm l 
ojfuiii juis amoverentur arbric 
ti/lr finr cOiO’<d‘jq. r ■/" 

J'eiPt lv( ■> B !• R T1.' M AI f' r. (0 '■ 

deuaru'i tumuiii'i d. I'nt..: >'i i 
pill'd, qua, ipii i"eni j,LI vs i 
difp'Jiiil lipiiii \*vCj/ii,)N Ja 

ji/iUi burgt pr,.-1. Mi'iiuu i end, lit lent unnni Ubram et duodeeitn 
foiiJcs per ipfu/n recipt. pro r,Jdita t''hteii perils in IIarneham 
in com. prmd. ue debit. . o>; -a alioae ctunn mouet. ?n per ipjiwi de 
lorp'i at.sti: p’ad. re,,Jt. jeciud'an oidinem et eonjuctudhian ibidem 
yJiUit. i.’ia.au difpcju.t^ '.17. a\c,m jolldas debit. Eli 2 I: CJlide 
balllvo ..a ;:i ,i burgipru-d. . 4 l ei,. /n iueni Elias Chaxace clart- 
deflinc et al jque coidcula ea poratunis pned, caulnvit quandenn, 
intrcitio'ian r'ettionis cu'uld.m ) .com (j/c meuibrum 

t.urporaii'jni-\ pr.c 1 . ol!ite>,n : :.'•'.'.i.vv.v to be- iCiick out quo- 
dam nine ic-y-.'.'V. the lL'<l;on--bo'jk dc et pertinen. pned. corpo- 
! aiiotii et uui'ium fuam prcpnaui <du' i itratioiii in loco intrationist 
fi. ut pr-rf'-i t:.-, ilditc r at,r et era In' jeiipjit et iiiferuit in libro 
prerd. lyfii.. dd'io ,11 quo at nr pubhn 11 mpiibliLam mhioris et 
bu^gerijinm buryi pn d. ,di’ji(aiiti.r iungentes hiemoraniur et recor- 
dantur J)c q'.ibi .» onanbin uhijqrc ei innnibus ei ohjidl. et per ipjurtt 
exijle/item b"tg."i. b'agi pr.-ecL in jaeiaaieiiti jui pnid. hvjlonem et 
reipubliia’ pr a'd, majoi i< ei lurgenh’nn burgi pi u'd. detrimentum 
fatt. et perprti lit. ipjo rod-ri Eir... CiiALLE in convnuni concilio- 
Angt. .liieii'i'i/ inaj'ir, ei buigtnfiuin lutgi privd. ptenius audit. 


pjrdijna grad, et non aliter ab 
i: amzr.t i.b pJEns Jins authori- 
njjinj-i cciiuiiiihis naicilii preed. 
\:iti. cdi'n tan corporation, prad. 
'liu cl.ivuin et rtCtpil J''pa rales 
. d: n.ai'j) i et bur'/citldius Intrcri 

. J ^ ii 

linn Juuin pr-opi nan eonvertit ct 

: entp’ Inn in.ie in tjori et buigen- 

' ‘ 


et juper p 


f 't m 


,1. (.Viiininatiiii. ei uuiiur ,onftderation. inde iidem 


fih'ior et bur-en. burgjt giad. in cohununi cnnc'Jio pr d. apud 
GliIA.’Hall buygi pried. 28 die Augujh an. Dorn, iniliejlmo fex- 
cei'iejmo nonagfjimo quinto alJanbtat, 01 dinaverunt cundein Eli AM 

Chajlke 
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- /r.\ •*! 

C&HAILKE nif o^cio ct loco u.iius hingin. Itirvi p>\eii. a/irn'cyi 
.^NGLlCR disfranchifccl ci pet eiindon ordinini fait inde 

kid rcdditus incapax aliquld atuplius ihyn. ut m'tnUru.’n ijt idem 
ikrporationis h'tfque de cdnju eundem KlianI Cm.ai.kr hi locum et 
sfficium unius luvgenfiuin buigi pya\L fijiiini.i'e mm ^'■'iftrnui. 

\v, SHARPL!, Major. 

* The King apyainj} The M.iyor and Biirgeires of Wilion- 

■s’.r 

TVyrANDAJMliS to rc{l(/rcone liUas Ckalke to the place of a torc» 

blirgcfs in jyilton. W tiTe of¬ 

fice of of 

The return was, That JP'iIt:>i is nn ancient boroiicrh, wherein a coj-poijtiort, 
there was a cuftum, that the mayor and burL^elles fhould be a body return 

incorporate, and tha.t they inipht ddplace any bLirgofs who Ihould thticen. 
abt any thing agaiidt his oath, or a2,ain(l: the ijitereft of the Vide .mt", lo, 
boroujdi, upon heating the otR-nc e, and pi oof of his crime: 'I'hat ”• 

Eilas Chuike was chrlen a buj' els there in the month (d/May. 

in the twentv-amt'i year .-1 i./ a; in ire c^ecciiiy and then took an 

oath to be faithful .ind nue to tlic eorpf;.arion, .okI to iiuleavour 'i* 

the advaiictmcnt llKieef: 'in..', he vv.'.s alt.o ■.v.-’i'ils choi'en 

AIayoii of tile laid coiporat'm, ami tuck an oitii. lii.it tlic rents 

thereof, as far :■>. he could. Ih: uUi be eM.|)'oyc.d f 'l Min ['-redit ofS. C. 2. • 

the i.iid Cf'rpoi .'•-ion ; .uni ;!;.d in..!!;:;. It ‘s ..f ;j;.:!uei';t lie would 

confult his bn-ii'.n'ii, an.l umcluiie on nou:;; ,.'; wot... ut ibeir con- 

fen t: Rut that lie, ;iot rcgaieing his cad;, ..;.'.j ;a/g'ei.tm'!, t!m 

profit of the corporal ion, did arbitraiiiy dukhar^e Rc/cit Paine 

an.l otheis from them o;rieos riiere, and that th.v;, ought not to be - ’ j 

removed jui i.>y ih" common-councii: 'riiat he received fevcral 

linns o( money due to tire corj oia ion, and converted Cfiu fame to 

his own ule, without g'vmg a;i/ aecouiit thereof: 'J'hat he has •’ 

made undue entries oi elcJi.ais of niembeis ol the corporation in ^ 

fheir ledger-book; and feis foith all thele niafters m particular. 

Foi which, and other ciim..s, he being heaid in cominon-counci], 
and it beitig proved upon him, me inayc/f and burgcilcs of the laid 
hvirough,being airemblcJ in common-council, did oishanchile him, 
and made him incapable to hold that office of buigcfs any longer} 
for which realons they could not rcltore him. 

Thole who argued againft this return, faid, # j' J:Vi 

First, That it was infufficient and illcg;d : for if the mayor a -J 

and burgelks have an aurnoriiy to disu mehile, and this gcne.al mandamus vo re-V« 
cuftoin, as returned, lhall extend to fuen things winch they may ftura* 
lawfully do, yet they have not wdl purfued ir, becaufe it does 
not appear that he was Jiitimone.i to anlwcr thefe oh’ences which fJ'd 
are laid to his charge, or tliat he liad due notice to defend lnm-y,^",^,.,ifugicientlii?4‘ 
felf} for a man may be heard as it is allcdgcd in the return, but « i Lu 
^not in his own defence. I'hcitforea luinmons is necefiary in^ll liewasjLw- 

Ki'.id. ' 

S. C. 2. Silk. 428. 1, Vent 19. 11. Co. 99. Si.ks, 151. 447. a. Stra. 537, Sjj. 2, Ld. Ray, . 

JJ34. Cowp. 523. ^ 
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fuch cafes, nnd nut gciicr.'illy, but to aufv/cr thofe particul?r.;ffli 
ters. Thus it i-., it the p^ rfy leave the corporation, and ihImlM/’„ 
elfewheic; iii lutU call* a ocncra! fitmir.ons-is not fuiHcicJiitj.^P 
niuft fpccilV the oficnce of wnich he is accufed } and therefore "® ' 
general return of A funimoii;-, vt;:. fjiad hcct J/vpiifS requifit’h 
fukf has been held infuniricnt u> tin n a inan out of hn freehold (i/)» 
7'he end of a funinions is to briny; the par'y to y;ive his anlvvdf 
by the ordinary piocefs of the eourr, and likewil'e to give him 
notice of his accufation, and therefore it ought to be particular: 
fo that though it be returned, th.it he was fully hoard de onmil/us 
cnrninibus., yet without a fiurnnons he may not be prepared to 
anfwcr, or to inahe a full defence. Agreeable to this, is tlie 
refolution in 'JiU/irs Ihiojts’s n,)^ tliat ivo'.'viihlljnding a cor¬ 
poration have an authority to remove either by ehutcr or pre- 
feription, and have a jidl: caufe lb to do; yet if it apjiear by tlie 
return of a viandamu^, that they have proceeded againfl the party 
without hearing him to what was (dijcricd, or that he was not 
reafoiuibly warned, fuch distianchiiement is void, and fliall not 
bind the p.irty (r). 

, A return, to a Sf-CONDI-Y, 'i liC return is uncertain; for it is, that he was 
wardmivf to 1 C- pl^;2ii(f audil. lie o/n.uhus fddi critninthuSf is'e. and that upon proof 
diifnn- thereof he was dairanciiired ; which is l ot fudiciriif t.i juftify it, 
•‘efuftd was becaufe it is not pobtively fet forth that he was luard coneerning 
,■« fully heard on thole other crimes I.nd to Jus charge, or bcfbic wlioin he was 
’<* TKAT ar.d heard. It is line, it is alltdyed, that he was \v::\n\ in cGHimuni 
•r^lothercrmws nnght he aliend'ded in the coiineil-lioufe not to 

J •‘council ” confult but to fe.df ; it ibould have been, that it w.is heard npnd 
without faying communc concilium^ ^c. So it was held in the cafe ol the Mayor 
, •a.-Ltm, is of Gloucejhr (i-f), who returned, th.it he called to him thiityof the 
council in dsino conc 'dii njjc'nhLtt\ and did remove the party: this 
was held infufficient, hec.''iire it did not appear that it was apud 
commune concision.' 1 I 'n they letum, tliat the ciimes were 
proved upon him, but do not jay by wbat proof, or that it was 
upon oath. Now ptoo! v Uuout dell ribing in w'h it inaniiei, mull 
be fuch which is .illowcd at common law (f); and th.it is by jury, 
which was not in this cafe. 


[ =^59 ] 


* A return to a 'ruiRDLY, It does not appear but that thofe other crimes may 
mandjmuiy tliat v.’hich they Could not julcify this disfranthift ment. 

itearcT^of^ I have returned, that he v/as required to make his 

^ * other criints, defence to particular crimes obieded againll him; for in all re- 
V without ft-rting turns of this iiatuu; there nmlt be a precife certainty, and the 
o'ln^h « Court will intend nothing hut w'har is fufficicntly allciigcd. Be- 
■ ^ f lides, the crimes which aie e.xprclied, are not lo certainly fet forth, 
ay- ’53- 3 5- .j,|^ 2 t this Court may judge of the caufe of tins proceeding againii 

K(b. 7 i 6 . I. Show. 28 z. 
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I 


-Salic. 433- i.S.cI. 209. Fiirg. 123. i. 


{r) Rex e; (.lycli, 4. Mod. 33. to 38. 
5 . C. t. Show. 364. S.C. i. Ld. R.1)..'.23. 
j. Com. Dig. “ Mand.uuus,” fD. 4 ) 

(i) ii. Co, 99 , 


((■) Stilfb, 151. 446, 43i 
(J) 3 Buhl. 180. I’oph. 133. 1. RoL 
Rcj). 409. 

(.) 1. Sid. 313. 
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'for it i' f'iJ? lic removed the icrva'nts of the cort- Tw^lPtiirtf^ 

'‘‘'juration f?om their offices, who oai^iu not to l>€ removed luit: by . 

” .ffbeVommcn-council. Now ‘t docs not op^eur whnr intcreft thofc 
jfeffons had in their oiHcj'-, or thjt they were ■^'tti'''ved by him 
againfl: their confenr, for jt may be tluit they furrendeied '.viilm;^Iy. roM. ^ 


Foukthly, They leturn, that an opj w.is made to dif-A corporuiwi\ 
fruiK'hife him, and that hy virtue of that order he was made inci- ‘-'rect amove 
pahle of aiStiiig as a membci of the ccii e-ratio-i. Tins is alf’o 
liifulncicnt, bceauj'j the)’ cannot .emove any ore by virtue of an ,,, unde^'^ 
order i it mult be I'.v a corpo;.uc acl under ihe common fcal. uuL ■ 

Coml..41.27.; 3 z 1 .M O' T, 54g. 

Fifthly, As to his icccivjna; money dee to the coiporation, a n wru that a' 
and converting it to hi,s own iile, without giving any •account 
thereof, they do not fiv, th.it tliey lequircd him to give an • 

count, anci that he rcfuJ’ed. j 

j i'\ .j, IS lud. 

Sixthly, As to hit. iTrikiug out an clcclion of a member in u ni3tcinjp> 

the ledger-book, and ligning anotii.T entry milead of that Itruck <ntriei 

out, this docs not appc.ir to be any crime 111 111111, for they do not of a'" 

fay, th.it fiicli was an undue cntiy; he might ftiike it out with .in 
intent to write .inotlicr who was la .vfully choien. It is not ob- * ' 

4jecl:ed againlt him as an abufe, or tahity. 

For which re-afons a pcremptoi y /nnniinmus was prayed. • ' 

It was argued on /nr other fule.^ und the Court inclined, that 2. Su!!:. 4s®.' 
there need not be any fuDnnor.s to anfvver paiticuLir iv.atrcrsj 4,5 
neither does Biiogi’s Cijc (ay that the party fliould be funivioncd: 4 >t* < '.n 

it is fufficient il lie has been heard, vvh'Ch may be done, and was 
jn this cafe without any J'umvicm^ and if hcaird, the Cotnt -will , liuift, 1S5. ,v 
intend that it wms ii) his tlefeiice ; fo that there is no need of a 2. Keb. 4S9. 
yi/?////;!;?;; at all, bec.iufe llic intent of it is anlwered. - / 

But this was not the grounds of tlie peremptory mnndamust '''■ 

which was trianted rui ti.e other realons above-mentioned. 

^ { 


* Pleas before the lord the King at Wcftminfter, of the * f 260 1 
Perm of Saint Hilary, in ibc jixth Tear of the Reign of 
the Kord William the Ihird^ King of 'England, kc. 

Roll. 729. ^ 

Leigh againjl Brace. Cafe 127.% 

« 

WoRcrsTF.RsniRE, I remembered, that on Coont in ejkOsll 

to .i-it. J dny next after eight days of Saint okm. 

ITdary^ in this fame Term, before the lord the king at JVejhnin^ S. C. j. Lrf, ^ 
Jicr, came George Leigh by Thomas Callow his attorney, and 55 ' 
brought here into the court of the faid lord the king then there - 

Jiis certain bill againll Samuel Brace, in cullody of the niar- 
Ihal, &c. of a pica of trcfpafs and ejeilment j and there are pledges 
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, Kot guilty. 


tfifi prius. 
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of profeciirir'T, to '"it, yo’oi’ Drennf] Rich.irdRoe; which' f 

follows in tnoic words, to 'vit; to'Nit, Gfurge • 

Lt'i^h copiplr.ir.''- cA Sai-nvf} ’;i i''.;irr,dy of the nnarlhar-Ql^ 

the .vAn-jl.'.Af.’a of the lord the kii.r.., b--l before th'* icinp hln'fetfii'' 
for thf.r, to wit, That whrrt-as o ,<■ Joi';! ( ook^, on the firl} day of 
Oiioh r, in il'.c 6th year of the r( .^,11 rf fne lord JVdl:.itn the now 
king and J.t^v Mory, late qiieon of En^hr* \ ‘‘‘V. at the parifh of 
Ijr-’y; in the; county ah'rci.ir’, d. iinf' d, M aiitf.n, and to farm 

lot to tne t'fjrcljid oi'iC . 'hiicy acio-> </f land, ten 

acro.s of tneadovi', and twenty actrs cf-..nliuY, with tlio appurte¬ 
nances, iituale, lying and being in the pa.ilh of o,rily^rovi‘ iSorc- 
faid, ill the county afoiefaid, to have and to hold the tenernnU* 
aforefaid, witli the appiirtcniuv es, to him t’v faid Gcargn and his 
affigns, from the f^aft day of Saint Mic'. acl the archangel, tlvra 
laft paih, unto the full end and term of feven years n-oin thence 
next following, and fully to he complete and ended; by virtue of 
which faid detnife, the f.ud George entered into the tenements 
aforefaid, with the appurtenances, and was polTcflcd ih,.uwf until 
the aforefaid Sinnuel aftei Wauls, to wit, 0:1 the fame tiilu day of 
Otloher, in the I'xth year abo'/Lfaid, with force and arms, into the 
tenements aforefaid, v\ith tlie appurtenances, in and upon the pof- 
felfion of him the faid Georgt, enteied thereupon, and him the faid 
GVur'’^, from his firm afci faid, his faid term thereof not being* 
ended, eje^letl, expelled, and removed, and him the faid George, 
from his jv'lh fiion aforcT id thereof, kept out, and ye t keeps out, 
and other wrongs lo the faid George then and there did, againft 
the peace of the fiid lord the now Ling and the late lady tlic queen, 
and to the damage of him the faid George o{ ten pounds; and 
thereupon he biings fuit, he. 

And the faid Samuel, by yolm Ifeuuceh liij, attorney, comes 
and (h fends rhe force and iniiiry when, die .in.l f iitli th it he is not 
guilty theieefi and of this iie ou;, hcn'eif iiiaiii the country; 
and the faid iiLcwile , triviefoie li't a juiy come before 

the lord the king at Jlt/.de,, c.i d uE.lay ne.M aiur eight days 
of the Piirihcatien of tac ill, lied Virgiii A/ir\ j and wlio iiLiihcr, 
he. to take ccg.i'Kance, cic. liceiuie as 11, 'I he fame 

day i‘- giva a to the paity HfvJii'i..i.l th'ie, cVr. Aftci wards the 
procefs theieupoii is continued Iwiwcen the pirtus ^f the pica 
aforefaid by the Jury beirg thereupon r<ipned hitwc.h tliem 
before the 1king :*t Jy-'ih,auji.r ua‘i. lV:d>' !>> y next after 
fifteen days of h Aicr, fr<'-n 'henc ■ ne?:t 


ioh'.A, i:;' 


nr.li to 


the juf- 

tices of the I'lrci 'l.'e king, aidgtK 1 to f tke t.he af'u e , in tiie county 
afopfifaid, fhall fine ceme on Saturday the fecond e.r/ eA Alarch, 
at Wo'tccjhr, in the county afoudaid, by form of the -fiatute, he. 
forwent of jurors, he. Ac winch day, btfore tht. lord the king, 
at Weftmiujier, cuir.eth the faid George, by his faid attorney, and 
the laid jultices before whom, he. have feiit here their record, 
had before them in thtfe words, to wit: Afterwards, on the day 
and at the plao« within contained, before Giles Eyre, Knight.^ 

one 
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' <if the juftiecs of the lord tlu* hiiis;, ul]i';nt'd to hold pleas 
.ijcfore the king hinifclf, and 'Fhom as'Brltox, I'-Jq. to him 
^6 faid Giles Eyre and V\’’ilmam Grlgc'Rv, Kni'ht^ .m- 
<>t,her juftice of the l.uJ loid the king, anigj'.eil to liohl |)lc.is be¬ 
fore the king himfclf, jnlticesof the mid lord the king, jlligncd to 
,fake the aflizes in the county of lVo'c<^J}i . by fomj of the fia- 
tutc, &c. for this time alfoeialed, the prcdaicc of the laid Wil¬ 
liam Gregory not being cxpcitcil, by virtue of tlic writ of 
the I,ord the king, of fi mn omnci^ bfi. come as well (he within- 
named Giorge Lt'lgh^ as. the within-wntten Sumuel Bracr., by 
their attornies within contained; and the jurors of the juiy, 
whereof mention is within named, being called, come, who being 
chofen, tried, and fworn to fpeak the truth concerning the mat¬ 
ters within contained, fay, upon their oath, that one IK./frr Brace 
was feifed of the tenements in tlie declaration williin-iTientloned, 
in his demefne as of fee; and being fo foiled thereof, the f.iid 
ter Brace,hcfovc the faid lime when, &c. to wit, on the twenty- 
fifth day of in the twentieth year of the la ign of the lord 

ya;nrs the F'lrll, late king vi Er.glanJy t' e. bv his eeitam charter, 
I'ealed with the fe.il of him the faid lValtci\ and to the jury afuie- 
faid in evidence fhewn, the date whereof is the fame day and year, 
erifeoifed 'I'lu'imu IV'tlkcs and ‘Thomas Flavell of and in the tene¬ 
ments aforclaid, with the appurten.inccs, to have and to hold to 
them tJie iiiiJ Thom is and Thomas and iheir heiis, to the ufes in 
the laid charter fpeciried, the tenor of which fiid charter follows 
in thefe words: i'o all chriflian people to whom this prefent 
writing ihall come, IP alter Brace of Forkbury^ in the parifh of 
Broiuhroi'e^ in die county of IForcefler^ ycomaii,fc!iuet!3, greeting : 
^Knovv ye, that i tile fiid ITalter BracCy for the nattnal love and 
aftectioii that 1 bear unto my fori Thomas Bracc^ and for divers 
other conliiicrations me efpccially moving, have given, granted, 
enfeoffed, and confinnci', and by thefe prefents do give, grant, 
enfeoff, and confirm, unto Thomas WtlkcSy of Forkuitry aforefaid, 
yeoman, and inuo Thomas Fiavcil^ of Bromjg) ove aforefaid, clerk, 
their heirs and aillgns, all that dwelling-houfe or tenement, with 
the appurtenances, which 1 , the faid JP'aiter Erace^ purchafed of 
Stephen Dipple of Bs omfgrove aforefaid, and is fituate in the high 
ill ect * of Brssiifgrwe, between the land ofEdivard Seabrighiy Efq. 
and'the lands of Gilbert Butlcry Gent, and now in the tenure or 
occupation of IValter RoJe\ and alfo one other houfe or cottage, 
with the appurtenances, fituate and being in Forkbury aforefaid, 
wherein Gilbert IFeJiley now dwelleth, together with the clofe 
wherein the faid cottage ftandeth, containing, by eftimation, one 
acre and an half, or thereabouts, be the fame more or lefs ; one 
other clofe of pafture, called by the name of IVhenCs Clofey con¬ 
taining, by eftimation, three acres, or thereabouts; one other 
clofe of pafture, called by the name of IP'oodjeliy coutaiuiug, by 
eftimation, five acres, or thereabouts; two other clofes, culled 
t'tiQ Slade Croj'tSy containing, by eftimation, fix acres, or fiirre- 
abouts i ’ one day mowth of meadow ground, lying in Long 
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i Meadow next unto the eftate there, and two fleeting jicii'je^l^i^^li 
'y in Broad Meadovn ; with all ways, waters, woods, underwi^’S,'^ 
commons, profits, commodities, advantages, and hcraditan^efl^'. 
whatfoever unto the faid premifes, and every part and 
thereof belonging, or in any wife appertaining; all which iaid 
premifes are iituate, lying and being in the faid parifli of Brem^-y 
grove and county of IVorceJler^ to have and to hold the faid houles 
or tenements, lands, and all and fingiilar other the premifes, with 
the appurtenances, and every part thereof, to the faid Ihomas 
IVllkei and Thomas Flavell-, their heiis and .liTigns, to the ufes, 
intents, and behoofs hcrcin-aftcr by thcl'e prefents mentioned and 
declared, and to no other ufe, intent, or purpofe; that is to fay, 
to the ufc and behoof of me the faid IVoltcr Brace^ for ai\d during 
my natural life, and afi er the deceafe of me the faiJ fFalter Brace^ 
to the ufe and behoof of the aforcfaidTZ’flW'-u Brace^ my fon, and his 
heirs for ever; and for default of ifi’ue of the body of the faid Thomas 
Brace., then to the ufe and behoof of the right heirs of me the faid 
Walter Brace for ever, to be holden of the chief lord or lords of 
the fee or fees of the premifes, by the rents and fervices thereof 
firft due and of right acciiftontcd : And I, verily, the faid Walter 
Bratc and my heirs, the faid houfes or tenements, lands, and all 
and fingular other the piemilcs, with the appurtenances, and every 
part and parcel tiiereof, unto the faid Thomas Wilkes and Thojnas 
Flavell and their heirs, lliall and will warrant, and for ever defen 4 
by thefe prefents. Li witnefs whereof, I, the faid Walter Braccy 
unto this my prefent writing indented, have fet my hand and feal the 
twenty-fifth day of 'July, in the reign of our I'overeign lord King 
James, by the grace of God, of England, France, and * Ireland^ 
king, defender of the taith, he. the tv/entieth, and of Scotland the 
fifty-fifth, annoque Domini 1622. By virtue whereof, and alfo 
by force of the adt of parliament for transferring of ufes into pof- 
feffion made and provided, the faid Walter was leited of the pre- 
mifes in the faid charter mentioned, being the premifes aforelaid 
in the declaration aforefaid fpccifiod, as of his freehold, for the 
term of his life, the remainder thereof to the faid Thomas Brace 
belonging, as thelawrequircth. And the faid jurors further upori 
their oath fay, that the aforefaid Walter Brace afterwards, and be¬ 
fore the faid time when, &c. died, and that the faid Thomas Brace^ 
the fon of him the faid Walter, entered into the tenements, in 
the declaration within-written mentioned, and was feifed thereof, 
air the law requirctli; and that he the laid Thomas Brace, being fo 
feifed thereof, in due manner and form made his laft will and tef- 
tament in writing, on the fixteenth day oi aipril, in the thirty- 
third year of the reign of Charles the Second, late King of Eng¬ 
land, ksfe. which faid will follows in thefe woids : “ In the name 
‘‘ of God, Amen. The fixteenth day of April, in the thirty-third 
year of the reign of our fovereign lord Charles the Second, bv 
‘‘ the grace of God, of England, Scotland, France, and Ireland, 
“ king, defender of the faith, &c. annoque Domini 1681, I, Thomas 
“ Brace, of Forkbury, in the parilh of Brotnfgrove, in the county 
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%^l^^rcijler.^ yeoman, being weak of bodyj but of found jind pef- 
^ Feil tneipory and underltanding, thaidcs be to God, calling to 
‘/mind the uncei’tain rtite of this life, and hewing defirous to 
■’‘^•'fettle things, in oulcr for the leaving the world, I having lived 

* iri the enjoyment thererf til! a very cornltlerable age, do make 

* this iny lall will and n.-lfament in manner fo!!ovving, revoking, 

'* by thefe prtfonts, -all and et cry oihcr tt !*.•..nent or teitamenls, 

‘ will and wills iureiofore by me made, culici by v.oid or writ- 

’* ing, and this to be taken only for my l,i(l will and telfament, • 
'* Firft, 1 bequeath my foul unto (jod my creator, and to jefus 
Chrift my redccincr, and iny body to the eaith, fiom wlienee it 
“ was taken, to be decently buried in Inch chriftian maimer as to 
“ my executor herein-after named fhall he thought moll; conve- 
“ nient, there to. reft until my foul and body lhall meet again .md 
“ be joined tngctiier at the Reiurre^Hon : And, touching fucfi tejn^- 
“ poral eftate as God has been pleated to bel'ovv upon me, 1 do 
“ order, give, and bequeath the fame in inaimer following; Im- 
ptimisy [ do hereby give and detife unto my Ton Samuti Braccy 
during the term of his natural life, ciglit pounds a-yc.n cf law- 
“ ful money of Englniidy to be paid him quarterly from the tim? 

“ of my dece.ife, by my executor herein-after mentioned, he my 
faid foil S(ina;<'l permitting and fufteiing H'lHimn Foivkes and 
“ Jonathan IVally their executors, adniiniftrators, and alligns, 
peaceably raid quietly to hold and enjoy the lands and tenements 
“ and premifes to them by me feverally leal’ed, at and under the 
“ covenants fpccihed in their fe'veral leaies ; but if he molcft or 
“ hinder the laid 'Jonathan JVall and JViUiam Foivkes of their 
“ quiet enjoying the premifes, or any part thereof, to them by rile 
“ devifed, then my will is, that my * faid fon Samal have four * 
V pounds a-year only during his life, paid him quarterly by my 
“ executor, in full difeharge and fatjsfabtion ol the faid cigiit 
“ pounds a-ycar. Itcnty i give and bequeath unto my daughter 
Etizaheth Braccy three hundred pounds of like money of Eng^ 

“ landy as followcth, viz, two hundred pounds within a year, and 
“ one hundred pounds more, the remaining part of the laid three 
“ hundred pounds, within two years after my dcceafc, if ihc fo 
long live, or bear any illue of her body, with all iny goods that 
“ (hall be in my houfe at JVherrts JJh at my dcccale.' Iteuiy i 
“ give to my grandfon Henry Cooksy during his natural life, all 
“ that my mefluage or tenement in Forkburyy with two acres of 
“■ land to the fame belonging, in the pofleflion of one TFilliam 
“ PerkeSy and four more acres of land to the fame adjoining, ih 
“ the pofleftion of one JVilliam Oxford ; the rents and prohts of 
“ the faid mefluage, and feveral parcels of land, to be received and 
“ enjoyed by my executor till my faid grandchild fhall attain to 
the age of twenty-one years, for the maintenance and education 
“ of my faid grandchild. Pettiy I give and devife to my grand- 
“ children Mary and Hannah CookSy all thofe my two clofes of 
land in adjoining to the common field there, called Intall- 

*^fieldy containing,by eftimation, about fouracres,andthree feveral 
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of i.ind in IntalUfehl^ containin;-;, by eftimatiorj,' 

Arid .ailiv, J give aiKl ileinr"- uiVo ']o'm Cooks my fdn- 
vMi.tiii I in-iki; c\»;cutor of tbi-i nr/ iaR will, and to bis 
: i>ody of mv ila'irtittr A', (JifVti/b 'goitcn, or .to be 
'1, .t!; iny 1,0,\te, laiid'^, tcnvnt';, and (.'nifes w'hatfoever 


Oil 11 lO 


[-fcil 


ilL!, 

“ b- rf 

“ill Forhhury (^dtjill^ in tii;; fiid piiiiliof Hromfpjcve and 
“■ covity ;f C orcrjh’r^ and not tun un-b.fbiv di vifed, and the re- 
“ v( r'iCM of I'v i ll'.; nudiu ige and I.mk'' iieieiii -'Kdou' bequeathed 
“ unto 1 iv fiiid grandeiiild Ih.tiiy if 'ni and after lii.s dcceafe, 

“ payii'.^, tbe le ,a(jfs an,! amniitit's in tb"- rny \', )i '.'0’rprifed,^icc ” 
And tin I'.ud liirthcr ii|i.)ii r’i-ii oath fiy, that the faiJ 

7/,'c,‘;2„j A’/-", (' .ifu rwards died feifed cA t’ne tenements nforciaid, 
with th'' aiijini lenaiK'-s as afoitdaidi and that the tenements 
aforef.iid, witli i!,e aujun tenaiu •• v in the dccLirafihn aforefaid fpe- 
cificd, ar.d the tencnients af >rela;d in the will aforefaid before 
jccited, and by the fame cxpndii.d to be dcviied to the aforefaid 
"jFl'n C: /■: ii: po' eibiin, .lie the fime tenementwitli th • appur- 
t'/nai'ce'-, and notothens 01 divers: and that (be laid ‘/o/hi C-ioks^ 
aft', r tne death rr aim the fad Ihomas Crucc^ into (b, tcii' inent.; 
aforefad, be-iiig "he tenena'iits in quefiioii, entt • d hv colour of 
the will a?o'! I'.■’.d, anil was then of leifd, as the la-v K-quireth. 


d > 


n! tnc r 1 


,T 


ur irs. 


imon their 0 , 1 th, furtlver 


■iV'i 


^ /, that the faid 

‘/h/n- /’-j', .ihertlie lie 't.h of the Idd T Ah an’, ii ad as well 

:d! 'I-id f. 


a 


ui..: li 
c ompi 


! and aiimiiiies in ilie I'.une will inen- 

.-.1, at hu'h jiniesj and in tile manner and form. 


an a 
tinned 

as ill ih, fni,' w.ii IS dneuedj as .dl ilu infl dehfs and funeral 
cscpe.'ici'. . ! the f'id 7/e;///,/.' /Avna, aecoiihn;', to lir tine intention' 
of tile l-dd \. ,M. /\nd 'iK' jurors afotefaid, noon ih .nr fiid oath,' 
finth.T u'V} til. t die vviihin iMoicd Sam'/ ! hi lu ■, ilie n.ove defeiid- 
a.it, is iiie fuii and lieii of ih" body of l.U’ l.'ul 7,'',/','; Bracc^ 
and iiii'.t d'e fud Hii/ituiI f>i ..(l't the J; .'th (,; t.hc fald Thoniiis 
his father, entered into the tei.ein.-'its .ifoie'.ii'!, u-iili the appur- 
ten.;nc'‘s, and was f ifed ti; leof, as tlic Lw ieiian,.L!i. And the 
aiorefiid y?/v/ A'er,'', aft'.rw.nds, and hefoie the laid tnne when, 
he. to wit, on the within wrnt' n niR day of O.Vn'ei, hi the fixth , 
ye.ir of the reign of the lord inHiriiu now king of Enyi'hid^ and 
cf the 1 dv Mitry Lite queen of England^ Uc. at the paiiHi of 


Xirr;,a/ 


aforefaid within-wn'.teii, in the couuty amrefi'd. 


itito the t au-'ients afon-fiid, with the apparlenanee.s, entered, 
and then and dvre dcniiihd, granted, and to larni let, to the f.iid 
the 1‘IV men.ts aforefaiwith the .ippurteiianeLS, to have 
and to hold t.'i iJia nirnts .Toref.iid, with ilae appuitciiaiiees, to 
the laid C.'Ci :/f and tin, afli;,iis, iioni the tea;f d.i v oi Si. Alichacl 
the archan:''.-'; (hen l.dt pait, unto the full e.id ,iiid term of feveii 
years from Lir:nce next following, and fully to be coniplcat and 
ended; by v;r:ne of which faid demife he the iaid Gtoige entered 
into the lent n.ents aforefiid, with the appuitcnaiices, and was ' 
thereof porAhni, until the fad S'lrir /, the delendant, aftei wards, 
to wit, on the fame full d.iy of OSijbcr.^ in the fi.xth yeat above- 
fiid, into the icnements aforefaid, with the appurtenances, in and 
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the poflcflion of Him the T'kI C;’or^r thereupon entered, and 
him the faid George from his farm ahvefaid, his term not being yet 
ended, ejected, expelled, and rt -w veil, and him the faid George 
from his’pofleflion aforefaid thereof kept tait, niul yet keeps out. 
But.whether upon the whole matter atoiclaid, by the jurors ai'orc- 
faid, in form aforefaid found, the faid Semiuel Brnce, tiie now de¬ 
fendant, is guilty of the trefpafs and ejet^dm. nt within-written, in 
manner and form as the fud (teorge within complains againic fiim, 
or not, the juror? afo;el’.ii l arc ignorant, and thereupon 

pray the advice and con'idcratio.n (d the Court', i?tC. And if, 
upon the whole m.Utti afoiCf.ad, by the jirors aforefaid, in form 
aforefaid found, it fltall f ern to the C^rtil of the It'rd the king here, 
that the faid Samue/ Bn.eff the now defendant, is guilty of the 
trerpafs and ejehin.t iiL within-written, in ntwiner and form ns the 
faid within complains ay. init film, tlteri the fain juiors 

further, upon tlv. ir oath, fav, th.it the faid Siimnel Bruce is guilty 
of the trefpafs aiid cjcslnient witltin-wiitieii, in manner and 
form as the faid George /./■''/' witlun complains againft him; 
and they affi-i the d.im.age o' i.im ine f. d Geoyee Laghy by tlie 
occafion witiiin wniicn. In ndes Iiis ct^fls and chaiges by him 
about his fu.t m this bch.di lai i oat, to fixiicnce, and for thofc 
colls and chaigts Co lojty Ihillings. iJut if, upon the whole 
matter afoi< kad, by the jurois .ifoiefaid, in fonn aforelidd found, 
it ihall fcem to the Couit lit re, that the aforolaiJ Sjyyiuel Braccy 
the now defendant, is imt gudiy of the trefpafs and ejeftment 
within wiitten, in manner and fonn as the laid George within 
complains agamll him, then they the faid jurors further fay, upon 
their faid oaili, that the faid Symitel Brace is not guilty of the 
trefpafs and ejeelinent in the declaration within-written fpccificd, 
as the laid Smyi'iei Brace within for hirnfeif in pleading hath al¬ 
leged. And becaufe the Court of the loid the king now here is not 
yet adviled of giving their judgment of and upon the premifes, 
day is then upon given to the parties aforefaid before the lord the 

king at Wejhtihijlery until-next after—-—■—— to hear their 

judgment of and upon the premifes, for that the Court of the faid 
lord the king now here thereof is not yet, &c. 
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Leigh cigaiiiji Brace. 

Hilary Ternty 6. 11111, 3. Roll 929. 


Cafe 


T TPON a fpccial verdict in ejedfment, the cafe upon the plead- If a feoffmentiii;i 
^ ing was thus; fee be 

truftees 

Walter Braccy being feifed of the lands in qucftlon, did, on the ufe 

twenty-fifth d.ay of July^ in the year 1622, make a fcolfrnent 

^ y / mainder to f^'l d 

fon in fee, “ and for default of \ffue of 'he body of the fon," to the ufe of the right heirs cf the feoffor .fbeij 
ever, the son Ihall take an efiate tjd only under this deed.—S. C. Garth, 34s, S. C. 1. Ld. Ray. 

S. C. 3. Salk. 337. S. C. Holt, 668. S C. ii. Mod. lor. I'lowd. 541. Hob. 17a. Cio. Car. 


Cro. Jac. 290. 415.427. 448. Lit. Rtp. 233. 3. Lev. 70. 

Wms. 199. 432. 563. j.Ld. Ray. 568, Cowp. 234. 410. 


8. Mod. 23. Salk. 734. i. PeWi^ 

hereof 
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' thereof in fee to Thomas Wilkes and Thomas FlcmeUy „ , , 

heirs, to the u(e of himfclf tor life, and after his dcceafe tothcr-u/j^ 
of his fon Thomas and his heirs for ever; and for defaiilf'df| 

ifl’uc of the body of tlic faid Thomas B) (tce^ then to the ufe arid' 
behoof of the right heirs of the feoffoi for ever. Walter htacc. 
aflcivvarcis died fo feifed, and Tlyomn hi-, fon entered upon the 
Jaiiils; who, on the fi^xtcenth <lay of Jja'il i68), made his will, and 
amoiigft other things devifed the fame to h’.< fon-in4aw yohn 
Cookes and his heirs, on the body oi Rebecca his tfien wife begot-* 
ten or to be begotten, paying hio debt;, and legacies. The faid 
Thomas Brace died fulled of the laid land-.; and alter his death 
'John Cookes entered by virtue of the fad devife. Sasnuel Braes 
the defendant is fon and heir of the laid 7hcih„s Brace-, and the 
iaid Samuel, after the death of his father, did hkcwile enter upon 
^ thefe lands, yabn Cookci afterwards entered, and made a iualc to 
the plaintiff for feven yeais, by virtue whereof he entered and was 
pofleffed until Samuel Brace ejected him. And the Jury make ^ 
general conclufion. 


The Tingle qucllion wa-, VVliat eftate Thomas Brace took by 
this feoffment ? 


It was argued. That he had a fee-ftmpk, for fiich an eftate was 
cxprefsly limited to him ; and if the deed had goiie no farther, it 
mull be an cllatc in fee, and not otherwife. But that which 
makes the doubt are the words which immediately follow; and 
for default of ilfue o; the body of the Trid Thomas Brace, then 
** to the grantor and his heirs,” It is true, thefe words might , 
create an ellate-tail in a w’il), and alter an exprefs limitation made 
of the eftate before ; and the realbn is, becaiife a man in extremis 
is inops confdii : but it is otherwife in a feoffment, which is fup^ 
pofed to be made upon deliberation, and with advice of Caunfel. 

And therefore it was rcfolved in the cafe of Dutton v. Engrain{a)^ , 
that where the teftator devifed lands to his wife for life, and after ' 
her dcceafe to yohn his cldeft fon and his heirs, upon conditiori 
that he granted an yearly rent “ to Stephen and his heirs; and,if 
yohn d\(cA without heirs of his body, then to Stephen and tho 
“ heirs of his body;” that this was an eftate-tail in John', 
though it was objedlcd, that he nmft have an eftate in fee, others .•, 

wife he could not grant the rent in fee. Now this was in the 

cafe of .1 will; but there is a wide difference between conftrudlions 
of wills and deeds, for the hitler are always taken very ftridtiy 

againft the grantor, and therein the firft intention fliaJl always " 

take place; for the law will not allow any implication which 
can or may be made upon a fuble<iucnt claufe in a deed, to alter 
any exprels eftate therein limited before. As for inftance: It 
has been ruled (/i), that w'hcre a copyholder in fee furrendered 
to the ufe of Frances and John Reeve, and the furvivor; and 


fa) Cro. Cir. 417, 1. RoH Abr. S4’, 
53 *- 


(//) Cio. Car. 367. Roll, Abr. 61. 
folltb, 343. 

“ for 
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' ^ of of the body of John lawfully to be begotteh} 

** then to remiun overwith a msmoRandum, that the fur- 
render was not to be in force till after the death of the furren- 
deror; now if this memorandum fhould be allowed to be 
good, it would have made the whole furrender void, bccaufe it 
had been to commence at a day to come *, therefore it was held, 
that the furrender, being perfed in the beginning, fii;dl not be 
avoided by this fubfequent claiife, but tliat jehn mould have an 
eftate for life only, which fhoidd un be enlarged by iin^catioa 
by a fubfetjuent claiife, either in a ‘ Airrcnder or conveyance, where 
the party might have Cohaiel to direct him. It is true, my 
Lord CoKEyin his Comment upon Littleton (a)y tells us, that “ if 
“lands are givento 5.andhis heirs, habetuhmi to him and hisheiis 
“if he hath heirs of his bodv, aiid if he die without heirs of his 
“body,that the land fhall rcvei t to the donor,” this is an cibte-tai!,' 
for the habendum {bail be conilrued upon tlie whole deed to be a 
declaration what heirs Wdc nvMot in the premil'cs. Hut this 
was all in one fentence (/’), .md for that reafon the cflate in fee 
Was never made perferTt anu a'ololate: it is all but one limilaiion, 
neither did it ftand v/itli any iniplication, as in the cafe at bar; 
and therefore it can be no aiuhui it v to prove that to be an clfate- 
tail. Neither is the Year-Book of Henry the Si,\th (c) an authority 
to this purpofc; where it is held, that if a feoffment be made to a 
man and his heirs, and if it ihoiild happen that he die without heirs 
of his body, the remainder over, that the law will intend it to be 
an eftate-tail. It is true, the book, is fo, but it docs not appear 
that it was the judgment of the Court, but only afferted by 
Counfel arguendo. Hut in the principal cafe, the eftate was once 
made abfolute; which being done, the grantor had executed his 
power, and could never make any farther limitation, efpccially it 
.being in the cafe of a deed. 
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^ But on the other fide it was faid, that this is not an entire fen¬ 
tence, but it is complicated with the whole claufc ; that there 
are many forms of words to create aiwy7ir^c-rr//V; and though it 
is generally true, that the words “ Jicirs of the body” are requifite 
in a gift in tail, yet general words winch arc equivalent will create 
the like eftate; as for indance, lands are given to a man et 
hepredlhiis de came f:ui (d); for the makers of the {tatute de 
Donis (c) did not intend to enumerate all the forms of eftates-taiU 
It is very true, fuch eftates mult be limited by exprefs words, and 
it isfufficlent if by words which are of the lame import and figni- 
fication; therefore Zr/Z/c/aw (f) tells us what an ellate-taij is, but 
does not {hew what w'ords are necefi’ary to create fuch an eftate. 
Now the fubfequent words in this cafe do certainly make an 
cftatc-tail in the feoftec, for they ftiew what ifi'ue was intended 


(t) Co. Lit. »j. a. HoK i-jz. 

(i) Set Mr. FonbLnque’s edit, of Kai- 
lofwr's Equity, 445. 

{t) Year Eooit 19. Utn. 6 . pi. 74. 


I’lo'.vd. 54 r. 

(g; Co. Lit. 20. h. 

(t) ii-Kiho. 1. c. I. 

(/} Litt. ftil- 14. 

inherit 
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inherit, wz. “ iil'ue of the body of the feoffee;” and * this wtift liiif 
fufficiciit to abridge the precedent citato in fee; and if theftf 
words Ihould not be taken in this feal’c, then they arc vain, and ter 
no piirpofe. Thus niy Lord Ro/.le tells us ): If lands are 
given to a man and his heirs, huhendum to him and his heirs if he 
iha]) have any heir? de carnc fuu^ an 1 if iiui, that it lhall revert to 
the donor; though tlic firft words onport a fee, yet the whole 
make an eftate-tail. Agreeable to tne cafe at bar is that of JValts 
i). I'VaJifelld [b]^ whore lands v/erc given to a man and his hoirS; 
and if it happened that he died without “■ heirs of his body,” re¬ 
mainder over ; this is an ollate-tail, for tne lindtation of the re¬ 
mainder over fhews what heirs were intended. But Beak'i 
Cafe[c) is in point; that was in a conveyance by way of feoff¬ 
ment, as this is, “ to the f.rll fon wlio lhall have ilfue, an f to his 
heirs ; and for default of fuch ill'uc, the remainder over ;” this 
was held an eftate tail. 


Curia. The intention of the feoffor is plain, that an eftate 
in fee ftiould not pafs to his fon; for the rubfequent words fliew, 
that he intended no abfolute ellatc Ihomd veft in him ; it is no 
more than if a gilt h..d been made “ to a man and his heirs,” viz. 
to the heirs of li.s body. 

bo judgment was given for the defendant. 


(rt) In al'rWjfin;’the c.uV in till. Yeir- (/>) t. Roll Abr. 

Book, 37, All', pi. 15. 1. Roll. Abr. SjS. (1) Lilt. Rtp. 344. 
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England, ^ llE it romemhered, that onTiiefday, on the morrow 
to wit. 5 ^ All Saii'S in this fune I'erm, before the lord 
the king at Wcjhnhijier, cometh here in court Robert Breedort 
in his p.oper perfon, and gives the court here to underfiand and 
be informed. That wheieas by ilic hi /s and lfatutes of this king¬ 
dom of Eyty^land, every iliac j-jnu i in any caule depending in any 
court of the king within this realm, before any judge or judges, 
ought to be tried and determined by the teftimony of viva voce 
w’itnefics produci d in fuch couit, and iioc by the reading of notes 
and minutes in writing, containing the tcllimony of any wilncls 
or witnefi'es taken in the i'ame cr in any other court, before the 
time of the trial of fuch ifiiie, hy any clerk of any court; and 
whereas a certain information lately, to wit, on the i8th day of 
'Janiiayy, in the 7111 year of the reign of the faid lord the now 
king, acco''ding tt) the form of the liatute in fuch cafe made and 

piovidcd, w?.:> cxhibitei at London in the parith of-in the 

ward of-, before the chid eommillioncrs and governors of 

the revenues of the laid loid the king of the excife appointed, ac¬ 
cording to the form of the liaiute in fuch cafe lately made and 
provided, by one Thomas Gild Gent, who fuedas well for the lord 

the 
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t 3 \e kins; as for himfclf and the poor of the pariAi of Saint Martin 
in the iFislds indie county of Middlijcx againil the faitl Robert 
Breedon ; fliewing that the faid Robert Brerdon^ a common brewer, 
inhabiting hnd keeping a common brewhoufe for brev/ing of beer 
and ale within the limits and jiirifdidion of the general office of 
the excife, fituate in Broad-/hret^ London, that is to fay, in the 
parifh of Saint Marthi in the Fields aforefaid, without firft giving 
notice thereof at the faid office of the excife, or to the commif- 
fioners or governors aforefaid, or to any of them within the limits 
and jurifdidion thereof, in and a'rout the i6th day of Decanber 
then laft paft did make uh- -of and keep a private and concealed 
fiore-houfe or room for laying beer and ale, or worts in calks, the 
fame not being fuch as was openly known, difeovered, or made ufe 
of in his common ufual biwvhouk', to the damage and piejudice 
of the faid loid the king in his revenue of the excife, which was 
contrary to the form of the Itatnle in fuch calc made and piovideil, 
and therefore he prayed die judgment or the laid cornmiffioneis 
and governors by tnat inform.ition, as in and by the laws of the 
excife was devifed and appointed ; to which find inform.i'.lcsn before 
the laid commiffioners anti povcriiors, the faid Robot Breedon af¬ 
terwards, to wit, on tiic tiiird day of Adauh, in the 8lh year of 
the reign of the laid lord the now king, there appeared and 
pleaded that he was not gu'liy of tl'.e orfciice in t!ie laid infor- 
ination contained, ai.d ilnie tke-eejjo.i was there joined : and in. 
fuch manner it VVaS tlnaeopiai prc.LCLded bch-re ill-, f.iid conimi!- 
fioners and <ioveino;s cl the it venue ot the l.ia! lord the kin;' of 
the excife, that aflerv'anb, to -.vii, on the k-d tliird day ufAIarJe 
in tile 8th yeai abovvfdd, tli.ie tue laid co.n.nifficneis and i;ovei- 
nors adjudged the liud Robtit to be guilty of the premiles ol-- 
jedfed to him by the information aforel.dd ; !rorn which faid judg¬ 
ment and detennin.ition, and for b.avnig rciicl in the preinifes, 
the aforefaid Robert iheedon afterward;., to wit, on the :t4lh day 
of April, in the 8th year of ilie ttign of the f.-id lord the now king, 
according to the form of the ilarute in fuch cafe lately made and 
provided, appealed to the ccmmil'ioneih of the appeals, by the laws 
and Aatutes of this icalm of RnAand in fucli call* .tjipoinlcd; and 
the aforefaid Thcmjc, who fued as well for the fii'l ioid the king 
as for himfclf and t.ic poor of the pai ilh of Saint Martin in tbs 
Fields aforefaid, on the 30th day of Oehier in the 8th year abovc- 

faid, at Wejhmrjier in the county of Middlej'cx, bcf-rc ■ —. . 

Bodington, -- Lock, and- (Ihaltoiicr, Fdquire;:, coni- 

miffioners of the appeals aforefaid, in due manner appointed for 
this purpofe, accoruing to the form of the ftatiite in fuch cafe 
made and provided, to prove the hid Robert guilty 01 the pre- 
miles in die laid infonnation fpccified, olfered in evidence certain 
notes and minutes of the cv dence given by Lhomas Ibuerard, 
"John Booth, and Henry Cafeburt, tlien and now being in full life, 
and refiding at the city of L ondon, witnelies before the faid chief 
commiffioners and governors of the leveii’jc, upon the trial of the 
iaid illue, before them then taken in writing by one Edveard IVorll, 
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Sfq, clerk to the fiid chief commiflioners and governors, id[t|^0ill 
any lawful authority; and although he the faid Robert Bhedeit 
then and there allcdgcd and objected to the aforcfhid commi^Oliers 
of the apiK-.ds, that the faid notes and minutes ought not by th? 
laws to be icad in evidence, and prayed that the faid TImnas Eve- 
ntrd^ 'John Bootby atid Henry Cnfehurty being then and now in 
full life, as afore is fet forth, might be produced to give viva voce 
evidence upon their oaths before the faid commiffioners of the 
appeals : but the faid coinmi/noncrs notwitliftanding have adjudg¬ 
ed that the faid notes or minutes fo as uforefiid by the faid 
Edward Nocll taken, without any lawful authority, ftiould be read 
in evidence, contrary to the laws and ffatutes of this kingdom of 
England \ the aforefaid T^'ornas Gil/., the judpan-nt fo as aforefaid 
given by the chi^f co nmidiuners and governors ot tlje revenue of 
the faid lord the king of the excife upon the evidence aforefaid, 
daily endeavours and contrives with all his power to procure to be 
conf lined, in contempt of the laid lord the now king, and to the 
damag", prejudice, .uid nnnifeft grievance of him the faid Robert 
Er>'<-d'j)i. and toiurarv to t!\c law and cuftom of this kingdom of 
England-, and tlfis he is i^iJy to veiilv; whereupon he the faid 
Rchert Brn-don prays the writ of the laid lord the king of prohi¬ 
bition in till,'? behalf, to be directed to the faid commiflioners of 
the appeab, to prohibit them, lelt they admit the notes and minutes 
aforefaid in evidence in die taufe aforefaid. 


, ; ♦f 272 3 

'VCafe 130. Brccf.lon d^ninjl Gill, Tjni, 


. Ifi ftatute give 1-?^ the flatute 12. 
’.'•|urifdiAion to 


Ca'-. 2. c. 23. certain iirpofitions arc given 

to fo chl king upon t^er and ale and other liquors for the 

^,|he comm^if- jjiorcafing hi'' m.'jefiy’s revenue ; and thetorfciturcs and offences 

an within that ae^ which arc committed within the limits of the chief 

>a«ppea’l from office of excife in Lond.'iHy are to be determined by the commiflioners 

' theirdecifioti to and governors of exciie appointed ■' by the king, or the major 

^miffioners part of them ; or in cafe o! an appeal, then by the commiflioners 

trf re- p^j- legulatiiig that dutv. 

quiring them to rr 00 

^^minethefafl j^y. 2, c. It. an additional a£l made for the better 

e^t^her colleiiliig die faid duty, aiJ preventing the abiifes therein, 
tjy confelTion it was eiMvifed, 1 hat no common brewer lhall let up or alter any 
of the party, « brewing veiled, without notice thereof given to the office of 
or by the tc excife, or lhall ufe or keep any private or concealed ftorelioufc, 
fi * “ cellar, or other place, for the lavng any beer, ale, or worts in 



^^ine wit- (.Qoiej. f^f up niadc ufc of without fuch notice niven as 

iJiielfe dt nove, ,r c . I--A’> ° 

o«Ad cannot de- afoitl.iid. 

bfermtne on tiie evidmcti of rhe written minutes of the depofleions of the wiine({es examined before 
'•'the commiflSijners^ cjrf./,, if fuch witiieflesate alive and foithcomlng ; and if they do, the court of 
.king’s bench will grant a r kmiiib i 1 iun juoaJ ihe uaeption of fuch written evidence, although the 
i'\Aatute fay, “ that the judga-mt of the commifIi.<nrrs of appealItiall C. z. Salk. 555^ 

; Comh. 414. S. C. j.Lil. Ray. *19. S. C. 3. Ray. 267, Ante, 151. 6. Com. Dig. 

^Prolubition" ^A. 1.)* 4-Abr. 

Br NoTfti 
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t^OTE. The appellant is fiift to lay down the finglc duty of Bri*o4*i 
excife in the hands of the comtniffioners, and to give fecurity to 
the commiffioners ofappe.i!s tor the fine and forfeiture which was 
adjudged againft him, if the indginent liiould be atfirmed upon the 
appeal, and likewife to pay double collsj but it roverfed, thcti the 
informer is to pay double colts. 


The plaintiff fuggefts, for a /)r4/..'ezVf5«, that by THE 

LAWS OF England, when an if-uc is joined beiween tiiepa'-i..‘ '15!^' 

it ought to be tried by tlie evidence of witnelles vrvii vccc^ 137. 

and not by notes or minutes of their tcllimony ; that an informa- 148. 
tion was exhibited againft him before tnE coMMiSsioNLRs of 
EXCISE, fetlingfoith, that he was a common brewer, and did keep 
a private ftorehoufe witliout acquainting the faid commiflioners 
therewith ; that he was found guilty i and that he appealed from 
their fjntencc to the commissioners of afi'kaLs, bt fore whom 
the informer produced as evidence the mifiutA taken before 
•The commissioners of fxcisE, and that the ufitnejjes who 
gave evidence there were llill alive ; which minutes were allowed 
as evidence by the commissioners of appeals, 6 cc. 

The queflion now was, Whether a piohibition fliould be 
granted, directed £0 them, not to admit fuch evidence ? 


Those \Vho ARotjED /sr the prohibition infifted^ that fuch 1 
evidence before the commissioners of appeals was irregular, 
and that it ought not to be allowed in any court where tlic party 
may be examined viva voce 5 that the words of the ftatutc are 
penned, as if on purpofe to prevent fuch proceedings, for after the 
appeal is given to the party grieved, and authority to the com- 
JClissioNERs Or APPEALS to determine the fame, the ftatute 
Acquires them “ to * fummon the offender, and upon his appear- * [ ^7^ J 
“ ance or contempt to examine the faift, and upon proof made, 
either by confeffion of the party or by the oath of one or more jgj 
“ witnefles (which oath two of them have power to adminifter) ' 

“ to give fentcnccjand to ifiue out warrants to levy the forfeitures^ 

‘‘ &c.” So that the llatute having provided in what method the 


COMMISSIONERS OF APPEALS lhall proceed, and having given 
them power to adininiller an oath to the vuitnejfes^ it is plain that 
depojitions taken before the commissioners of EXCISE cannot 
he read as evidence before them. Belides,the realbnof the thing 
fpeaks that fuch depofitions cannot be given in evidence there, 
becaufc the ftatute has not appointed any officer to take fuch 
minutes : neither is their tlcrk upon his oath : and the party cart 
have no remedy againft him if he take fuch minutes wrong; 
hor can he compel him to take them right. He cannot be com¬ 


pelled to put them in writing } what is done is to help his own 
memory ; and never figned by the witnefles till of late. This is 
a new offence created by the ftatute, and a new penalty impofed, 
which muft have been determined in the courts of common law, 
if the law-makers had not ftiewcd how the proceedings ihould be, 
VoL.V. S and 
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B«e.vnaw and what proof llirvilu viz. “ a voluntary confefiioit, of 

cTui! ” oath of OIK-or iiKjjc iviincJi'cs,’’ which thk Ci. MMJSSioXKns 
Of ArpKAi..’* h.iva power toadniinincr. Now it woul J liavc bct'ti 
to very little purpoic to ^ivc them that powci, if they miftht as well 
admit any foimci ilcpulitions to be read in evidence, which indeed 
can ha no evidence before rHt coMm»>sioni:u& of txcioE 
themfehes, and much lefs befoie THE coMMIS.sioi.'F.RS 0!» 
A FA)' aLs i for iht'v arc to hear the caule oiigin.illy, without any 
regard to w'hat has been done by 'ihe comm i.ssios i,rs of 
h et isE. They arc dirceted to proceed jjt a difFerent manner 
fro).-! die romotcjii Saw, by which law’.ill e-faitiination^ of facf are 
to be m.uic by wdinefi’es and a jury. It is true, a jury is not 
recjulfcti in Lhis cafe, but witnelii-s arc flill neceda '' to prove (he 
fadt, and rh.ti upon oath vir.i zx^cc: •, and the rather, beeaufe the 
party nvay h.ivf liberty to rrofs-oxaiiiine them. In atuints, 
th.c v\itn< lies .n e examined upon o.ith r//' wj?, though no other 
can be p iiil'iccd bn? fneh who '>,.‘.ve evidence in theongiiial catife. 
So hi’tc the \v inefbi are <-\iniined by the COAntfSMONERs of 
ixcriE S^ut t,n one bd'', .uni jiuie.ment is eiven by d.limit; 
ihcretorc ti;e p.jrfy nmll h.ivc .i right to have the witiiciles 
• [" 2|'4 j * examined -jb upon (lie appeil, elpccially lifu the caufe is 

nowbi.f<)iC another jin lidiiftinn, uhich wascri ate.! Iv^r the benebt 
ct ihepa'-ty, that he might have ju 11 ice done, ilelide'*, v.here-cvcr 
.an acl of p.ar!ian’!,‘nt gives .in appeal, the j'oet .as well as the lain is 
alwa /s cxjmined upon the apped. As, lot inllanrc, in the c.ifeof 
^ayrV.ray, where two juilices have power by the Ibilute i8. E!i%. 
c. 3, to make an ordf;r to charge the parents for the niaintcjuncc 
of the baftard, from which order they may appeal to the fellions ; 
and there iris thcconllant praifficc to examine the l.iil again, and 
not to rely upon the examiiution taken before the twojullices. 
It cjtnnocbe objected, that depofitions taken in infciiot courts are 
tranfmitted both to THE nKLEGArr.s and to thr (‘hancery, 
and read and allowed there without rc-ex.iuiiiiing tlie witnell'cs; 
for this cafe is not like the proc-x'dings in thole courts, where 
fuch depofitions may be read as evidence, becaufe the cluncery is a 
court by prelcription and ancient ulage, and there are Conunjf- 
(ioners on both ltdes to fee julhee done ; but a conllant ulage 
cannot be in this cafe, for it is a new-created jurifdiChon. I'he 
ilatutc 43. Eilz. c. '2. gives authority to two jultices of peace to 
determine the {btilcrneni of a poor man likely to be chargc.ible to 
a parilh ; but there is an appeal given to the s]uartcr-lelIions ; 
but it was never known that the fcinoiis was governed by any 
notes taken by the clerks of the two julliccs who made the 
307,3051 originiil order. 'The coiritniinoners of bankrupts are appointed by 
a new law ; but if bankruptcy or not Ihould be the quellion at a 
trial at law, the depofitions taken before fuch commillioners fhall 
not be read as evidence, but the witnefles fliall be examined again 
viVa ’uece. 

1 'he s'ext Qt’EiTioN will be, Whether this court will now 
kiterpofc, fuicc by the Ilatute the judgment of the commis¬ 
sion'£r.s 
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libUkKs OF APPEAJUS is to be final ? As to that matter, the inttvan 

grievance of the plaintiff begins at this court of appeals, vi'ho have usu/r 

proceeded in another method than what is dircdled by the u»:t ; 

and therefore the remedy is proper in this court, who are not 

deftred to determine the caiife, but only tointerpofc where another 

court ufes any extravagant method, in proceeding contrary to 

their power. * For this court prohibits the csurt of aumirahy * f 275 3 

and the eccleftaftical courts^ even in fuch cafes where they have an 

Driginaljurifdi(Sion,ifthcy either deny or delay juilice {a). So in 33 - 7 '^* 

fuits for tithes, if any thing arife concerning the bounds of parifhes, 

or a modus dccirmndi^ they arc prohibited (b). So where they 

deny the proof of a thing by one witnefs they will lilcewife be Fuzk. 79. 197. 

prohibited though this court cannot examine the original 

caufe ; for it is an oppreflion which the common bw will not 

allow. So if theyp/V/Vaff/row/^ fhould icfufc to give a copy of the 

Jibel, this court will grant a prohibition quoufque^ (^c. (d). 

So if a jujfice of peace refufe to lign the rate lor tlic poor (cf 8 Mod. 335. 
or if a Corporation will not chufc officers, it is ui'ual for the court * ‘"8- 85. 
of king’s bench to grant a mandamus (f for this is for the pre- 
fervation of order and government ; and I'uch proceedings are not 
to Kike any thing from a proper jurifdi£bon, but to hinder them 
from proceeding irregularly. Wow although the ftatute fays, 
that the judgment of the coMMissioNtRs of appeals 
“ (hall be final,” and though the commissioners of excise 
had a jurifdidfion of the fubjedl-matter, yet if they err in their 
proceeding, this Court will take notice of the whole fail, to 
do juftice to the party injured. As if the ccmmissioners 
OF EXCISE (hould examine witnefil-s, but not upon oath, and 
give fentence, which is confirmed upon appeal, this court would 
rcverfe that fentence, though the ftatute is, “ that the judgment 
of the commiflioners of appeals (hall be final.” 

Those who argued on the other fide faid, that where a 
jurifdidlion is created by aft of parliament which gives an appeal, 
that muft be the laft refort ; and in fuch cafe this court may 
command them to execute their power, but cannot reform their 
judgment (^j. 'I'his ftatute gives the commissioners of 
APPEALS power to examine witne/Tes, but leaves the method of 
fuch examination to themfclves. Now the nature of an .appeal is, 
that the court firm whofc fentence it is brought has done injuftice 
to the party, and therefore it is very reafonable that the fuperior 
court Ihoultl, know upon what grounds they proceeded below ; 
fvhich cannot be done more efFedtually than by reading thol'c very 

(a) Fifz N. B. 4». 5. Co. 73. (f) Ante, »57. z. Salk.4z8.435. 

{b) Hob. 247. C. Mud. 229. Comb. 422. Foley, 3<». 

(«) Shotter V. Friend, 1. Show, y79. 2. Stir. Cafes, 65. 3 Lac. Ahr. 335. 

3 S 3 * 39 ^* edition ut Bott't Pooi Lawii, 

{d) See 6. .Corn. Dig. “ Prohibiticn” p. 

(F. 15.). (g) Set Ret v. Commifli >ners of the 

(«)Yelv,93. Cic. Car. 333. Land Tux, i. Term Rep. 146 

S * depofitiotts 



in 
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Bnttnou dcpofitions which vv'crc taken there. * The cafe now before'the 
Oitf i-; lint by reafon of any complaint that Ibme of the vvitnefles 

W'. re ivH cx t'liiiKiJ, or that tfie commissioners of excise 
rcfufi-ii to take tlieir dcpofitions, anJ examined only one fide, 
for in Inch cafes it had been proper to make applicaticn to this 
court ; blit it is to re examine the fame witnefies : and to what 
jnrpole fhould that he, uiilels to deny what they have already 
Kvorii, U’hieh would be to introduce perjury, liefides, it would 
tend to make the couit of appeals an original junfJic^ion, which is 
contrary to the very nature .ind inti.iit of appeals; for thofe com- 
niiffioncrs are not to admit any new evidence, they muft take the 
c.ife as it was before the rommifiioners of excile, and Judge whether 
they have done right or not. 7 'o (ay, that orders and decrees 
made bv commidioneis o( charitable ides, upon vVnofitions taken 
before them, fliall not be conlirmed by the court of cdari^cry upon 
reading thofe rlepofitions, is not applicable to this cafe. It is true, 
the matter midf he re-examined there, hocaidc the ffatute gives 
tiiat court junfdiftion in thofe cafes ; for it requires Inch orders 
and decrees to he certilied into that court, under the feals of the 
coinmilfioners, within fuch times as (hall he limited in their com- 
mifitoiis, and then the chancellor is to take fuch order for the due 
execution thereof as he (hall think tit. Neither can the prai^ticeof 
the jufticcs of peace in the feiiions upon appeals rule this cafe, for 
they have a difcretionary power to examine tiie witncil 's again 
viva yjtf, or take fuch cxanvnations as hive been made by thofe 
of the inferioi jurildict;ons. Nor is tins cale like tho(e where 
prohibitions have been granted to e^-AiJiajlical coiirtSf becaufe by 
bringing the appeal, you ;■ liint the junfdidtion of thofe courts. 
Cafes in Lnw As for tho('e proiiihitions to jpintual cduris-, vvhete they deny the 
nclF-quity,3'l6. proof of anv piymeii; liy one witn.d-, it (eeins to be very unrea- 
Cait'ii' Ifonahle, wiu-;i they h tve an original ju ril'd id ion of the caufe, that 
they Ihonlil not proceed in theii own methods. It is true, the 
(latute empowo: s them to examine witriefics upon oath, but does 
not fay whether it (hall be in vvf.ting or not. Now if the com- 
Miss tuners or t xcisr caufc I'uchdepofitions to be v/ritren which 
have been taken before them, and iranfmit them to TfjF commis¬ 
sioners or APPEALS, that is an examination upon oath. 

* jf 277 ] * It is much better for the party himfelf, that the depofitions 
(hould be in wilting; for if a witnefs fliould die before he can 
bring an appeal, he may have the benefit of fuch depofitions to be 
read in evidence (or him as v/ell as againfl bun. LalHy, The 
proceedings upon-lhc fiatutes ia?//(:rup(s cannot be objeded 

to this purpofe, bccaufe fuch proceedings in interior courts arc not 
conclufivc ; but when adions are brought in this court, they muft 
be determined according to the conilant method ufed there. 
Comb 20-. Neither does the court of king’s bench fend mandatory writs to 
others to ilired them w'hat judgment to give, but to command 
them to proceed according lojiillice. Now THE commissioners 
OF APPEALS proceeded, and gave judgment in this cafe ac- 
cofding to fuch evidence as was given below; and it is in their 

power. 
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power, whether they will h;ive tlie oath in writing or not; but it 
has been the conftant piactice to have it in writing. It nuiil be oi/jt-tH 
a:;iccd, that this a6^■ has r.ltlcJ nocouilb of proceeding in this 
cjJ’e, it has only excluded trials by jury ; <iiid where no fucli tii.ils 
aid, the fact is always determined by ilrpormons in waiting : as in 
chancery, there arc cafes of the highill natuie iiiedby tire oaths of 
vvitnehes, upon written depoiitiuns talven heloie an examiner in a 
ciofet. 


Ct.'RiA. The common l.iW does not require, that wltncfl'es 
fluill be examined t xcept where the tiial is by Jury. 

I'hefe depofitions were taken in court, wheie the evidence is ^ 

cuteied ; and when that is done, the parly has nothing to do but Salk. s86. 
to appeal from an injniy fnppofcd to be done by an inferior couit; s??- 
and it is very fair to iranlinit that evidence wdiith v\as given fSS* 

before them, .nid upon which they gave their jndement. it is 
true, they would have 1 nt commission 1 K? or appfax.s 
try the canfe c/e ncz'c^ which is contiary to tiie vi'iy iieLturc of an 
appeal. '1 his {Litutc diieet-, “ that the commiHioiiers llirill 
“proceed by the oath of witiulies, or the confeliion ot the party.” 

And the lait reioit i" in 'I’lii: commissijni.u •> 01 api>i.ai.s, if 

they dp not meddle with what is out ot then junldielion ; which *• Show. 171 

is not the complaint now, but only oi the conife and method of 

the proceedings. 'I'he cafe of Shutter v, Fr'iend [a)^ which w’as Comb. i6o. 

lately adjudged in the court nf king’s bench, conii s near this cafe ; c.inh. 142. 

for there a prohibition was granted to 1 hf co\ ns 1 ok y court 

6C6. 

.Mri«r,4i 3.907 
Hoh. 247. igj 


by the common law. 

For which rcafons nothing wa'-' dc-'iie at this time. 

But after. Ill Kiijli}' in the ninth year of IVilUam the t.. H. BI. 

Thitii^ upon farther coidideration, a proLihitiun was gianted quoad 
the admitting of the depositions taken in Wiiting beiore the coni- 
niillioners oi e-xcii’e, lor the eommillioncts of appeal ought to exa¬ 
mine tile witiiellcs dc novo on the appeal. 

(n) I. Stiow. 17,'. 



of the BiJh'jp oj J' niton rdter (eiilence, hecauie- they lefufed to 
allow the proof of a payment of a hgaey by ooc witncls. 
* But a prohibition w.is never ys t granted to any eeilejia/iicai 
cnuit for proceeding accoidmg to fuch eiideiiee as is allowed 


Criimwcll ngahij] Grutifdalc. 

Middlesex, } T>E it remembered, that heretofore, to wit, in 
to wit. \ " Michaehnai Term laic pafl, before the lord the 
now king and the Lady Mary the late queen, at ITeJlminfiery 
came George Ihomwellf by Samuel Aldridge his attorney, and pro¬ 
duces here ill court then there hisccrt.iin bill againfl 'John Grunf- 
adminiftrator of goods and chattels, rights and credits, W'hich 
were oi Roger Urlwyn-t late of other wife L'ver, in the county 

of yeoman, deceafed,othcrwife called l/rlin, of Tver, 

Otherwife Ever-, in the county of Buekingham, yeoman, who died 

S 3 inteftaic. 


Cafe 131. 



CftWMWltL 

againfl 
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intcftatc, as it is faid, in the cuftody of the marfhal, &c. of a plea of 
debt; and there are pledges of profecuting, to wit, John Doe and 
Richard Roe ; which certain bii! follows in thefe words, to wit : 
“ Middlfskx, to wit. George Cromwell complains of John 
“ Grunjdale^ adminiflrator of all and fingular the goods and chat- 
“ tels, rights andcredits, which were of Roger Urlvuyn^ late of Iver, 
otherwife Every in the county of Bucksy yeoman, dcceafed, 
“ otherwife called Roger XJrliny of Ive’y otherwife Every in 
“ the county of Btickinghamy yeoman, W'ho died jnteftate, as it is 
“ faid, in the cuftody of the marfhal of (he Marjhalfea of the 
lord the king and the lady the queen, being before the king 
•“ and queen, of a plea that he render to hin; forty pounds of the 
lawful monies of Englnndy which he from him qqjuftly detains, 
“ for tb.ir, to wit, that whereas theaforefaid Roger in his life-time, 
“ to wit, on the ftrft day of Jtdyy in the year of Our Lord one 
“ thoufanc fix hunaied and feventy-four, at the parilh of Saint 
“ Clement Dandy in the county of Middlefex aforofaid, by his 
“ certain writing obiigiuory, foaled with the leal of hirr the faid 
“ Roger in his hlo-timt, and to the coqrtofthe faid lord the king 
“ and lady the queen now fiiewn, the date whereof is the fame 
“ day and year abovelaid, atknoulcdgcd hiinfelf held and firmly 
“ bound to the aforefaid George in the aforefaid forty pounds by 
“ thefe words, /« quadronti HbriSy to pay tlie faid George when he 
“ might be thereunto required ; yet the aforefaid Roger in his 
“ life-time, and the aforefaid John after the death of him the faid 
“ Rogery though often required, the aforefaidyir/y pounds to the 
“ faid George have not, nor has cither of them, paid, but him the 
aforefaid Ro^er jn his life-lime, and the aforefaid John after the 
“ death of him the faid Rogery hath hitherto wholly refufed, and 
“ the aforefaid John doth ftill refufe, and unjuftly detains, to the 
‘‘ damage of him the faid George of * twenty pounds; and there- 
“ fore he brings fuit, &c.’' 


And now here at this day, to wit, on Wednefday next after tl^e 
Octave of Saint Hilaryy in this fame Term, until which day the 
faidyo^a had leave to imparl, and then to anfwcr, &c. before which 
day the aforefaid lady ^een Mary diem fuum elaufit extremumy 
before the faid lord the king at Wejiminjler came as well the 
aforefaid Georgey by his attorney aforefaid, as the aforefaid Johuy, 
by Robert Stone his attorney ; and the faid John defends the force 
and injury when, &c. and fays, that fie ought not to be charged 
with the debt aforefaid, becaufe ne fays, that the faid writing obli¬ 
gatory is not the deed of him the faid Roger Urlwyn. 4 nd of thjs 
he puts himfelf upon the country ; and the aforefaid George like- 
wife. Therefore theiherift'is commanded, thqt he caufe to comp 
here before the lord the king at IVcJlminJler^ on Wednefday next 
after fifteen days pf Eajler^ ksc. by whom, &c. and who neither, 
&c. to take recognition, &c.becaufe as well, &c. The fame day is 
given to the parties there, &c. Afterwards the procefs between 
fme parties aforeiaid is thereupon continued of the plea aforefaid) 
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by refpitiiig the jury thereof ^>ctw?cu thwn,heibrc thclortlthc 
at Wejlmtnjiir^ until Friday itt the morrr>w uf the Jf^rrfisn -^'Ovr 
Lordi unlds the truOy and wcjl-hciov'td o^'the lord tite kin',' joHN 
Hi>Lr, Chief Juhice of th,’ foidk»ij tlie kht;;, .tfligned ro 

hold pleav in the court of ih" faid ^ jrd the (•.i.'ii In-forcthc k/jv- 
I i i-.n.lf,lhaU btfbie coiiie, o,i rV’j.'.vt,-, yv not ofter iiJleen tKiys of 
K.ijitr, :it W>■;. i ,MiN'5Th5, in ;.'i eat ''>11 j>k slicin,5>v krrer 
of the ftatuU’, i5cc. for v/.uii <'t jou)j>j <i:c. Ai wntcli da; Kdore, 
iic. font here his lecord hciure Viioi 1'"I/;} tbeii; v.'< •id.-j, '‘vit, 
AKTtK tvARlis, on t!ie Jav and at di'i'l ee -vit’nij». ant I'nt-J, 
hefoie JuMN Holt, Ka:;j_hty Chnt fndn-'' of’ (in ir.ru tl’e knjj 
jt^iifued to hold plem-. in the ceuir -y liu' fVn! lord the khi. Ivhiina 
the king hint^eh’,afrcxTiatol with i \c.r-‘, i’ hofl'anaii), hy -vrni 

of the lhitute,<Jic. ctimesthe within-siain^a (i ‘-oKUt Ch o M w f i f., 
bv his attorney within containetf, atxl the wsthtn-n;»med Jots\’ 
(.iKUffsiJALi', although foleinn/v caILd, did not coine, bet made 
default j therefore tJ\e jury whereof nteutum is 'Aitlnn-tuaJe js 
taken againli him by deiauk. .Aivd the hnoff ol tltnl jiiiy being 
called, fume of them, to wit, ''/..'an’S »d the paiifh of 

ht, Giles in the /''A/r/j, C.-.c.anc, arid are {won* ujuan tkil jury; 
iiJtd becaufe the relf of tire juiors ot the fiiao jnrv dad Tint apiK-ar, 
therefore otbeis of the bye-Uaiuley^, hy the i. ".J ftienjf of the 
county of MukUefex witiiin-written being chedeu lot tiiA porpoie 
at the requed of him the laid Gfoftc .k Cru\;\v£L.'-, and by the 
command of the jutkees atbrefaid, arc new2\ appointed, whofe 
names are allaled in the panel witlhn-wutten, according to the 
form of the ifatutc in fuch cafelatclv tri.'deterd pi oAdetl. Atvs? the 
jurors fo newly appointed, that is se ihv, ''fz.'.'y3 Cvf’r axy.l 1 m^oiliy 
Fharnhuryy being called, Itkcwife came, who being dioten, tried, 
ctlid fvt'orn to fpeak the truth concerning the matters within- 
coulained, together with the otlicr jurors aforeiaui before imju- 
nelled and fw'orn to this purpofe, lay upon shtvr waU, that tau? 
Ro^er iJrlvjyn inteftate, the laid John CaH ujvS pale in his IKe- 
tirnc, togetlier with oite y^utte Urkvyi/y wt/c of the atKietiid Rc'er^ 
figned and fealed, and each of tliem figned ars-J fealed, as bis tieed, 
and that they delivered, and each «J thi Ui delivered, to the laid 
George Crumwelly a certain writing, in form of a writing obliga¬ 
tory, which certain writing follows tnilvele words : N ot SRixT 
UN1VF.RSI fer prarjentss ins Rot.EttVM UxLWTX arai Annk 
“ my wife, ot lv£K, alias .tvER, in the county of Bt/eGHgiyam, 
“ yeoman, ieneri et fir/niter chligarj (jEO. Csl.’UWEi.l iei 
** (omitut, pruniiil. de vigivti hi quadrants hl>rij hoMje et Irgs/lis 
** mancta /Jngliu' folviti. eidem Gro. CJrum well lerta 

*♦ attorn, exeiutaribusy admiitijirataribui vei a^'.gn. Jxis.^ud qmva 
quidem Jolutianem bene ei fideliter faeieti. ablign ssse h^rtdeSy 
“ execuioreSyil adaiinj/iratoreSyUtcos Jinniter ptr ft afmiis : Jigilla 
“ tnco Jigillat. dot. pririio die 'Juliu ainist segni RtOTS Caroli 
“ bRCUNOl, iniJLJimoJexcenteJimaJ'epiuageJiJiis quarto.'* T’rfli 
*♦ CONDITION of this obligation is fuch, that it the above-named 
Roger Urlwyn and my wife, his heirs, executors, adminiftraters, 
or sffigns, lhall pay, or canfe to be paid to the alrovcfaid George 

^ S 4 « Gru»mi% 
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Crumwi 11, « Crumvjelly his heirs, cxccutofs, adminiftr^itors, or allign^,th^ Aitfi ’ 

and twelve fhilluig** of good and lawfuj 
in and upon t.ie tv/enry htfh of Decmher 
“ next enfuing the date hereof, at or in the dwclling-h.^ufc of the 
‘‘ abovefaid Gt’-Jr,?'.’ Crumv.'ell \n Sunhtir\, that then tins prefenf 
“ obligation fhall be void ar,d of ijo effect, or elfe to remain in 
“ full force and virtue. 

r<.oGf.R. Urlwyk, 
''The mark V 
Anne Urlwyn. 

as by the fame writing is inanifed and appears. But whether, 
upon the whole matter aforefaid, by the juror's aforefaid in manner 
and form aforcfaitl found, the afoiefaid writing obiigatoiy, in the 
declaration within mentioned, fpecified to be the net'! of the afore¬ 
faid Roger Urlzuy)}^ or not, the fame jiiror.. are whoDj ignorant, 
and thcicfore they pray the advice and conEdeiation of the court 
here. And if upyn the whole matter, hv the fnd in;ora in form 
aforefaid found, it lhall appear to the court heic, that tlv faid writ¬ 
ing, in the d.-cl.ir.if]on withm-vvi itt-n fpecnied, be the deed cf 
Roger Ui .v.\n the intcllatc, then the Gnie jurors fiy upon their 
oath, that tne faid writing i'. I'lc deed of tlie aforel.iid Roger 
Urlivyn the inieflatt, and then they afieG d.,ir..igcs of him George 
Cn/rmce!/, by occafion of the detention of (he debt within-wi itteiii 
belides his ci ils and charges bv him about '.us fuit in this behalf 
l.iid out, to tvvc Ivepcnre, and fo- thole colls .md charges to twenty 
fhilling: And it upon the whole matter aforefaic., iiy the f-.id 

jurois in foim afoic laid t’oun.l, it (hall a|.'pc’ar It) the court here, 
that the aforel.inl wilting is not the deed of tire laid Roget llrlueyn 
^ 281 3 the iiittflatc, tlitn the l.utie iuiois upon their oath lay, tlic? 

writii.Li; is nuulio cI-mI iifiiie f.iivl I'rhvy'u^ as tlu“ 

aforelaid '^cln (rruiJihJe v.itliin by pleading luuh alletiged. And 
bccaufc the touic <d the f.nl !< nl the kii'g now heie aic net ye; 
advilld what judgment tf) ;ivr ol and up<<n the jiitiiiift;, a day ij 
thereof given to the paitie.- alcjKhuil beloie tlie l>>ui tne ieinr at 

//'jy/w/z./Ar, until-(l.;y iit: t alter-, te. hear tlieif 

judgmtnt t)l and H['on ilie premik;, (oi (hat the t ou.t ot ■lie loitl 
tile king liere is not yet adviftd tiie.'-tof, A'c. 


agatttjt (( qP twenty pounds 

Ckumh-a**. ,, , C V ) A 

“ money of h 71 '’land 


Cafe t 32 . Ciiiniwcil GinnUUItk 

A declaration in T~>VB T' groiJ ; t D fri fortv pou,,d.-' broiigh' .rt'/'iurr the 
4ebt on a bond Xv as c.xee'utcr of Rogt-r G-l\yn. I h. planUiA 

^rfvproruTby deeWd, that Gr/ui-v, cthetwire f/rno , i.i the i ,-..r ibya, 

l^idencc of a did, by a Certain writing ohligatoiy faled b; hi,,,. , hi come 

bond vi^id/r bound to the plaintiff j;: forty pounds by thek woids, “ 


ix^uadrtnts A- u g,^a<iranti libri 
hii- * 

J. C. ». Salk. 461. S. C. I. Ld. Ray. 335. .‘i.C. Comb. 4->7. S. C. 3. Palk. 73. 

.»a*. 50a. S. C. iz. Med. igj. 2. Junes, 58. Co.T.b, 60. 86' 187, jsS, 477. i. 
4 * 4. Ba:. Abr. 65J3. Cowp. j^8. 


5 . C. Holt, 
Caitli. 2'S4. 

Upon 
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Upon mn eji faflum pleaded the jury found a fpecial verdict, 
that RagcrUrlin did fign, feal, and deliver to the plaintiffa certain 
\tfriting following • ‘‘ Noverint, &c. nos Rogerum Urlin, &c, 
“ teneri etfirmitei p^/4v/r;GEORGlo CrumwelL ;« com.pradid. 
“ Mid, de vig'mti in quadrants lihris-^ idc. dat, prhno die JuHii 

anno regni Regis Carom Secun’di, 1674.” They find die 
condition of the obligation was for iiient of twenty pounds 
twelve (hillings, and that it was ligiied with the mark of 
Roger Urlwyn. 

The' queftion was, Whether the bond found by the jury will 
warrant that fet forth in this declaration ? 

Those who ARCUEo/iir it infilled, 

That this was a good declaration and a good verdid. 'I'licy 
agreed, that if the condition had been collateral, there might 
have been fonie difficulty to find out the meaning of thefe wonK 
in the bond : but here the bond and condition make one entire 
obligation, and the inglnti Hull be rejected as lurplufage ; for jt 
can have no fignification here, becaufe it is not according to the 
condition. If fo, then quad) ants mull be taken to be the word 

fignify the fum in which the obligor intended to be bound, and 
then no rule in law will be broken ; f>r though it is an infenfiblc 
word, yet the bond is good. As for iiiHance, a man was bound in 
fejjdnta far fexaginta librisy and the bond was held good Ca), 
So if a man be bound in jeptuagmta ct quinquapmta libris, this is 
good for feven hundred and fifty pounds ( bj, though the jury did 
pot find that the obligor intended to be bound in llicha lum. 

It was argued on the otherfidey that “ quadrants''' will not 
anfwer the word quadraginta y" and that in all the cafes whero 
l>onds of this nature have been adjudged good, the words which 
denote either tens or hundreds are plain and clear. As to the cafe 
of Party v. Dale (c)) in my Lord Hobarfy who has reported if 
different from all the reporters of that time ; for it was, “ Nove- 

RINT univerft per prerfentes noSy fsV. teneriy in quinque- 
“ ghitis libris j” this was adjudged agalnft the plaintiff in this 
court, becaufe “ quinquegiutis” was not a Latin word. It la 
true, upon a writ of error brought in the exchequer chamber, he 
tells us, that moll of the Judges were of opinion, that it was a good 
bond for five hundred poundsi but no judgment was given upon 
the writ of error, the caufe being ended by agreement: but all the 
other reporters of that cafe fay, that the word ended in “ gentisy* 
which always fignifiesan hundred pounds. Justice Croke {d\ 
tells us, that it was in quemquegentis libris. Justice Yelver- 
TON (e) fays, it was “ in quimquegcnt." And my Lord 
Rolle f/j, “ in quinquegenUs libris.''' And yet judgment was 
given for the defendant, becaufe “ quimque” or “ quemquegent" 
was an infenfible word, by which a man could not be bound. 

(tf) a. Roll. Abr. 147. Cro. Jac. (c) Hob. 119. 

^08. Hob. 19. {d) Cro. Jac. 146. 

( 4 ) Hob. J16. ». Roll- Abr, (*) Yelv. 65. 

147 . (f) 2. Roll. Abf. 145.. 
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So in the cafe of If'alter v. Pirgot CaJyXhG ^fcptua^* for ** ftp- 
“ tingentis libris*’ had a plain figniHcaiion; for ’■^feptua'* is pait 
of a good L»tin word, as fcptufigmia. But fexagini can never 
he. taken for Icxcentny for there is jyj fuch word, as it was held iir 
the cafe of Gery v. Davis {h) \ and tlu>ugh JusTlci. Croke 
has rcportetl it (^) to be fexagi>til<y yet judgment was given for 
tile defendant, it is true, if it had been or 

“ gi/u” lor '■'■frxagintay" that is g<ood, bccaufe thofc words have 
all the fame intendment, and the is right; but ^untbagL^it'* 
fur quiitiraginia'’ is wrong, and lo is “ Kiigeui" for 

gnita (djP Si'/fiiiitij" inllead of fexagintu lihris’* has 
been held gntxl (t'), bceaidc it was an lialiiin homly and not 
intended to be put into Lift in. is ofto'sejinu} Uhrii’' a good 
bond for eight}' pound’', tor it i-.i^ the fame Inrnihcation j. 

But the word “ qui},l}\r„ti' in fi;., caie is infcidibic,, there is no 
fuch Latin word, and lo the d.:}cifd.ini is bound in no ium at ali; 
and iflo, the plainntf cannot have judgment uixiii this deciaration 
and verdidt, cither ;f> to the I’iuti, foi that is not kiio^vn, nor in 
what ycai the bond was nude. 

* But THE SECOND .uul more dilhcuit jioint was concerning the 
date of this bond, which feemed impollible ; for xhi: year d/ the Lard 
was applied to theyrcir af the Hug's rcigii. And as to that, there 
was a cafe relied on fo'' this piirpoie (g )y viz., the bond was full of 
fjfc Lntin, and is tranferibed by Yee ykrtun, Ju/iic<\ who was 
CovNSELy'')> the pluntiijfy it was dated, Ites ‘viginti die OclabrsSy 
anno regniregnur demine nojln "jacobiy Deigiaiia yhigliay Seoiitc, 
(Jc. fie Scoiitv jtwln.^ de y/ngl'm qmidrngefimojdundoy i6oB i and 
upon demurrer the phiintilFh.id judgment i for in that cafe tbo 
parties to the bond, and ti\e fum in which the obligor was bound> 
was fufficiently cxprtlled ; and though there was no foch year as 
tite forty-fecond year of that king’s reign over Enghnul.^ or the 
fixth ot ScotluTuly that v/as not held material, bccaule a nun may 
fugged a date where theie is no date at all, if the deed be good ; 
for the defendant muft anfwer that, and not the date (k). I'hc 
la'vV v/as held to be fo in the reign of Edward the Fourth (i) ; 
for then an adion of debt was brought on a bond, in which the 
plaintifF declared for fo much E'lejmjh moytey^ and fhewed that the 
bond was dated 8. die Decembrisy anna 78, without laying what 
year of the Lardy or of the kingy when it ought to have been a»m 
14.78 ; this was held to be a void date, and that the plaintiff 
might declare of what date he would fiiice the bond deliveredy, and 
ftty primo deliberat. on inch a day {k). So where debt was brought 
on a bond (/), dated the fifteenth of Piovembery in the twenty fifth 


(a) Cro. Eliz. 417. 

(A) 1. Roll. Abr. 147. ydv. 105. 
(t) Cro. Jae. 33)5. 

(d) Stiles, Z41. 257. s.Rol. Ab. 147. 
(«) Hob. 19. Cro. EKz, 208. 

(y) i. Roll. Abr. *47. 

1. BrownJ. ]ic> YUv. ly}. 


(A) Noy, S7. 

(i) Year Book 20. J^dw. 4. pi. I, 
21. I:d!v. 4. pi. 38. Glib. L, £.214, 
(t) Salk. 4^2. i». Mod. 193. 

(,1) I TO. Jac. j 36. 2. RoU, Ahr. jo6, 
Si’iJii, 414. 
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tf Elizabeth-) and upon non ejl faSlum pleaded, the jury found that . 

the bond was dated the fifteenth I^ovemher^ in the tivcnty-third of ' 

Elizabeth,- but not fealcd until the eighteenth of November-, in the 
twenty-fixth of Elizabeth ; and the Court was unaninwufly of opi¬ 
nion, ciiat the verdidt was well found for the plaimiiT, bccaiife, upon 
thisgcneral ili'ue, it appearcil to be the defendant's deed,though there 
was a variatjee in the date of the bond iilelfupon which die plainliif 
had declared. So it was held in Goddard’s Cetfe fa)^ that the date 
was not any part of the I'ubRaiice of the deed ; that calc was thus : 

Goddard-, as adminiftrator, lirought an adtion of debt upon a bond 
againft the defcnd.int, which was made to his inlcilate, and d.ited 
the fourth Ji<ril,\n the twenty-fourth of hlizabtih-, tiic defendant 
pleaded, that the intellate died before the date of that b>)iid j and 
concluded his pica, that the writing )n» eft faidum, ; tlie jury 
found that ih'’ defendant did delivet it as ins deed tiie th/itieth of 
July, in th'. year before, at which time the inteftute was living, 
and they found the bond it: bevc w?/;i7, but that he died hcfoie the 
date in April, * yet the plaiiitift’had jii.iginent ; for though in * [ 283 ]| 

pi admg he cannot aljcdge the dejivciy belnra the date, b"e.iijie lie 

is elfopped (that is, he is concluded to fet foitli the truth), yet that 
fhall not conclude the jury to find it. 

Bur as to this It was argued, that the variance between the dat« 
pf the liond as found by th. jurv, and tin date in the bond on whicli 
the plaintiff declared, is vciy material ; foi .he date in the decla» 
ration is part of the defeription of the b 'lul ufelf’, and by faying 
“ etijus dat. eji eifdem die et anno,'" the idaintiff has tied himfelf 
to that very date, and thcrefoi e it is necell'ai y that ihould be found. 

It cannot be denied, that if he had declared on a bond bea; inp date 
. fuch a day, and the bond bad been found to be of another i!ay, that 
had been void, Now this is to the fame cffedl, for tiiere can be no 
difference between dnt. and cujus dai. ejl, tAc. The date 

of the deed which the plaintiff has fet forth in his declaration is the 
only thing which can entitle him to an aiflion; and if the date of 
the bond found vary from that date, then theic is no fucii bond 
as that upon which he had declared. If a man malce a feoifment in 
fee, dated the tenth of September (^b), and the feoffee, reciting that a 
feoffment was made to him the eleventh September, give authority 
to another to receive livery and feifin for h\m, feenndum formam 
chartegy this is held a void feoff ment, bccaufc the wan ant to 
receive livery is by a letter of attorney, which gave him power to 
take it fecundum formam chartee, dated the eleventh Septembery 
when in truth the feoffment was made the day before; lb tlrere 
being no, feoffment made on that day, by confequence he could not 
bayc any warrant to receive livery Jeeundum formam eharttey dated 
fhe eleventh day ; therefore it was held void. As to Goddard's 
Cafe (c), that cannot be urged as an authority againft the de¬ 
fendant, becaufe the jury found the date of the bond to be according 
as the plaintiff had declared ; for, in truth, the bond was dated the 

(a) a. Co. 5. {b) Cro. Eliz. 604, (t') 

fourth 
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fourth Aprils the twenty-fourth of Elizuhrthy and the pl^irttlft 
declared upon a bond of that date, and the jury (cund it in httc 
verbuy though the delivery was before, viz. in the life-time of the 
plaintirt's intellaic ■, but here the jury have found the date of a bond 
which differs from that upon v/hich the plaintiff'declared, fo not 
like this c .ff- '■ In the cafe of Dodfjn v. Kry, which was obje£led 
out of Yclvcrton [ c' on tlic other Tide, though the y,.-ar of the king 
was iniltr.;:c n, as in tins caf ’, y-1 the year of the L'v dy 160K, was 
right; .vhich was the true rcat'on that prevailed with Jns'iICE 
CkOK E to give judgnier.i for the plaintiff', In the cafe of Lane v. 
Piegda.i Cb) the dcckuation was gtnei.il. hut in all thefc cafes 
the jury found it to ho the deed of the dcfoiidant, though dated at 
another time j buthete th. y have nut found’t to be his deed, but 
that he ic.tled quad him feriptutuy and fo leave u tf the Court to 
judge wJiethcr it was the fnne deed upon which the plaintiff’had 
declared ; fo that it there be any variance between the finding of 
the jury and the deciaiation of the jilaintift, the Court cannot judge 
it to be the fame bond. 

The Court held the date in this cafe to be iinpoffiblc, fo it is 
a void date, d'he plaintiff' has declared upon a bond cujus dat. ejl 
luch a day, and the jiiiy find the bond to be of an i.npnilible date ; 
fo that the bond ftMiiul by the veidict cannot be the fame upon 
which the plaintiff’had declared. And upon this exception they 
inclined agaiiiff the plaintiff. 

But adjournatui. 

(a) VcK’. 153. (J) t'lj. |ji. 136. 


L 5 'uc 11 c- 3 ' Sir Thoiii.ts C’lci ke, 

TN ejectment there was a vcrdicl for the plaintiff'in the court 
* of king’s bench, and a writ of error brought in the houfc of 
peers. 

A motion was afterwards made for the dire-llinn of the Court, 
Whether a capiatur (hall be awarded againll the di f^nd.iiit .? which 
is ufually cior.c ofjicio for a fine to the king lur a breach of the 
peace. 

But now bv a late ffatutc, 5. & 6. Will. 3. c. 12. it is enafted, 
1 hat no capias pro fine fhrdl be profecuted ag.dnff tlic defendant, 
“ either in trcfpafs, eje/.lmcnty affault, or ('.die impi iibnment; 
“ in lieu wlic'icof the plaintiff' is to pay the p'uper (jfficci, upon 
ligning tlie iudgmciit, fix fliillinj^.- and cigl.tpeiicc over and 
“ above the uiiia! fees.” £0 ;h.it now it will be o rsr to have a 
capia) awarded, fince the prohibits its cxicution by remitting 
the fine. 

The Court, therefore, whs of opinion, that the capias fhould 
|ie wholly omitted. 

Blackwell 
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cafe;iiir: 


IN trefpafs, aflault, and falfe imprifonment, the plaintiff declared, The 

that the defendant, “ on the firft day of February^ in the eighth * 1 ’® ‘fejfofiia # 
year of the reign of the lord JVilUam the ’ThirJ't now Ki»^ of 

“ yc. with force a„d ar,ns, &c.- "rl'f 

Upon not guilty pleaded, the plaintiff had a verdifH:; and the 

POSTEA being flayed, the queflion was, Wlictlier the plaintiff fub/equent"'*'to 

fhould have his judgment ’ for the declaration was of Rajier thetnaj.isaidtd 

Term lafl, and he had declared of a trcfpafs on the firft day of ‘•’c verdifl. 

February^ in the eighth year of JP'illiam the Fbinl^ which time was s. C. 2. Silk. 

not yet come. 662. 

1 1 1 • t I • /?-< r . . s. C. 3. Sdlk. 8. 

IT WAS ARGUED Jor the judgment, that an vr.fojjible time is no S.c:. ^<011.389. 

time at all, and that this miflakc fhall be helped by the verdiit; 5 >* C. 12.Mod. 

that the plnntitf could never have had a verditil, iinlefs the trcfpafs 

had been proved to have been done before the bill filed ; and that 

he could give nothing in evidence after the action broutjljt. So fKb. 1V9, 

where the plaintiff declared ('<7), that the defendant returned him Cro. j.ic, 6 z^» 

in fuch a parifh, quod aptaret et conficeret a fuit of clothes for 97* 

him, and does not fhew the day or place, this was held nood after i 

verdia. 94- 

■Hunb. 223, 


But on the other fide it was faid, that the plaintiff could not have stu' 
judgment in this cafe: for as it is certainly true, tlsat he fhould icyl 3 *'=‘♦ 5 * 
never recover where the caufe of aaion apfiears to be after the 3- Rurr. 1729* 
fuit commeiiceJ, fo the reafon is the fame wIk ic the day is not '• 
come at the time of the judgement given, as where the caufe * 9 ^* 
appears to be aftei the a.ilion ccannK nced j aial tlic reafon why it 3", 
is erroneous is, becaufe tlie plaintifl’ had fued, wlicn it appears he 5. Com, Diy, 
fiad no caufe for fuch fuit. IV hen the defendant had pleaded “ 
not guilty f he then denies the charge in the declaration, and it (C. 19.). 
is impoffible that the jitry fhould find him guilty of a fait which 5-^ Abr. . . 
never was coiumittcd i therefore it inuft certainly be wrong to BuU. N,'p.,8^ 
give a judgment for that which, upon the face of the record, Dougl. 681. 
appears to be impofhble. The want of allcdging a place cannot 
be helped even after a verdiit; as in an adtion on the cafe in nature 
of a confpiracy brought ag.dnfl two fetting foith, that thev 
were joint mcichants of a itock of wares, and did not fliew where, 
the * plaintiff had judgment ; but it was reveifed in the exche- r 1 

quer-chamber for that very reafon. Now if the want of alledging a L ^'^7 J, ^ 

place is not helped after a verdidt, no reafon can be given why 
want of time fhould. The cafe of Hamblcton v. Veer (r) is an 
exprefs authority that the plaintifl' cannot recover damages for a 
time to come after the ad^ion brought: it was an adtion on the cafe, 
wherein the plaintiff declared, that one Veer became his apprentice 
oft the twenty-ninth of September, in the fixteenth year of 


(u) Cto Jac. i- Keb. 693. 697.—See alfo Corny. 

(^) 2. Leon. 75. Moor, 18?. Rfp. 232, 

(r) I, Lev. 299.' 2. Saund- 169. 
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Charles the Second j and was to fcrve him nine years j that 
ferved him five years ; and the dcfcmiant on the laft day of 
Otlobcr^ ill the twenly-firli year of Charles the Second.) had procured 
the (hid apprentice to depart out of his fervice, per quod the 
plaintiff loft the profit of his fervaiit pet toturn reftdnum termini 
prnd. vetitur. ; and it was adjudged, that the plaintiff could not 
jecover damages for fo much of the term which was to come. 
It is true, that too much time was laid in that declaration ; and the 
reafon why the plaintiff could not recover damages was, bccaufe 
the apprentice might return. But in this cafe the jury could not 
have any conlldcration of a time which was not come. As to the 
objection, that an impojfthlc time is no time, and if lb, the want of 
alledging a time is helped after verdict, that may be true, and 
yet not to this puipofe, becanfe here is a certain time fet forth in 
the declaration, which will come, and place are fiich mate¬ 

rial circumflances, that they require certainty in a declaration, and 
fomeday miift be laid before theaftion brought, which is not done 
here ; for to make this to be in the eighth year of King IViUtarn^ 
you mufi: rejeiit twenty days, which will never be allowed. 

Cor I A. There mnft be evidence giv'^en of .a fail done before 
the uefion brought ; the time is but a circumftance of a thing 
done ; foi when by a traverfe it is nude part of the ilfue, fucfn 
traverfe is never good. 

So the plaimiff had jiul..^mcnt. 


The King agahijl Keat. 

'T^HE DEFENDANT was iiidiftcd at the laft afTi 2 es, both at 
common laWy and upon the Jiatute of Stabbing (ajy for the 
murder of one 'James If''ells ; W’hich indictment being tried 
before lluLT, Chief Jujlice, the jury gave a fpecial verdidl to this 
effeit : 

Before the faid fait committed, viz. the fifteenth of fune 1696* 
the defendant retained the faid 'James If'ells to * ferve him as a 
gardener, and being in a little room near tlje kitchen, he fent to the 
faid IVetls to deliver the key of the garden to the defendant, which 
herefufed to fend. One Henry Phillips^ who was the perfon fent to 
demand the key, returned, and told the defendant that fP'ells refufed 
to deliver it. The defendant immediately went into another room 
and fetched his fword, and came to fVellsy and expoftuiated with 
him about the delivery of the key. Wells told the defendant, that 
he might have it if he would : thereupon the defendant (truck him 
on the head with his fword, and Wells having a fnead of a feythe 
in his hand (truck at the defendant; but the force of the intended 




(a) 3, Jm, 1 . C. 8 . 
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blow was prevented by the rack in the kitchen, in which the Tne 
iej^e ftuck. Afttrwardsthru ft at the defendant fcvcr.al 
times, and thereupon the defendant killed him with the fworjJ- 

The tiueftion was, Wiicdief tins was mun'er or not ? 

The defendant being at bar,defired that Sir HartholOMFW 
Showkr and iVIr. E’li Rfc might he Ins Counfei, which was 
granted; and A'lit. CowtusR. was alhgni. d by the Court to be of 
Counfei for the king. 

Then they moved that he might he bailed, beinga gentleman of rite king’s 
quality ; which was denio/j b\ the Court, as it was in Biic.l'fti. r's iiench wilt 
Cafe (a)f HoLr, Cbi f ‘'/i.afirr. .atrinuiiig, that the Court 
could not bail intill aitcr the party liad liis cleray 

a * L j oJ .Af. r .illovved. 

alJovvcd. 

I. SjIJc. ic;. Skiii.tlSj. t.Vtnt. Comb. iit. 29S. Stiles,467. 

*[2%] 

In the Hilary Tt rm enluing it was argued for THE KINO, A m.rfler,ottW» 
that this was murd. Vy and nut for two realoiis, though there was 'efuiins 

no exprels mai.ec Jour.cl. 

First, ijecaov'e tiie .lefei'alaiii was doing an unlawful aft when 
the death of the party enfi'cd. fctchc!liilfwr^ 

Secondly, 'Fhe deceaftJ was killed without any provocation, returns and e*. 

And in both thefe cafeb the law implies malice. bis'ftTram 'Intf 

First point. 'I’he dtU-ndant was doing an unlawful aft,®" rrccivmg m 
which was, in corro,;ting hi^ ftivant with a fword drawn, a very 
improper inftrument for that purpofe ; and death thereupon on the bead wi* 
enfuing, the law will imply malice from the nature and manner of ii;sr<ivoi^. The 
doing it to make flic aft murder (/'). * My Lord Coie^c) fervani aim* a 

mentions feveral cafes which have been adjudged murder, where hu>«^atth«hea 4 
death immediately follows the doing an unlawful aft ; as in ftcahng 
deer in a park, and the thief ftiooling at the deer and killing a boy which be hs4' 
in a bulh (d) ; fo the fhootiug at a cock or hen, or any other accideiitaily in 
tame thing in which one has a propel ty, and a man is killed, this *>«« 

is murder, bccaufe the aft was unlawful /'e). There could be no |h(f 
malice in thofe cafes cither agaiiift the man or the boy, for the dc- ,f,e VervinA 
fendants were not actjiiainteJ with fhcin ; but the fifts being continuing «a 
unlawful, the law couples the event to the caiifcs, and fo implies thrutt at Idoi 
malice to make it murder. Nay, Lord Coke (f) goes a little um« 

farther ; for he tells us, that if death enfue an aft done with an 
ill intent, though that intent extend not to death, and though the v,uit with tkt 
criminal did not know the party flain, yet it is murder. And he fword — 

If thik be mam- 

Jli4itthtrr or murder. —S. C. Comb, ^06, Jones, 34''. Oedb, 154. Keifw. 136. Kef/. 6^. 
I. Hale, 454.473. InfUr, 26*. i.Hai.k. I’. C. el:. 2y. f, 5. 9, Cowp. 83*. 3.11ac. Auf. 

567.671. 4. Bl. Coni. 176. 
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gives an inftance of a man throwing a Hone over a wall amongft a 
multitude of people, which he knev/ were coming from church* 
v/ith an intention only to fright them, and one is killed, this is 
murder (a). This is applicable to the cafe at bar ; for the de¬ 
fendant might not intend to kill his fervant when he firft correded 
him with a fword * but that being a very improper inftrument 
ibr correction, thews that he had fomc ill intent; and death enfuing, 
it is murder. Agreeable to this was the refolution formerly in the 
king’s bench, in the cafe v. IVormallattdOthers (b), in the 

eighteenth year of "yavus (he Flrji : they entered Hyd. Park-^ and 
one Hillock and others, who were fervants to the keeper, com¬ 
manded them to ilancl, which they refufed, but fled ; thereupon 
one of the fervants fhot at them, and w’ounded one ; then they all 
turned back, and one of them killed Hillock^ for which they were 
all indicted for murder tnaiitia prtecogitatd-, anu ’'". re convicted j 
for though there was no malice to the party fiain, yet they all 
coming into the park v.'ith an ill intent, and to do fume unlawful 
aCt, and death enfuing, the law implies malice. 'I'he like indict- 
hicnt was againfl: my l.oid Dacres and others (r) for the like 
oft'once, for which tlu.-y were conviCted and executed. Now all 
thefc cafes extend to make that murder by implication of malice 
picpenfed where death enfues by the means of doing fome unlaw¬ 
ful aCt by the perfon killing, though death was not atfirlf intended 
by him \d). But there is yet a llronger cafe where, by the dpi^ 
iiion of ALL THE Judges oi- England, it v/as ruled murder in 
the k».epcr;jf a park for kdliug another, though the perlbn killed 
was at that time doing an unlawful aCt himfelt; and this was 
HoUcveay'U.'uj'e (e)y Wnxeh was thus: A boy climbed a tree in 
JuJlerUy Park to cut boughs, and Hollovjay the woodward com¬ 
manded him to come down, which he did j he then tied him with 
a rope to .t horfe’s tail, and Itruck both the boy and the horfe, 
which running away with the boy, thus tied, broke his fhoulder, 
and thereupon he Imincdiately died ; and this was adjudged mur¬ 
der, though I/oilo-wi-.y liad no intention to kill the boy j but being 
killed wiiliout making any r'fiftance, by one who had no authority 
to correct him in that manner, and though the pcifon thus killed 
was doing an unlawful aC\ in cutting the boughs, the law implies 
that malice was piepenfcd, which was the rcafon of that judgment. 
Now the moil favcuiable thing which can be faid for the defendant 
Keat is, that his tervi.nt lent him a fancy anfwer, for which he 
might have corrcCicd him j but then it muft be done with a fit and 
proper inflrument, and not with a fword. It is not a material 
objcClion to fay, that becaufe he had no intention to kUl 
liis fervant, thcrcfoiit cannot be murder ; for in Hollo~ 
xvay’s Cafey before-mentioned, he had no intention to kill the boy, 
ytl that was held murder. 'J'hc law was the fame in the eleventh 
year oi' Henry the Seventh (f)y w’hen Fineux, Chief JitJiicey 
gave the rule, “ 'I’hat if two be playing at fword and buckler by 

('a) («) Cro.Car. 131. S. C. FaJm. 547, 

(A) z.Kcll. Rep. 110. S. C.Falm. 35. S. C. Jones, ig8.—See Fofter, aga* 
(c) Moor, 86. 1. Hale F. C. 454. 4. BI. Com. 199. 
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Confcnt, and one kill the other, it is felony,” becaufc fuch plays 
ire unlawful ; and vet there is ni^ mte olon of killing. So in this 
Cafe, the hrlt afl: of heating theferv.int with afword was unlawfu. ; 
and it has been conihmtly I'lltJ that \vhere death cnfius an un¬ 
lawful act it IS murder; for it caiioi-t he int ndeJ in this Calc, tuat 
the maftcr thrull at his feivant with a f\eord anirno corrigtntli. 
So it is where J. meets B. in tli • (lici t and cudiiels him, and B. 
draws his fvvmrd, and then ji. kilK him, i: is nuiish r ./J ; for the 
firft a£t of beating him v/as unlawful, aiul the iil event (hall be 
coupled to the firlt act. 

Sf.cond 1 ‘OiNT. The dcccafed w.is klllrd avithout atiy 
provocation ; and in fuch cafes likcwife the law (,u/;di! s malice 
prepenfed. 'I'hc piifliing the ju'iConer with the fnc.ul ol dne frythe 
cannot be a provocation to juitily this fact, becauli; it w.,s in 
defence of his perfon ; it was fubfequent to the fadt begun by the 
matter, wliich was unlawful, vlx. the ftriking the fervant with a 
fword; for which readms this nuift be muider. 

* Those who ARGirrn for tJ.'c clcfaidi'-.t^ began with the 
definition of murder, which, in the old hooks, ,s defined to 
be “ Oiculta hominii occ’fo'” .ind tlie reafoii of it was, becaufc in 
former ages, when thcDnnts and tJu' hlotni'iir^ inhahiteJ here, the 
malice between them and the En^Ujhmm wnis li) great, that if any 
perfon was killed, and it was not known by wdiom, ibr mm dcrer was 
taken to be cither a banc cu' a Nonnan^ unleCs there was plain 
proof chat it w'as done by an En'ihjhman. It has ivnv another 
definition; for “ murue.R is where a man of fouiHi mind .aid 
“ memory unlawfully kills a leafoinble creature ra rermn natui a 
“ under the king’s pe-ace witli malice forethought, either exprefiej 
“"by the party, or implied by die law, fo .is lie die wiiliin a year and 
“ a day after the fai^t (/»).” Malice mull thc.efoic he the foun¬ 
dation of murdc}-^ both at common law and upon the ftatutc of 
ftabbing ; and fuch malice, me Loui Coke [c) t.’Ms ij>^, is “ the 
“ compaffing to kill, wound, or beat another yi-./ci'i? ammo fo 
that if there be any ludden occafion of heat or quarrel amongft 
men, and they immediately fetch their fwords and g(i uuc i.!ic field 
to fight, and one is killed, this is not murder, bec.iule it w.r. not 
fedato animo^ wfithouc winch theri. can be no ma! ce, and co;r<e- 
quently no murder. I'he iaw I'f (jod admits of this d.llinhiioii, 
and has in fortic meafure dii'peid'-d with die Si- tli Como indnuor, 
by which we are loibiddeii to kill : tor God eommandi i the chil¬ 
dren of Ijracl-i when they divided the land of (djUaaUy to give the 
JLcviti’s fix cities of refuge, and to appoint fomc fuch cities for 
themfelvcH, that tlic Haver might fly thither who killed another 
unawares(<:/), that is, without malice; and this was to preferve 
himfelf fiom the next kiidmar, who had power to put him to 
death; but hts power did not extend to taxe vengeance on him 

{a) t. Sid ?.77. (.) Inft 51. 

\b) 3 Inlt. 47. (.1; Tne Bookof Numbers, chap.xxxv, 
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who killed anofh'.T withoi't vi’v malice ; and therefore this re¬ 
medy vva^ niovided, lelt he ihoiild delfioy him in his rage. lJuC 
if he fniote the decccifcd with an iiiftru'ie.nL of iron, that is, pur- 
pofely or wilfully to kill him, or with tar(.'\ving a (lone which 
might piob.'.bly kill him. or with a hard weapon of wood, or if he 
thruft him out of haired, wiiich nnift be inahee forethought, or 
linote him in enmity, fo tliat he died; in all thefe cafes it was 
murder. So that if (he m.io (layer was not in enmity with the 
pen'bii (lain, or du! n(>t feek his harm, then the magiltrates (>f the 
C'ly were tt) give judgment belw'een him and the next kinlman^ 
* and to deliver him to ihe city of refuge wlilther he fled, where he 
was to be contined till the coming of the high prieft. It is plain, 
therefoie, that if there v/as no m.dice in 'he (layer ag-ainil: th« 
perfon flain, he was not to be punifhed as a murJ'’rcr by tlie law 
of God. Sanefuanes weie alio allowed hc:e in England for¬ 
merly j hut (Iiey v\ere taken a way liy the flatute 23. lien. 8. c. I, 
which lii.ewifc tilers away the benefit of clergy from thufc who 
fli.'il commit wilful niU'sL r of inahce p cpi in'Ld. And another 
flatute, I. Edvj. 6. c. 12. provides, that in otlur cafes, that is to 
fay, if there be no malice prepcnf.'d, the parly fhall have the bene¬ 
fit of clergy, and (he piivikge of fa.lainary. To .apply this 
to the profent c.tfe : tiieie is no exprefs malice found; fo that if 
there were anv, it mud bo implied by law citiicr for killing the 
fervant in piufuanre of an unlawful ivt begun by th i mafler, or 
by killing linn without a’ y mannei of provocation, a.s it has been 
argued .igaind the piiie u'r. "The maiice cannot be implied in 
this cafe for killing the fervant in purfuaiice of an unlawful aff. 
My Li,'d CoL,: [a) has put the cafe fo generally as to the unlavv- 
fulncfs of the ait, (hat litllc can be colleeied tiom it : he tells us, 
that if the did ail be unlawful, and d' uth enfuc, it is inuider. 
It is true, he induncts in a .man intending to (rc.il a deer in a 
par!:, and fiicotiiig at tlu dcci, he kilN .1 boy hid in a bu'.h ; this 
he lays is murder, though he had no intent to Initt (lie boy, 
bccaiife the iirft ait was unl.nvlul : fo likeivife in the cafe of 
tlirowing a done over a wall and killing another, v/h.cii has been 
obferved on the other fide ; this is murder, becaufe the law iniplies 
malice. Kut mv Lord Ih lc (h) was of another opinion, for he 
tells u.s, that if the unlawful .ict want cleliLvratu n, ir if no perlonal 
hurt was intendLU to .morher, it is no more than man-u lughtLr. 
Befides, that intent mull e.xicnd to deatii, du n 11 b.-only to com¬ 
mit a trefpaf-, or to beat a man, and tiearh eniue, th.it will not 
make it muuiri'. '1 ne: elore my Lord (-iki dillinguilhes with too 
much nicety upon the hie of a man, and direitly coiuiary to the 
Ltvitlcal laii\ and it is not warranted by the authorities which he 
lias cited in thcinarginofhis rhird Inlfitutes; which .are tliele: * I'he 
firtl is in the reign of Henry tic Fontth (r), which is no more 
than the opinion of tlie Court, that if a nun kill another by mif- 

(0 ;; !r!'. 56. (,' Veil Eor.k, i. Hen. 4. pi 18. 
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fortune he fhall forfeit his goods, hut fliall have his pardon cx 
gratia : noW this is rather an ."uthoritv for the prifoncr, than 
againlt him. 'I'hc other cafe was in the reign of Henry the 
Seventh («), where, by the opinion of Fim'Ux, Chief JiJiuc, it is 
held, that if two play at fvvorJ and huehlcr by the command of the 
king, and one is killed, it is not lolo,”.^ ; but if the king had not 
commanded it, it is i-tliervvife ; f,/r tiiough fuch g.uncs are fuffere.f, 
they are notlauful; v.r.ich is as much as to fiy, titet the kittg 
may tolerate what is unl.iwh:!, en i taat it n it to be piefumed. 
The fume Chief Juftice v.si; (pimon, tiut if a men tlirow a 
ftone over a houfe and kill saoiher, it is not feior.y; which is 
denied bv BroeXe in abridging tire cafe (■•';), f-i that it is but one 
Judge’s opinion againff another: belide", Fi\m ux d'.'cs not fay 
it is but only felony, neiii.ei d-iee he rnention whether 

that felony is* vvithi'ut the beneilt oi -clergy. And iny LorU Ceie[c) r 
himfelf gives fume inflances where death enl ifs an ualav/ful ail, 
iind yet it is not murder : as if two men fall out, and prefcntly 
fetch their fwoids and go into the held ..nd Irgl.t a duel, and one 
is killed, it is not murder, becau! 
fed [d). Now it cannot be den'.ed, but tliit i 
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to fight a duel (t’A and yet he was of orvbdon, tint this v.ee. net 
murder. Thofe cafes of (hooting at a deei and kiiling a man ;iie 
not applicable to this fa£l; for the act of riuiotiog wes not only 
unlawful, but it was voluntary, and the iinniedi.ue cauie cf death ; 
fo likewife was the throwing a hone ; for tiio..U',h no n alwe tvas 
intended to the perfon (lain, yee it is plain tint tlu- ile/er did not 
value who was killed. Theicfore grear care ought to [’e taken 
to diftlnguifli rightly in fuch cafes wdiciv llu life ot j m.in is con¬ 
cerned. For my Loyd Cukc\ iiirtiiuliioii i-, t(io narrow, in 
that “ it is muuler if death cidhe an Ui.hutlui abb/' becauie the 

muft not be only unlawful^ but ‘vcluntnry. If a man fhould , RiicU PJeas 
climb an apple-tree to fteal tlw fruit, and fall dov'n by misfc.rtune efthe Crown, 
upon the head of another under the t:ve, and kill him wi'i'.out 4 *®- 477 - 
hurting himfelf, tiiiu is not murder, and ycu no man vrill deny 
but dealing the apples was an unhtwful cot, and death d;d enfue 
that adtj but the fall which was the caufe of it was involuntary, 
and therefore it is not murder. ' It is likewife to be conii- % 
dered, whether the a^t is done Jedalo or in paulon; for if 

in palfion, it is not matcu ial who wrs the agirreiror ; ao foi i:i- 
ftance: If there be malice betw.en y/. and Jd. and they fight, and 
y/. is killed, it is murder in B. tiiough A. gave tlie firil blow; fo 
if he. had aflaulted H. and then fied to a vv.dl, and in his ov.-n 
defence had killed him: though it is quedfioned by my Lord 
Male (f)^ whether this is murder or not. But both thv.fe cafes 
are put, where the malice was prepenfeJ, fur it is that which is 
the material matter to make it murder, and not by v,hom the iirft 
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ftroke was given. The caf.- in Cr/7J^e(a) is much flronger than 
this now at b.ir. Two hoys were {igh.ing in a field ; one beat 
the other fo that his nole bled j the boy wen!: home to his father, 
being a mile cliftant from the place w.hcc they fougl’t, and ''om- 
plained to him; who immediately came iiito the held where the 
other boy was, and after fome foul language llruck him with a 
cudgel, of v/liich ftrolce he died; this was adjudged manjlau^Jder 
only, becaufe it was upon a fudden occafion; the lather was pro¬ 
voked by feeing his fon’s blood, and no precedent malice in him 3 
and though it was at the diflance of a mile, yet it was but one 
continued paflion, and the firfl' heat of blood not cooled. This 
svas a cale wliicli my Lord Hide {!>) put for law; and yet it was 
as unlawful for the father, upon fuch a pne.-ocation, to corre< 5 t that 
boy, as it was for the prifoner to beat his fervaat. 'Fhe cafe of 
Rex V. IFormidl {c) mentioned on the other fide, is not like this; 
becaufe he and his companions came with a malicious intent to 
rob the park, and either to maintain their purpofe or kill the 
oppofers. Ajid as for Hrdlowtiy’s (‘r/Je (d y the a6t was fo bar¬ 
barous, that it could not bi‘ fi.iind otherwdfe than murder; for the^ 
boy who was killed gave the keeper no manner ol provocation, 
but fubmitted hitnfelf to his mercy, and he turned him over to th«! 
mercy of his horfe. 

Second point. Malice cannot be implied in this cafe by 
killing the fervant without any provocation, becaufe there was 
undutiful and irreverent language given by him to his maftcr. 
It is true, tiiis is not fuch a provocation which wiil julfify the 
mafter in cutting his fervant on the head with a fword, much lefs 
for killing him; but ftill it is a provocation, and the books 
mention, * that the law implies malice where a man is killed 
without anv provocation, which is not this cafe, for there was a 
provocati('n (c). A butcher and others quarrelled, and in the 
affray the butcher w.is hurt; one cd’ the perfons in that former 
quarrel came by his fiiop three days afterwards, and made a wtv 
mouth at him ; upon whiili he came out of his (hop and cut him 
on the calf of his leg w.th a fword, wJiereof he inftantly died (f). 
Now here being a former quarrel, which had continued three 
days, the Court, upon the whole matter, dire£ted this to be found 
murder; but if there had been no precedent quarrel, and the 
wound had been given upon a fudden provocatit^n, by ir.aking a 
wry mouth, without any intention of killing at that time, it had 
been otherwifc. 

Curia. It was juflifiable in the fervant to ufe the fnead of 
the fey the after a cut made on his head by his inalter. 'I'he provo¬ 
cation given to him was very flenJer, and may be ellcemedas 
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none at all, becaufe, after the anfwer ferit by the fervant, the p i- Thi Kik« 
foner expoftulaccd with him for fome time. . 
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AN ai 5 lioii of trcfptfs ami faUb impilfomncnt was brought for 
(icuiiiinit the pl,iin(if}’ in ciidody until ho had paid eleven 
{hillings for his dolivcianoo. 

The defendant pleads the jurifdiclion of the court of confcicnce 
in London ; that they h,id power to make orders and exadt obe¬ 
dience to them; that an order was made by that court for the 
plaintiff to pay ten ffiillings and tour-pciiCe, &c. which he not 
performing, the defond.int took him by viiluc of <2 ptecept of that 
court; and fo juilifics the imprifonnicnt, and detaining him till he 
had paid that fum. 

To this plea the plaintiff* demurred, bccaufc the jiiffirication 
did not go to the whole I’um of eleven Jhiliings^ but only to ten 
/hillings and four-petite. 

To which it was anfvvcrcd, that the fnm was no part of the 
trefpafs, but only an aggravation of the damages; that the impri- 
fonment was jultirted, wliich in this cafe is fufficient, fo that the 
defendant could not be punifhed for faife imprifonment, though 
he might for extortion; but that muff be by another adfion. * As * £ 2^6 J 
for inffance: In an adtion of afliiult and battery (/v), and faife im- 
prifoiiment, at Charlion, till he had paid twenty-eight pounds, 
the defendant pleaded not puihy as to all except t!ie imprii'anment; 
and as to that, he juililled by a^n ocefs out of the court of Jlannaricif 
by virtue whereof he took the plaimif!’, and detained him til! be 
paid the money; and upon demuner to thi:, plea, one exception 
was, that the defendant having pleaded not guilty as to all except 
the imprifonment, he malt of confeejucnce be guilty as to the 
t^ing the twenty-eight pounds, and then the juiiification of the 

(a) Eveley v. Stolcy, i. Roll. Rep. 264. 
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9wiMtTxp impcifonment till he had paid the twenty-eight pounds, iV repugr- 
0gainft nant in itfelf, fo that he ought to have made a p.^rticular anfwer to 

Mdall. payment of the twenty-eight pounds; hut the Court was of 
another opinion, hecaua*, ijaving aurwered the Imprifoninent, that 
(hall be a good anh/er lil.ewiCe to the payinet)f of the money, fof 
that takes in (lie \v!'.ole rnblianee of 'Ju* ,'Ctton. So that this plea, 
is good, though it d(i not come up io the whole fum ; for if he had 
faid jiothing to it, yet his pica had I/Crn go^ivh 

A juftification Anothf.i? fixCEPTinN vvas, that the defendant did not fet forth 
under an oider that he took the plaintiff to carry iiini to THE CoMTTER. 

ofthe_^f^.s __ _ • 

war/muft ihew The anfwcr was, h"hat it is fufTicient to fay, that he took hint 
that the paity vlrtute prtiwf't!. It IS tiuc, by law, the defendant ought to have 
carried him toprifon, ’^■ut iv: may kctp him a real' rable time in his 
cuftody til! lie can Hik! h.ui, and it is iintfaife impri.h)'iniC'’t, though 
he do not imtnedial.l) ciii: v 'he pi ifoner to gai.i (n). 

Ct-iRiA. This IS a rprt ii-d auSl'iorily given by adt of parliament 
to this coia t !,f c'/'i’cimct to cdimiiil, <lV'c. (/;) liut the oflicer is not 
to detain the perfm in culK dy till the money is paid to him; for 
neither he nor thclheiii'r iheuld receive it, unicfs it is upon zjicri 
Glib, ixteut facias. 

And afterw.irds, in Hilary Ternij for this reafon, judgment 
was given for the plaintiff. 
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* The King ilic Riihop of Cheiter, Pciicc, and 

Cook. 

# 

^T'HIS was a writ of error to remove n record of qjtare impedii 
-*■ brought agatiifl: the hij.’j'tp (f Lhffc)\ Riihard Peirce^ 
zilA Richard Cetk., for rdiideiiug <Iie plaintiff to prefent to the 
chirch of Bi'dallj felting forth, liiat tva hlhcabeth^ on the 
twelfth of Fchru.iry^ in tiic twclltli v . r jf iici' reign, was feifed 
of the advowfon of Bcdall in fee ui de uno "rofo,, and, being fq 
feifed, fhc prefented tliereunto one 'John B'ynnu,, PROUT by the 
enrollment of Inch p’efent ition in the court of chancery, and 


there remaining, it ti 


•’Pd 


that 1 piims was inflituted and 


inducted; and that after tlie death of the epiccn the faid advowfoij 
defeended to Kint; jA'-ti'-.s; that the chutch being . aid upon the 
death of Pytuins t’le king piefentcd Dr. iFilfon,, aid af’t..rwards 
diedfeifed,and the fiid.idvovvrond.'fc'JvvdedtoK ingCh vrlesthe 
First; that upon the death of Dr. ll'ilfou that king pm 
Dr. IVickham., who was inffituted and induhtcd, and ce-d 
upon the dc.ath of Dr. IVickham one 'jehn Peirce^ the j. iiicr of 
Richard PlIVCc the now d. fen knit, pref nted William M t:rfc 
by ufurp.ition, W’hn was li.kevvife inflituted and induced; that 
upon the demife of that king the faid advowfon dcfccndcd to King 

Charles 


Hi I ted 
; t.nat 



Michaelmas Term, 8. Will. 3. 


In B. R« 


Charles the Secoxd, who on thr? tw' nty-einhth of Au^ip.s in 
ihe hrit year of his roi^n, prefcineJ on^; Pttn' Surnwates up'Mi rhc 
death of the faiJ Metcuti'e j that rlio faid .u]\o\vfoii afterv/ards dc- 
feended to Kiyc; JA^!^;s the SiHOM), upon vvhnfc abdication 
it came to King W'lt i.tam and (^'een A!ak v; that the church 
became void by the d J'h :,f f. that it belonged to 

tltein to prefent, who were hindered hv die defendants. 

Thf lUsHtjp jilce.ded, that he claimed . nthiii!'; but as ordinary ; 
upon which there wes judgmept againll hmi in common torm. 


The other ilefcnd.ir.t Ru hard ]‘,li i, pleads, that hene ct vervm 
c/?ihat King (IriAn.'. s ’thit. I'litsT was fedhd ot this advowfon, 
fR tnn ^inj]o 11 Jt /K. h, chOLr-T in the derl irati-m, and that he pre- 
fented Ijf. tVLLhai,]^ V. Iio was mliite.f.d, ice, but hirt.i^r ta)S) that 
the fiid kitnr, hem;', f' f.ii'.'J, did In letien. [i,stents lian d tlie nine¬ 
teenth ot T"'-''''/’ n'esTith yt.u ^)i his reiyii, giui.l llie r;r>,; 

io U'iiH/7»i h', t:r. a;; MiCri'Ro/ w,7'7i M-ci'Ct, ?ii,l i\t Ins 

heirs; * iii,it "fihTf ee, by nbnp.'.ri.,,!, prei'.r.ted ihel.sid Hi- 
and that Sir 11 ilh-irn /*', isLided tii - fa.d a'lvoivfo;! to 

and his heirs, ndio tbewr n .oii !itc..rec I li^d in ree, and <ii •*) lo 
feifed ; that the f.it! .I'lva'.vhm dr;;. ’-eded to the d iei>v!:int R/ctj ;rd 
Peirce', that tiic cl’.ni-:li beca'A. void upon die d( ,it.ii *jiA'letcalfcy 
and th’t afterw^ards Kivt; h.hi.Ai'.t.cs Tiir h.-c^-Nn prefented fiic 
faid SamivuiL^ bv I ipie, wliodied, h> ■'.her iiovv it belonged ti» him 
the fjid Ruhard Pri>i.r to jirel^ni, ad! lAiveidcd tl;at King 
Charles the Fir-t died i-.-itdi .iJ'/mhu 


The other defendant, Roc>.-, pi-aJs 'die iiC; pica by way of ex- 
cufc ifor he could nut plead to the r.glit of the advowlbn) j anJ 
tloat Ricfjard Pt'.'i cc pufented him. 


*^'HE A'I'T'>!> N'l'Y (/ENERAi, 'd>^'nir.ds of tile letters pa¬ 
tents of King Chaai.S'S thf: c, wivch arc entered in htc-s: 

verha, reciting ihat .liM '.A'Mcro g’air'cd to the (uirl nj' 

IVarvuick, and liis heir'-j the inan'T of ar'd tiie ad 

tlieteunto appeinianv, hA ircNnu:!, i'x. /.e .• ccy.hv by the f-ilictb 
part of a knighth fee, winch ruitr dcice-vied to King Ja t.tf.s, 
who Oh the \ igiitei nth 'f in tiie feventh yerw of his reign, 

granted the fens to S'r idy 'iln^^'cr and iicirs ; and tirat 

the advowfoii did e.i ■vends conic t'v Si> il'iliidr.t F^A/h}:., -yivX 
his heirs, to whom ’■pt '.ony did rnthy and conhvm the fame, la 
which grant thcic i- .•■to'.iw; rmited and claufc Cvinfjrrning ail that 
was granted by rn 'tLiv \«eth raid King James; and 
that Sir JFiiliam F/rkj.y'c, byvntue of that grant, clainr'd t.he 
faid advovfon; that up ni a vatancy by thi: d.ea'ch of one Petty 
King Jamfs pridbiit'."] Dr. IFUj:,- by l.iple; and iihcr his death 
Kinq Charlls pieic-’.ttd /);. /;a/ agairtll: v/horn Sir 
WtUiam Fic^Jione brougbc qvarc imped:t ; that being at iliuc, an 
agreement was made, th\\t Dr. TFickhm {\\Qu\t\ hold the living 
during his life. Then follow tlicfc words: “ Km w ye trcd l- 
For £, that wc e.xulUriori^ratu'i nojhdconcedimui Will'cimo 

'F 4 . “ Fr,jiKs 1ONK, 
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Feekstone, mUiii^ advocatlonem-, donationem^ et liber'am dijpa-m 

fitionem ecclefire de Bedall qiiando ct quomodo it fhould become 
“ void, HABE.vouM to him, his heirs, and alFigns,” under whom 
Peirce the now delendant claimed. 

This being the cafe upon the letters patents and the pleadings, 
there was a demurrer to this plea, and judgment given in 
the common pleas that the grant made by King Charles the 
First was a void grant, becaufc it was of this advowfoii as ap¬ 
pendant to the manor of Bedall^ when it was an advowfon in grofs ) 
and if fb, the defendants have not well induced the traverfe; 

* It was NOW' ARGUED for the defendants^ that the letters 
patents were good; for admitting tint this advowfon was granted 
by the qtiELN to the Earl of li en mf'k as appendant to the ma¬ 
nor, when it was in grof^ it does not therefore follow that Kino 
Charles, reciting that void grant in his letters patents, can give 
no title to S-y Id^iUlatn Fickiionc ; for every miftake or mifappre- 
henfion in letters patents will not make them void ; as for inftance, 
if the king fiiould be millaken in the law when he is truly in¬ 
formed of the faht, diat will not make his grant void. But it does 
not appear that the qj’Kkn vi«as miftaken in her grant, for. fhe 
was not only f“ifeu of this advowfon, but of the manor of Bedall 
by the death of one Simon Digl y ; then fhe granted it as an ad¬ 
vowfon appenda 7 itt and Kim; Charles the First granted it 
as fuch. Tiicrefore it mult be a very immaterial allegation at 
this time to fay that it w'as in grofs^ efpccially fince it tends to 
vitiate two royal grants, one of them being made above one hun¬ 
dred and twenty years fincc: fo that though the Queen might 
be miftaken then, yet that mlitake (hall not turn to the prejudice 
of the defendant’s tnle now, becaufc of the length of time; for 
they cannot take ifluc upoii it, whetheT appendant or not, or tra- 
vcrle that it was an advowfon in grofs. Neither does the At¬ 
torney General rely upon this wliolly as his title, but he 
goes on and lays a fcifin in King James and King Charles ; 
he might have begun it in either of thofc kings, which woulti 
have been good to re veil the advowibn in the crown; and there 
was no ncccftity to refert to the feifin of the queen, fpr it is not 
material whether ihe was faifed of this advowfon in grofs or not, 
or whether ihe was feilcd at all, becaufe the defendant could not 
take ifTue upon it, or traverfe it: fo that it being not material to 
their title, and they having no way to come at it in pleading, this 
Court will not take notice of it; or if it do, the Judges will 
expetSl a very clear evidence that it was an advowfon in grofs in 
the queen, before they will avoid thofe letters patents by a fug- 
geftion that it was not. It is plain, that the queen gi anted the 
advowfon to the Earl of IVarwickt and whether appendant or nqt,^ 
is but Jurplufage.i and need not be fet forth : as where tne de¬ 
mandant brought a formedon in defender (^a) upon the grant 
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a reverfion to tw© by fine, the remainder to his aijceftor who 
was feifed, &c. the tenant would have taken advantage that there 
was no fuch fine, but the Court would not admit it, becaufe the 
mentioning a fine was but furplufage ; for a formedon /« de- 
jeender may be maintained without deed or fine, * So where the 
defendant pleaded to an information of inti iilion («), that, before 
that time, ^Anne Countijs of lVay%mr.k was feifed in fee, and that 
fhe, in the third year of Henry the Seventh^ levied n fine to him, 
and the heirs males of his body, the reverfion to the Countcj} and 
her heirs, after whofe death it defeended to Ed w a R d Earl oj War¬ 
wick^ her coufin and heir, who, in the nineteenth year of Hemy the 
Seventh^ was attainted of treafon by act of parliament: by which 
flatutc it was cn.K^ted, that he fliould forfeit all his landsfii 
that Henry the Seventh was feifed e.f the reverfion in fee ; after 
whufc dcatli, both the cfiatc-tail and reverfion in fee defc>-nded to 
Henry the Eighth ; that on the fifth of iit the twenty-third 
year of his reign, it was found by office, riiat the Coiuaeft Icviccj 
a fine j that flic died feifed of the reverfion ; that it dtlcended to 
the Earl of Warwick', that he was attaiiited of treafon in the nine- 
feenth year of Henry the Seventh, by force of which attainder 
Kin • Henry the Seventh was feifed in fee, and died feifed; after 
whofe death it defeended to He?n y the Eighth, who granted it to one 
JValJh ; and an exception was taken to this pleading, becaufe it did 
not appear when the Earl of J^ainjiik died; for though it is 
faid in the adl yf attainder “ that he ihall forfeit,” yet thofe words 
veft nothing in the king at common law until death or office 
found; fo that there could be no feiiin in Henry the Seventh as 
allcdgcd ; and if fo, it could not defeend to Henry the Eighth', 
therefore that allegation being wrong, it made the grant to Jf'aljh 
vaid; but the Court was of another opinion, that the pha was 
good in fubffance, for they would not take notice of the feifin of 
Henry the Seventh, and the defeent from him to dienry the Eighth^ 
.for that was altogether immaterial, becanfe Henry the Eighth W'as 
entitled by virtue of the office found, and therefore his grant to 
Waljh was good. So here the Court will not take notice wh' ther 
THE Queen was feifed of this advoVvCm either as r;pendant or 
in grojs’, for when King James and King (Jharles had pre- 
fented to the church, and their prefentees wen. inffitutcd and in¬ 
ducted, and enjoyed the fame under fuch prefcntations, it is not 
material whether the queen was feifed or not. Neither can it be 
objected, that tne defendant in pleading has alltdged this ad- 
vowfon to be rf g^ofs. it is true, he fays, that bene et verum cjl 
that King Charles was feifed thereof in fee ut de uno grofo, 
but*that cannot be any concaffion that it was fo in the Qiteen. ^ 
And afCr all, adniitting that the king was miltaken in the law, ^ 
yet if he was truly infoimcd: of the fact, fuch a bare miftake fhall 
notavoid his grant. * Here the leit^is patents cf the Queen 
truly recited, of which he was well appnfed; then h'*re Happens 

(a) 1. Co. 41. Mcor.413. a. Roll. Rep. IIJ. a. And. 154, i. Jones, 79. 
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The Ktnc ^ fuggeftion of the pntpntec, :ind the King ratified and 

thk^Bwmoe confirqpcd it, but did not grant all that was in thofe letters patents. 
0f Chestek, Now if he apprehoided that the advov/fon pafied by this grant, 
pti%e%, AVB it is his ow n colIcLiirn, and not vliat was fallely fuggefted by Sir 


Cook. 


Comb. 508, 
f. Co. 45. 


WUUain S(i is :riy l , 6ril ( J )( r ‘:< his’s CaJ ' i -( a)j to whom 


Hi’ury ihc Seventh granieJ a manor in tail j and the fame king, by 
other letters patents reciting the former grant, and that in confi- 
deratioM of the f'irrender tliereof to be cancelled, he was and 
is feifed in fee, dtd grant the faid manor to hufband and wife, and 
to the heirs of the huibaiid, &c. Nov/ though by the furrtnder 
of the firft letters patents the clhite-tail was not dclerntined, and 
io the king not fcii'ed of the manor in fee as he recited he was in 
thefecond grant, for he had only a rcverlion in fee cxiwi£fant upon 
the determination of the cfiale-tail; yet th.a rlaufe, viz. “ by 
** virtue whereof v/e are leifed in Ice,” v/.;s hut what the king col- 
leclcd to be the confeqneaee of the (iirrciv!'-!-; fo that being truly 
informed by the purtv both of the intail and tlie furrender, the 
miffakc winch hs made t!ie I:i'v being no part of the confidera- 
tion fiiall nor avoid hsi grant. But aJmicring, in the prefent cafe, 
that THE was niiiuiken in her grant, and fo it became 

void, yet Ktvo Cii Mihrj having recited the fame by other letters 
patents, and having c.ranr'-'d tins advowfon to Str if'illiam Feekjlone 
and his iteirs, non oiftaut. alh^w, defee^u 'jel aliquihut dcfsFlibut in 
THE (^;een’s grant, !te has a good title by fuch grant, for otber~ 
wife tliefc v.'ords Ininify iiotliing;; but the natural fcnfc and mean¬ 
ing of them is, tiiat it hne grant of the <[ucen was not good, yet 
this fliall be a good grant to the patentee, 'rherefore it is a good 
rule taken in the Fah-I of CnmhctUind''s fhijc [h]y that if the king^s 
grant may be taken to ;\/o mtent.s, one of which maybe good and 
the other Jiot, it lli..il! l-e tonlh ued lu fuch an intent that the grant 
may take eli’ecl (.} : a.s if he grant tfAmn illud mancrinm fuuhty 
Jive totam itlain ), iti‘! Aifii Ji(idt'ocidionem-, ij\. % now if he had 
a manor and no redtory, o: an ndvow ion and no rectory, or a manor 
or a reclory imptopriatc, )\.t tliat which isc had ihall pafs, becaufb ’ 
it was the effeef of the giant. So here, whether the advow'fon 
w.as appendant or in it i^ noi material, for nothing fhall pafs 

* [ 3 *^- ] 

In quarc'tP’jcLit, * Afterwards in Hilary Ttrm the Court gave judgment, 
if t tic be ntaiic .y/'z, Two Judgcs were of opinion againit the judgment in the 
tot'ieadvowibn, common pleas, not upon the matter in law, but for the variance 

by virtue of kc- i » i 

ters j).Ucnt gnint-J to A. ^tun laiiuixi, ami p Jt xninm," aiul upon «yi, it appears that 

tiicsrrdnt W.1S mi'ie “ to A. knight,” iLc -l’a.iI'c.- is l.ita!, lor it cannet be intended that A. in the 
plcr.dings, and A .n the Liters patoiu, aie the i.iiue j.>eii„n ; “ beins; a n«.'ne of dignity, and 
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between the pleadltig and the htten patents \ for the defendant has 
fet forth a giant macie to iniUasn /vo(y?e?/<:, tunc ARMiGSiRO, 
pofi a Mil.lTl, and upon oyty c;f the letter*, p.'.trnts it is to Jl 'ilUam 
f'ci'k/hne r.t’;rri- Now he could not be ei lr,uyj)t and r/quirc at 
the fame liii'o. ^^Knight ” is a word of dignity and payt of his 
name, bv:t ef/j uh e" is not; end fo are all the old aijthn.-itics (a), 
A BISHOP entered into ?. bond ; the obl'yec v.as then an cfii'iiri\ 
but was afterwards made a died ; anntHiunof debtw.is 

brought againft the binit)p by the plaintiff, ns executor of fiich 4 
one '■^efqnhe^' which was acco.uing to the bond ; but Rickmill, 
Chief 'JuJltcc of the coiviinon pleas, gave judgment, that the writ 
fbould abate, becaide he was net n..ned kuifst'f). So wherQ 
the heir aiiparent ( f tnc l^arl of S'j, .irjhury brought an aiftioa by 
the name of f'jhn Tull'A kiiifot^ and pending the fuit his fathcF 
died, the qucltion was, Whether the writ ftiould abate becaufu 
the pljiiitiff was then an carl?-., Pnia nnr, Chief Jtjhce of tlic 
coir.mc.n pleas, held that it fhould not; but it v/at- for this reafon, 
becaufe his dignity defeended to him by the .:df of (rod {c) but 
if it had come to him by the ail: of the i.in ,, it had been other- 
wife, It is iikewife fo where there is an ad lition of kniyht when 
the pcrfoii is not knighted, as where it is omitted when he is really 
fo (d ); for in both cafes it is void in pleadings or grants, though 
not in a conveyance [e) : and the reafai is, becaufe k.iivht being 
made part of the name of the grantee, when in truth he v/as not fo, 
he cannot be intended to be the fame per Ion mentioned in the 
grant. As to the Lord Luer’s Caf if)., who h.rd .i gi.mt made iq 
him by the name of Ralph Evtne i>i;ght, L -rd rluRr, when 
he was not at that time a knight-, it ih t'-iic, it was heUl good, 
hecaxxfe /atis cojfiit de prrJo.:d by the .rdchtion of Lo^d ti'urc, for 
there is but one lord t'f di.it name in Lnghind, and Llicreforc the, 
adJltion of knight, though f.die, fhall net vitiate t*'.e tine deferip- 
tion of the perlon. So if a giant flioiild be made tv) Jvn;N injMp 
ef IVinton, when his name was Piiir, the giant is good ; for 
there is but one hijr-jp oj If'intotiy and therefore. Ire is lu.Iieieiilly 
tjefciibcd by that addition (,•). 
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* But Holt, Chief'J'aJiice, eln<^ RouEny, JnJiice of tlio king's 
bench, were of opinion, that this was a gooi! grant in 1 ivv-; lor 
they did not fpc.ik to the 'va. uuue between tlie pK.idi.i s ..I'd the 
grant.-—'I'hey hedd, tliat it was n<'t inatirial to .died u* the exaift 
jime when the Queen was feifed of this advo'Adon in ; it 
is fufficient to alledgc aJcilin gcneitdly; and taei M. re an ..dmniiori 
of that which is immatcii.il will not Jielju As in debt uji.Jii bond, 
conditioned, that if the plaintiff did nut depart out ol the ue- 
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fendant*s fervice without his leave, &c. then if he paid the plaintiff 
one hundred pounds within twenty-eight days upon demand, the 
, bond fhall be void; and the defendant pleaded, that the plaintifF, 
on the fourth day of Afay^ in the thirtieth of ElizaL^'.h^ departed 
out of his fcrvice, and without his leave; and the plaintifF replied, 
that on the fixth day of Septanber^ in the fame year, fhc departed 
with leave; and that afterwards, on the fourth of OSfober, fhe de¬ 
manded the hundred pounds, which the defendant refufed to pay, 
ABSf^E HOC that file departed on the fourth of Alay without 
leave ; and it happened that the demand was laid to be the fourth 
day of O'.ioher^ and the writ was Icjiedow the eighteenth Ottobery 
fo that there was not twenty-eigijt d.iys between the demand and 
the a£lion brought; yet the plaintiff had judgment (</), though 
upon his own (hewing he brouglu the aclion fourteen days too 
foon ; for the il’iiie was upon the departure, ami the demand in 
the replication was altogether immaterial, and therefore fhall be 
rejected as furplufage {h). Kvery thing in a grant fhall be in¬ 
tended to be good, if the contrary do not appear. As in debt 
upon the ffatutc 2. Eikv.(i. for not fettingout tithes, the plaintifF 
declared (r), that the defendants were occupiers of one hundred 
and twenty-eight acres of meadow in Radley^ and he derived a 
title under letters patents of Queen Elizabeth to himfelf for 
life, out of which, &c.; the deffiidant craved oy^r^ and it ap¬ 
peared that THE Queen demifed the tithes of certain lands in 
Bremcre and Barton BrimejOy in the paiifh of Radiey^ but did not 
mention the hundred and tw'cnty-eight acres, &c. yet, upon de¬ 
murrer, judgment was given for the plaintiff, though it did not 
appear that the titlus of one hundred and twenty-eight acres were 
granted to him by thofe letters patents; neither was it averred 
that thofc acres vvcie any ef the lands mentioned in the letters 
patents, becaufe the plaint,ff had allcdged that THE Queen 
granted to himprtvdid^as .'/tv/wrtj,which v.'as a *fufficicnt averment 
that thofc tithes palTed by that grant; and if it had been otherwife, 
the defendant ought to have pleaded quod non concejjit. 

Then as to the other matter, this advowfon might ha appendant 
when the Earl of IVarvJick had it, and it might afterwards be in 
graft. It was certainly once appendant to the manor: and this 
appears in my Lord Coke't Entries [d ]; for there we find that 
one Digby was tenant in ti\il of this manor, who committed trea- 
fon, and the church being void, the Qlteen prefented, then the 
advowfon muff be in grofs ; the tenant in tail was afterwards at¬ 
tainted, then it became apptudant again by reafon of fuch attain¬ 
der, for there was no at'-t done to fever the advowfon from the' 
revet fion in fee. Uut if it did not appear to be appendant at the 
time of THE Queen’s grant, yet it will pafs by that grant of 
Charles the First; for it is granted in full, exprefs, and 
large words, without any manner of rcftri£lion. And there are 


(a) 2. Leon. 9^, 
(1) Hob. 71. 


(r) Cro. Jac. 679. 
(i) Co. Ent. 477. 
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ftronger cafes than this, where the king’s intention appearing to The KiW« 
pafs an intereft, though there happen a fault in the grant, yet it 
(hall pafs accordingly. To inftance in fome, viz. as where Ed- CHtsTKEj 
ward the Second {a jhy letters patents granted tfic caftlc and manor peiHre, an* 
of Skipton in Craven to Robert de Clifford in tail, and Henry the Co»k. 
Sixth granted reverfionem pra’d. cajlri ft manrrii to T'homas 
Lord Clifford, necnon cajirum et mmerium pra'd .; now if the 
eftate-tail was good, then he had granted the revcrfion only; if 
not, then by the words “ necnon caftrum et manerium prad." he 
granted the poflelEon. So a grant of a manor, though it be no* 
really fo, but only in reputation, is a good grant (i>), and the 
manor will pafs. There are many other cafes in the Books 
where the king’s grants have been adjudged good, and inanv fa* 
vourable conftruftions liave been made by the Judges to liipport 
them ; as where the furrendtr of lands in Suffex was made the 
confideration of the queen’s grant, when in truth the lands were 
in EJfeX'i and fo the county miftaken, yet the grant was held 
good (r), bccaufe a mifprifion In tlic lecital of a thing iliall not 
make the giant void. So likewife where Ed'uard the Sixth (d) * [ 3051 
“granted totam illam reRoruim de ^DALV.acninnrs deL!mai^^ 3 c. quec 
quidem ojTinia ct ji>igula prannffa are of the true yearly value ot 
“ thirty-two pounds,” and at the time of this gi.mt thcrewasa farm 
in the parifh of in leafe under a yearly rent; now the words 
“ qu<e quidem omnia., is'e.” refer only to tithes of tliat yearly value, 
and it may be the king intended to pafs no more j yet having 
granted totam illam redloiiam generally, it was adjudged that the 
tithes of that farm fhould pafs, though it made it more than thirty- 
two pounds a year. 'I'he true way had been to have taken 
ifliie upon the traverfe (r). 


{ a ) 8. Co. 166. 

{i) 6. Co. 6-,. 

(f) I. Roll. Rep. 23. 

{d) 2. Roll. Rep. iiS. 

(«) The judgment of the Common 
Pleas was affirmed by IIoit, Chirf Juj- 
tu f, and by T « R T o N and E y r r, jujhc-1, 
C. 2. Salk. 561. S. C. Skin. 6''4 the 
fiirec Judges being of opinion that ti>e 


“iMJii/rcf (Vide ante, 302.') was fo gre..t 
<in obfl.iLb- ilut they Li.uld not (.um <1: 
tlie mei Its of the c,iufe, .ird that ioi tins 
deled TH* w;s ill S. C. Ld 

Ray. 305 Buta vsntoferroi wasbrouj'.bt 
in p.ii haintni, and this judirment was 
revarfed. S. C Sliovvei, Caie'j in Pari. 
224. S. C. 12. Mod 187. 


Gatehoufc againfl Row. 


Cafe 138. 


^^RIT OF ERROR, on a judgment in thr Common Pleas, 

in an adion on the cafe upon an tndci.itatut afjumifd and on three fcvcral 
quantum meruit., brought by Gatehoufc for m drink, Szc. which ptomifes, the 

the defendant had when he ftood for burgels fo- Stock bridge. Jaft rtatinBfw«» 

fue etiam the 

The declaration ftafed three fcvcral promifes, the lafl: of which *fortfaid defen- 
was thus, “ cum VIC efiain preed. (the dcfctMiiint) in confidtratione 
“ that the plaintiff at his itqucll: had found and provided for him **provi, 

ded goods, &c. pufer ft rjji'tnpjn is good .after verdift.—S. C. 2 Salk. 663. S. C. Comb. 404. S, C. 
Ca^th379. S. C. i. Ld. Ray. 143 Cro. Eliz 79. 147.660. Cro. Jac. 504. i. Sid. 30^ 
3. Lev. 55* I. Saund. 6. 6.Mod. *27-st6o. 7. Mod. 143. Lutw. 234. 2 Ld. Ray, 1517. 


“ meat, 
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** meat, drink, &c. fuper fe ojponpfti^* and does not lliy that thd 
defendant fuper fe ajfumpfit. 'I'his caufe was tried at the aflizes at 
Wintoriy and a vcrdjd for the plaintiff Gutehoufe^ and entire damages 
given. 

It was now moved in arreft of judgment, that the laft was avoid 
promife, becaufe it was not allcdgcd that the defendant had promiffd; 
io that poffibly a Granger might make the [)romirc, and then the 
defendant is not bound by it. It c.innot be taken by hitcndmcnt 
to be the defendant, bccaufc it is the very g\Ji of the .adlion, and 
lince the jury have found that “ Rou: fuper fe offumpftt medo ct far^ 
“/«£?,” arid have afielied entiiedam:iges cccafwne p7\n}2i[fo7'unh, and 
every promife being a diflmet deeLualion, .md one of them being 
wroi’g laiil, it is therefore n.'.uglu. As for inlbnce, iji ajfumpft 
the plai'idfi'u'.'ciated A/j, that in coufKletMtiun he would marry 
the deleiii 1-1 !!(’'■ daugliter, ftperje ajpuup/it to pay the plaintiff one 
hnndicd poiiiuK. Upon non (itjutupfu pJeaued, tire plaintiff had a 
verJidij bill the jijui’,mciit w.is .incited, bec.uife it was not alledged 
that the di fc:id.iiit jupe) fe ,iljuhit>fit^ which is this veiy cafe iti 
point. * I’hi'. mii'Iir liave liecn good in an indehitaius ajfutupfit (b)y 
becaufe where rheie is a debt, the law fixes a promilc upon the 
debtor to pay it. 

To which it w.as anfwercd, that if the confideration be void, 
then the^ _ h.n o not g:vt n damages for it, for they cannot give a 
vcrdiifl: i ilhor f ;r i’.’ p.'-.'mife, or bad pruT.ife. As to that cafe in 
Crske bekut-mentioned, theie were three perfons named in that 
declaration, of which the defendant’s dauirhter was laft mined, and 
the words fupei fe af'nnpfit immediately following might relate to 
her, which Vv'as I’lC icafin rk' tliat judgment; Init here there are 
but two p-fc!"' I'.imed, fo tl'.it when ihe plaintifi (LcI-mts againft 
the defend.in% it nnift of noccifity be intended, that the defendant 
ajfirnpfii^ .nid nohodvelie, bec.mlc the coniideraiiini arifes from him, 
and thofe ’■loni' <'iniiine etiiuu in the I hi rd promife couple that 
fentence to the hi If, ii it h.id been, that the ajpmpft to 

pay hinifelf, it li.ul been good <i{Li,ra verdidt (c). So if there are 
feveral ciuiiideratioas allcdgcd in oik’ declaration, and one of them 
is fullicient. thou'>^h tlie other aic wronrN both as to matter and 
form, yot the d^cl imtion will be good {d). So where an ajjurnpftt 
was brought ag.tir.ft an c.vccutor upon the promtl'e of the teftator, 
and the dcfe.’tc'.int ple.tded, that he hhvfcif imAc no ft:ch promife; 
after a vcrdiil it Hull be inten led to refer to the promife of the 
teftatorf'rj. ' 

Afterwards, in Hilary Term, the plaintiff had judgment, it 
being after a verdict. 

(a) Cro.El'.z. 955. S. C. Noy. 50. {d) Cro. Iliz, S4S. 

{h) I. Salk. 23 28. (r) I. S)d, 202, L.ltch. I25. 

\c) i.Si.-*. 306. a. Vent. j^i. 


Warfopp 
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Warfopp agahjl Abell. 

Tnuity 7 ‘erm, 8. ff'il/. 3. Roll 59^. 


Cife 139. 


7 N trefpafs and ejeftinent for a copj hold, upon the demifc of The admittance 

"Yohn Spencer^ the jury foujul a fpeciri’ vcidiet; umint for 

' /'/t of a copy. 

The fubfhincc whereof veas, ThatysA;/ S'lenc/r purch:’((;(! this hold tft.itcisthe 
copyhold, :md on the twenty-third of U^toWr^ in the year 1652, 
took a furrender thereof to the uie of himl'elf for life, tlun to Alice 
his wife for life, and to the lui vivor ol thciii, and after tiieir de- 
ccafe, then to the uf: of the l.ift will of the laid 'John SpiticeVy and p,owni ^ct. 
for default of fuch w'ill, to his own right hens; thet he wvs Cro. (ac. 31. 
admitted, &c.; that he niude a will, and deviled all his vrholt; eiiate, 4* Co. zz. 
both real and perfoiul, to Alic,' hi.^ wife, after his * deceale, the 
remainder to be divided betvve n his relations on both iide.s, ac- 
cording to the diferetion of his executors, and died ; that , moV. 103. 
the executors entered with an intent to divide the ellare, 120. 
purfuant to their wdll; but riuit they weie not admitted to this * r T 

copyhold. ‘ L 0 7 J 

The queftion tlierefore wa^, "^Vliat eflc4te was veiled in rlicm 
before admittance, and wh it palled by tliis wil! ? 

And IT WAS HELD, that tlie admittance of tenant for life upo'i 
a furrender, is an admittance of thofe in remainder. 


Bennet again ft T albot. C.je 140. 

T respass. The plaintiff declared lie placlto quarc 1>i ct ft .iftionable 

^r?n 7 S claifum ipfius 'the plaintiff) frrgit ct hitruvit-, e! hcr^ ■“ l.v.v 

bam pedibus ambuhindo comulcavit \ et mm croci ih bohui ct yjais 

did eat nis grals ; necnon that the drleiidaiit hung an uiierior ihcrefore a 

tradefman, vit.. a clothier, aJtiwc it ibldeniy in clanfi prrvd. do.).ration in 

venaius fuityCt alia enormia dintcontra paccniyci contraJortnam •''■//W*, contain- 

Jiatutiy IJc. There was a general verdict for the plaintiff at the ‘“.t ««•-'coumit 
./r . c va ® common lawi 

affizes at Sah/bury. 

It was moved in arreft of judgment, hecaiifr part of the action % Mar’ 
was for a trcfpafs at /(/n/, and pan upon tnr fldtidc \ tind jitfcnlmi^the 

having concluded contra formam f.atuily that goes to the wiiole. dvJo.d,uir,riJ<,- 

o 1 thur, a, Jin 

The uatute 13. Rich. 2. c. 13. enatT, “ that no layman who ,i„ nad fam, 
^ has not hinds of the yearly v.alue of forty fhillings, nor cle fc fm the 

“ who has not ton pounds a year revenue, /lu.ll have or keep a Rfoends ct tlie 

The ffatute 22. and 23. Cir. 2. r. 25. provides, “ That perfons “ conilude ,on. 
“ not having lancis, or foine (>iher elfatc o; mneiranee in tiiur own the 

plaintiiTih intjtlcd Io/k/Zi^/i, aMiou,^;! t!;c djinage. .irc uncltr icit> fli.lLngo, loi the 4 .md 
Mmy, c. 23 (' 20 i'> .. 'cpcai th'. 27 . -ind 73. (.c/i. 2 o. 25 a-, to cfn — S. C Corny. 26. S. C. X. 
Ld. Ray 149. S. C. 1. Sah: 212. S. C C Jnih. 420. S. C. Cath. ^Ss. S, C. 12. Mod. 121. S,C. 
Holt, 66 j. Vent. 103 8Moi'.23S. 2. Ei. Rej>. 900. 4. Bac. Abr. 96, Sa>tr’!» ColU, 54. Hb 1 » 

lock on Ciil., 91. 2. Wih. 70. 

“ or 
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“ or wives right of one hundred pounds a year, or of one huif^ 
“ died and fifty pounds a year for life,' or for ninety-nine years/ 
“ fhall not keep guns, &c.” 

And by the ftatute 22. and 23. Car. 1. c. 23. it was enafted, 

That if the jury find the damages under forty Ihillings in aifioirs 

of trefpafs, the plaintiff fhall recover no more cofts, and if morC 
“ cofts are awarded, the judgment (hall be void.” 

By the ftatute 4. and 5. Will. c. 23. it is enaifted, “ That all 
** and every law and ftatute now in force fbr the better prefer- 
“ vation of the game, fhall be duly put in execution” (a). Then 
there is this claufe, “ And whereas great mifehiefs do enfue by 
“ inferior tradellnen, apprentices, and oclu.r diftblute perfons neg- 
“ lefting their tfades and employments, who lollow hunting, fiin- 
“ ing, and tither game, to the ruin of thcmfelves, * ...nd damage of 
“ their neighbours i” foriemedy whereof be IT ENACTED, &c< 
“ that if any fuch perfon, as aforefaid, ftiall prefume to hunt, hawk, 
“ fifh, or fovvl (unlefs in company with the mafter of fuch appren- 
“ tice duly qiialilled by law ) fuch perfon or perfons fhall be fubjeift; 
“ to the penakies by this adt, and fhall or maybe fixed and profecuted 
“ for their wilful trcfpals in fuch their coming on any perfon’s 
“ land, and if found guilty, the plaintiff fhall not only recover his 
“ damages, then by fiiftained, but his full cofts of fuit, &c.” 

Now tliis claufe is a repeal of the ftatute 22. and 23.Ckr.2. c. 23. 
which gives no more cofts than damages. As to the matter of 
cofts, it was laid, that this was an independent claufe. The plaintiff 
fhould have declared that he hunted, being an inferior trade/- 
man (^), which had been fufficient to entitle him to cofts upon .a 
general law; and the beft way had been to omit contra formam 
jiatutk As for iiiftance ; one was indidted for ftabbing anoth«i (r), 
and two others for being prefent, and abetting, and concluded. 
contra formam jtatnti ■, they were all found guilty, when it is plain 
that he could only be fo who gave the ftroke; yet that indidfment was 
held good, became they might have been found guilty at common 
law upon the fame indicinieiit, for the ftatute does not alter the 
nature of the offence, but takes away the privilege of the clergy 
allowed by hiw, and need not conclude contra formam jiatuti. 

Bur this being moved in Hilary Term^ THE Court was of 
opinion, that where a ftatute makes an offence, the conclufion 
muft be contra formam Jiatuti. But this was an offence before 
the making that act (c/), which only repeals that claufe of the 
ftatute 23. Car. 2, c. 23. and therefore, though the declaration 
concludes contra formam Jiatuti.^ it is well enough. 

And fo the plaintiff had judgment nift caufa, 

{d) See 5. Ann c 14. 9. Ann. c. 25. (r) Allen, 43. 

and 3. Oo. 1.1. tr. (</) 2. Bl. Rep. 300. See I. Terdi 

c^; 111 . Com. 215. 2. Wils. 70. Rep. 334. 


Bracej^ 
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Bracey agahft Harris. 


Cafe I4ir^ 


T^RACEY was fummoned before Commissioners of Bank- CommiffionefliJ 

RUPT5, to give an account of the bankrupt’s eftate. b^irapt# 

® cannot aflt a 

The qucHions demanded of him were, perfon examine^ 

befor tlicm. 

First, To give an account of all maturs which he knew con- « wiat he 
cerning the faid eftate. “ knowt of a 9 

“ matUrt con. 

Secondly, * When and in what manner he aided and abetted “ cernmg tha 
the bankrupt in carrying away his eft’eih, or m embezzling 01 “ bankrupt’* 
concealing the fame ? ‘‘ el^e,” ^ 

=» “ it J« too gftHr 

Thefe queftions he refufed to anfwer, becaufe the first was »•■»/} nor in wtaf 
too general, and the second was to accufe htn^elf-, fo that he 
would be liable to the penalty of double the value of the goods roptto^e»^e*/ift 
which were concealed [a): he was willing to anfwer what he rfrat, for a 
could at preftnt, or to any particular qiieftion which the commif- tends to 
fioners fhould alk. But upon his refufal to anlwei thofe two 
queftions, he was committed. 

Having brought a habeas corpus, it appeared, upon the return, 
that the warrant of commitment concluded, that Braccy fhould be „ 
committed “ until he conform to the authority of the csninuffioners.'” ^‘(-/'^.’’iti.bad. 

This was now alledged to be a void commitment, becaufe diey 
have a fpccial authority given them by the ftatutc i. Jac. i. c. 15. ti e words of tl» 

** that if the party fhaJl refufe to be fworn, and to anfwer fuch Aamte ought 
“ queftions as fhall be miniftered to him, that then th., commif- been pur- 
■“ uoners, or the greater number of them, may commit the perfon ^ ^ 

« refufing to prifon, there to remain without bail, &c. until he 
“ fti^it to the coinmijfwners to be examined^ and no’ “ till he con- s C Comb 350.' 

“ ronltxto the authority of the commiifioneisand therefore it b c sm * / 
was moved, that he might be diftharged. SHolt* 94. * 

To which It was anfwered, that, as to the general queftions, the Vjde poll. 368. 
ftatute does not give the commilhoners power to afk I'uch quef- 34 * 35** 
tions, even of the bankrupt himfclf, and that the conclufion of ijj. f 

the warrant is well enough, for the words of the ail are, “ that z j,tra. 880. 

** die commiffioners may commit till he fuhmit to be examined'^* 1005. 
which is a confequence that he conform to thetr authority. * ***• ’ 

1T44. 

But THE Court feemed to incline, that the party need not pay Co Ran. 
a univeifal obedience to the commiffioners, fo as to anfwer all 
qu^ions, but only to anfwer what he knows concerning ^0 J'H8wk.P.C 
carrying away of any part of the bankrupt’s eftate by any perfon, eh 16 f 18. 
but not by himfdf(A). But for that fault in the conoulion of 1 Term Rap. 
the warrant oi commitment, Bracey was difdiarged. ^ 53 . J 


But 


(a) By the llitute 13 f/z c 7 
fee 5 Geo 1 c 30 

(A) Ste Milkr s Cafe, 3 Wils 427 
o. BI Rep S 3 1. Langlioin’it Cafi, 2 

Voi. V. 


B 1 Rep 9 T9. Prefcott’s Cafe, s. Burr. 
1122 md Pedley’s Cafe, Cook*s B. L. 
480 Cafes ir Ciown Law, a68. 
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* Jones iip^ah'/l Bodiner. 

EaJlerTerm, S.3. JJe//382. 

A N aclion of trefpafs wa.s brought in tliis court for taking ffiff 
^ plaintifTs Ikeep. 

The defendant pleaded his privilege^ as an Attorney of the 
court of Common i’leas. 

The plaintiff replied, per aljqua praallegot. Curia hie 

a cognitiore placiti preed, repetli non dthtt^ quia dicit quod preed, 
WiLLiFLMUS Bodiner, tempore exhihitionis billa ipftus., (the 
plaintiff) Jlil't 25 die Maii anno regni dom. IViWi tertii nunc regis 
Anglits^ iSc. o^avo^J'uit in ciijio lia Mar. MarejL. dom. regis coram 
ipfe rige exijien. fciPt a pud IFeJhn. prad. in com. prad. ad fediam 
cujufda?nQA’VHe.KiiiX Mauekn vid. in quodatn placito tranfgr. 
et adtuoic et ibidem per curiam p 7 rt-d. idem WiLLIhLMUS tradit. 
fuit in baUiimi in plmito prad. adj'eSlamdi^a CArWERiUJE prout 
patet per recordiim hide in curia didi domini regis coram ipfo rege 
nunc htc apud Wejhn. prad. remanen. Super quo prad. (the plain¬ 
tiff) pojiea Jen's eodem 25 die Mali anno odtavo jupradido (pladta 
prad. prafat. CATUEKiNiE mininie determinat. exijien.) fccundum 
conf, hie a tempore cujus contrarii memoria hominum ufitat. et appro-, 
bat. lillam Juam verfus prad. Willielmum in curia hie exhi- 
buit prout ei bine licuit: et hoc paratus cji verificare\ unde petit 
judicium.^ et quod prad. Willieemus ad biilam fuam prad, ref- 
pondeaty Idc. B. Shower. 

Demurrer, and joinder iji demurrer. 

It was insisted for the defendanty that he being in cuf- 
tody of the maifhal, mail not hinder him from pleading Bis privi¬ 
lege of an attorney of the common pleas; and to ptove it, a cafe 
was cited out of the 7 lar-Dook (^/), which was an adtion of 
trefpafs brought in the king’s bench, I'uppofmg it to be done in a 
franchife ; and the bailitf of that franchife demanding cognizance 
(which ia the lame thing as privilege) it was oppoled, becaufe it 
was not claimed whilft the procefs was continued; but the Court 
was of opinion, that it might be demanded at any time. 

THE Court. It is by compulfion of law that the defendant was 
in cullodyof the marfhal,and therefore he (hall have his privilege [b) 
of attorney of the common pleas; but if he had adinitt^ the 
jurii'didion of the court of king’s bench, it had been otherwife. 

Judgment, that th^ bill Ihall abate. 

(.») 32 . Aflize, pi. 83. 3. RolL Abr. 275 

Year Book ^27. Ha, 6. pi. 6. a. 
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in^RIT OF ERROR on a judgment in the common pleas, Whrtf«t||' 
in an adlion of debt brought upon the ftatute 23 . Heti, 6. «declaration oa 
C. 15. for a falfe return of a burgefs to feive in parliament for the c fora”fa^ 
borough of Liverpool : the adtion was, ad rcfpcnUet:du}n tarn dom. return of 
regi quam (to the plaintiff) qnifequitur^ dsrV. election of 

^ _ burgefs to par*' 

The ftatute enacts, “ That if any mayor, &c. flisll return other liament, itis 
** than the perfon chofen by the burgeftes of the borough where w 

fuch eledfion ftiall be made, that he lhall forleit to the king forty 
pounds, and alfo gives an adlion of debt for forty pounds agauift t,ne of thoffe-^ 
fuch mayor, &c. his executors and adminiflnitois, to ajiy perfon fcr.ptionsofpw'- 
“ chofen and not returned, or to any other perfon who, in default f®*'* who ar* 
“ of fuch burgefs fo chofen, will fue for the fame.” e^rciudcd by the 


The plaintift' declared, that the town of Liverpool was an ancient s.c. CQmb,43p. 
borough, out of which two members were to be chofen to ferve *• Mod. 145, 
in parliament by thofe burgefles there, who have a right to vote; ' 

that upon the death of the Earl Rivers^ his honour defeended to pollex 470.* 
the Lord Colchejler^ who ferved for that borough; and that, he Farefl. ij. 
being removed to the houfe of peers, a writ iftiicd out of chancery, 6. Mod. 45. 49J 
direded to the chancellor of the Duchy of Lancujler^ bfc. wlio 3 - 3 *S* 

diredled his writ, under feal of the county palatine of Lane after ^ to 
the flieriff of that county, commanding him to cauie another bur- Z. 503, 
gefs to be eledfed in his room; that the IherifF made a precept to 504. 
the mayor, &c. of Liverpool^ commanding them to proceed to an »• ...aow. 35 
^eftion, &c.; that the plaintiff, on fuch a day and year, w.'is, and ** 9 * 

is Ms free burgefs of that place, on which day he was chofen a * 94 - 

burgefs to ferve in parliament for that borough, in the room of 
the Lord Celebejier-, but tliat the defendant had returned Brc- 
therton. There was a judgment againft the defendant by default, 
and a writ of error brought, and the general error atligned. 


And now feveral exceptions were taken to the declaration. 


Flrst, As to the perfon fuppofed to be elected, he Ibould have 
averred, that he was none of thofe excluded by the act, as IherifF, 
lawyer, merchant, or infant; for the authority given by the adt is- 
limited both as to the perfon to be chofen, ana by whom the choice 
is to be made; and the plaintift had not brought himfelf within 
either. 


To this exception it was anfwered, that it is fufEcient to fhew 
that the plaintiff debito mdo fuit eledlus^ and he need not fet forth, 
that thofe who chofe him had a right to eled:, or that he is not a 
perfon excepted, and the rather becaufe the action is brought againft 
the defendant for a wrong done. 


V 2 Secondly, 






Michaelmas 'I'erm, 8. tn M, 



that the 
dtrefted 
precept to 
mayor, to 
^ life a burgefs 
the difcreet 
ii^en of the bo* 
IWigh, IS good, 
although thefri- 
do not direct 
^ choice, pui - 
juant to the Aa* 
futc, to be “ Ly 
e* burg‘Jja''' 


* Secondly, This adlion is founded on the ftatute 23. 
c. 15. which direeb how and in what manner the ftieriff, after the* 
receipt of the v/rit, fhall make his precept under Ms fcal, to 
the mayor, &c. (reciting the writ) and commanding him by the 
faid precept (if it be in a borough) to chufe a biirgeft by bntge]f€S* 
But this precept, fet forth in the declaration, is diredted to the 
mayor to chufe one burgefs of the difcreet men of tlie borough, 
and does not fay “ by burgefl'es”. It is not enough for the plaintiff 
to fay, that he was a free burgefs on fuch a day, &c, and that he 
was chofen on that day; for he ought to fet forth how, and by 
whom, either by the burgeflls, or by virtue of the precept diredled 
to the mayor and burgefi'es, which gives them power to chufe. 
The plaintiff might have waived this adllon of debt, and brought 
one for a falfe return ; but having founded it on the ftatute for a 
fum certain, and not purfued the dircdlions on that ftatute, be can¬ 
not come at the penalty. 


As to this objeiftion concerning the form of the precept dire£led 
to the mayor, to chufe one bui geb, without laying “ by burgefles,” 
and fo nor purfuant to the ftatute, it was laid, that no advantage 
lhall be taken of this otnilfion now, as it might, if the precept had 
been void of itfelf; bccaufe the mayor is bound to obey. It is like 
the cafe of a Iheriff* who levies goods upon a feri facias without 
a teflatum, and upon an adlion brought againft him, it will not be 
allowed that he fh.ill take any advantage of an iiiegular procefs. 
But by returning Mr. Brotherton, he has admitted the precept to 
be good, and when he took it as fuch and executed it after a wrong 
manner, he muft be charged with an aftion. Neither is it necel- 
fary for the plaintilF to mew that he was chofen by virtue of that 
piecept; for he alltdged, that he was chofen loco domini Qilchefier, 
and that is fufficient. 


The Court faid, the precept was well enough, for it com¬ 
mands them to chule burgelfes de eodem bur go, which is more than 
what the law was before the making of the adt. 

A declaration on THIRDLY, I'he adlion is not well brought as to the form in 
*3 a«.6. C.15. the commencement of it, for it is in debt, tarn pro domino rege 
in debt t,,nt f>ra ^am Jeipfo, when, in fuch cafe, the king ought to be made a party. 
^mmo KgijMm Yhe difference is thus: When a ftatute makes an offence, and 
l^PJOi ‘s s - jjjjg penalty, the adlion brought againft the offender muft be 
Ld. Ray. 78. but where a penalty is given to the party injured, 

**forAb**^o6 never be joined in that adlion. Now in this cafe, 

liongL 235.^° there is a particular mealure of the fubjedl’s wiong, and likewile a 
». Bl. Rep. 312. meafure of the forfeiture to the king j for which rcafon, they ought 
♦ r 21Q 1 joined in this adtion (a). As in debt upon the ftatute of 

k -3 J J 2. and 3. Edw. 6. c. 13. for not fetting out tithes, if it is in the qtii 
tarn, i^c. it is naught, becaufe the treble value is given to the party 
grieved, and the king can have no benefit of it (b). All the pre- 

Moor, 63. i. And. *38. (^) Cro. Eliz. 621, Moor, 911. 

cedents 



Term, 8. Wi!I> 3 . Id B.||. 

c^ni:B in cafes of this nature begin with fummoniiui fuit ad ref- 
^ pondendum” to the plaintiff i an 4 conclude, « per quod JSff- 

crevit" to him alone [a). 

As to this objedlion, viz. that In this a. 51 ion the king ought not 
to be made a party, it was anfwered, that the form is well enough, 
for it is brought in the qui tam^ tS* c. for a ccMitempt to the king, 
who has a di^pointmcnt of a member to lerve in parliament} 
and this was occalloned by a falfe return; but, at the moft, it is 
but matter of form and furplulage. The ftatute 8. Hen. 6 . c. lO. 
gives an adtion on the cafe ajid treble damages to the party grieved, 
who by confpiracy is indidited in any other county than where he- 
dwells, and is acquitted ; and yet fuch adtion is brought tarn pro 
domino rege quam prq fipjn. So it is upon the ftatute of Hue 
AND Cry, and it is always fo in prohibitions, for there is a fine 
due to the king for the contempt to his laws; and therefore it mull 
be tarn pro domino rege^ ft. {h). 

Note, Reader, This is not very clear, for no penalty is 
given to the king by thofe ftatutes, anci in fuch cafe a fine is always 
fora contempt; but here is a penalty of forty pounds given by this 
ilatute to the pLiintiff, 

But to proceed. A man v/as outlawed after judgment ('r), and 
arrefted upon the capias utlagatimi.^ and efcaped; and in an adtion 
brought againft the ftieriff, tarn pro domina reginay fife. * this 
was affigned for error, but adjudged good ; for it is a contempt of 
the queen to fuffer a perl'on outlawed to efcape. 

Curia. As to the objcdlion to the foim of this action, that it is 
brought tarn pro domino rege quam pro feippy it is true, that where a 
fta&um gives damages to the party injured, as for inftance the 
ftatumof 2. Ruh. 2. c. 5. for a fcandalum magnatuniy it is ufual tq 
join the king with the party {<f); but wheiea fum ceitain is given, 
as in this cafe, they need not be joined (e). So upon the ftatute of 
Hue and Cry, they aic always joined. But here is a contempt 
made by the defendant to an exprefs law, which is punifhable by 
fine (fjy and therefore the adtion may be brought qui tamy 
There was the like precedent in this court, between Culltford and 
The Mayor of Darcbejier (^), m the third )ear of William and 
Mary, which was an action of debt upon a f'ail'c return in this very 
form. 

Sed adjournatur, 

(a) Plowci. 118. RaAallS Enulcs^ Rub. 2. c. ii. and RafiallEnt. 593. 


1^6. 186. Placit. Red. 72. 

\b‘) Radall Em. 403. 

(i) Eden® Lloyd, Cro.Eli?. 877. 
((/J §ec alfo 3. £dw. 1. c. 34. .12. 


(e) Co. Ent. 349. 

(/) 2. Hawk. P. C. c. 22. f 34. 

(g) 4. Mod. 129 S. C. 1. Sliow. 353, 
S. C. Comb. J94. S. C. 12. Mod. 26. 


Noaitlf 
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Hackfliaw 



on a till 
' txebatigc, A 
. that he 

' "v'ttYC o bond in 
.^charge of thi 
, Kll, « bad i for 
it amounts to 
the general ijjue. 
Ante, 253. 

Port. 367. 

Co. Lit. 303. 
j. Sid. 450. 

Cro. Eliz. 201. 


. * S, ' ' !■ . « " 

Michaelmas Term, 8. Will. 3. In B. R, 
Hackfliavv againft Clerkc. 

A N action on the cafe was brought upon a bill of exchange^ to 
which the defendant pleaded, that, after the acceptance of th <5 
bill, he gave a band in difcharge tltereof. 

Upon demurfer to this plea, it was objefted, that it amounted 
to the general iJJue tor the debt upon the bill being extinguilhed by 
tite bond, the defendant ought to have pleaded non ajfunpfity and 
to have given the bond in evidence. . 

And THE Court feemed of that opinion. But byconfent, the 
defendant pleaded the general iflue. 

3. Mod. 166. 5. Com. D.g. “ PJc-adtr,” (,E. 14.) (2. 0 .12.) 4. Bac. Abr, 6}. 


Cafe 145. Tlie King againjl Owen. 

C ma fucw caufo why the defendant did not de- 

dehVtT^the L- MACE, and Other enligns of mayoralty, to one 

figns of his oi- Eennjt, the fuccftcJirg niayvir, &c. in which writ the ufual clau(e, 
fice to Ills fuc- « vel caufam nobis JignificetiSy’ was left out. 
eeiror, 18 good, 

though the Upon a motioji made to quaHi the writ, it was argued, that 
words, “ orfg- thofe words were fo m.iterial, that they could not be omitted; and 
ffde’corrT'^’ Compared to a pnre/pe quod reddat for land, or a pracipe 
o- rationahile>n coiuputum-', which writs mull always con- 

mitted. elude thus, “ vcl ojhnj'vyus qiuire non fecerity U’c.’* 


S. C. 4. Mod. 
293. 

S. C. Comb. 

399 - , ,, 

S. C. Skin. 609. 

S. C. Holr, ago. 
a. Joni-s, 177. 
j. Sid. 31. 

Skin. 359. 
Comb, 103 . 
j. Com. Dig. “ 


* But on the other fule, the cafe of The King v. St. John's Col¬ 
lege [a) was remembered in this court, where the fame words were 
left out 0!' a mon^anuSy the writ concltiding informamupf and 
the Court v/ouid iiwi: qaalh it(/'), becaufe, it being a mandatory 
WTtty the perfon to whom it is diretSled ought to make a return, 
or obey it, and it i.'i not ahliilutcly nccellary that thefe words ihould 
be infer ted. I hey were lirll intrcxluced in James Baggs's Cafe (r), 
but have been omitted in many cafes fince. 

And therefore a pluries mandamus was now granted. 

Mandjmu?,” (C. 3 ) 2. Stra, 948. 2. Bar. K. B. 235. 3. Bac. Abr. 537.-544. 


(j) 4. Mod. 233. 4. Mod. 241. noth. 

(&) Eut Re S.kin. 549. Comb. 282. (c) 11. Co. 93. 


Cafe 146. BlancMy againft Fry. 

, ,In trefpafs for '^RESPASS quare chufum fregity and for cutting and carrying 
, breaidng and 1 away his corn. 'Fhejury found the defendantof breaking 
j the clo.A* and cutting the corn, but not of the carrying it away, 

. culling fliillings damages. 

lii^ torn, th' re fhail be no more cofls tlian damages, unltfs the judge certify under 22. 23. Car. », 
9. that the frtchcld or title were in qucftion.^—S C. j. Salk. 193. S. C. Comb. 399. S. C. Sidil. 
r'ws. S.C. Corny. 19. Ante, 74. Carth. 224 2. Vent. 180. Stra. 645. 633. 3. Burr. ia8?||. 

J)e'ugl. 780. j. Term Rep. 655. HuUockon CcRs, 66. 3. Com. Dig. “ Cofts,” (A. 3.) Bull, N. P. 31^ 





cJhitdftias Term,.8. Will; 3^ In WR. 


it was moved in arreft ofjndgmej^t; Ae queftion beiJTg, 
Whether this cafe be witlun either of the ftatutes, which give no 
piorq cofts than damages ? 

. The flatute of 43. c. 6. ena6^:s, “ That if upon any per- 
*^.fonal action to be brongh: in die king’s comts at 
** not being for any title or iutereft of nor concerning the 

freehold of any lands, nor Ibr any battery, if (hall appear to the 
‘‘judge who tried the caufe, and fo fignified by him, that ihc debt 
** or damages recoveied fhall not amount to forty (hillings, or 
“ above, that he (hall not award f >r cofts more than the debt or 
“ damages recovered.” 



The ftatute 22, and 23. Crr. 2. c. g. recites that former flatute, 
and enails, “ That in ail aebons of tiefpafs, aflault and battery, 
“ and other peribnnl aelioiv;, wherein the judge, at the trial of the 
“ caufe, (hall nut certify upon the hack of the record, that the af- 
fault and battery was lurHeicmly proved, or that the freehold or 
title was chiefly in quefli'ni, li the damages found'be under 
forty (hillings, the pJainiilf ihiil have no more cofls, and if 
“more (hall be awarded, the judgment (hall be void; and the 
“ defendant may have an .ictiai tor fuch vexatious ('uit.” 

In this cafe, the freehold or title of the land was not in queftion» 
the adlion being brought againff a gentleman for entering into 
the plaintiirs ground, who was then following his game in 
fiunting. 

But it was faid, that in a like alVion for b'*euklng and entering 
a houfe, and breaking the plaintin's glafs v/imlows, and difturbing 
him in his pofleffioii, the plaintiff had * judgment and fulLcfiJh\ 
whjeh was denied by a he Ciiii’E Just'ici: to be (0(17). So 


wb»t^the plaintnf dcelarcd for breaking and ctiLcring his dole, 34.4, 


[316]; 

Comb. 75. 


and for ploughing up his ground, he had full crjis [b). So for f’ltzg. 41. 
entering his boat, and cutting his rope L ), ac.d but a penny da- 
mages, yet the plaintifi had full lojii, CaruT**^^ 

> ftdjournatur [il). Ray. 487. 


.(«) Gardiner’s Cafe, a. Vmt 215. and 
fee the cafe of Brick v. DiiUVy, Bull. N. 
P. 33. and Beck ®. Nichols, i. Stn 557. 
accord. 

(i) But fee Smithfend t. Lonr, Caks 
pradl. C. B. a. an! H.ift.Uine W'oik- 
ham, Hullockon Culls, 66. cuiitia. 

(f) Haines v. H'j;'hcs, Comb 324 
But fee tlie cafe of Walker v. RoB.iiion, 
j. Wils. 93. 2. Stra. 1232. 

(<() The Cc URT, alter fevrr.2t<I<.bati.'.s, 
inclined to be ol'opini'in, tliai ;f .any tiling 
bad been Ciooiif u-n'>y. or the defmd.int 
had entered cl«wn,g vik, then ji-H toju 
fhould have been give.); but wlien it doci 
not appear that the trel’pafs was commit¬ 
ted under pretence of title, 01 that any 
' thing was carried .away, there wc cannot 
njakt a conAruSion contraiy to the ex- 
prefi words of the act of pailiamcnt, S. c. 


Cr.iny. Rep. 20. .S. C. Skin. 666. But it 
doe, not appear that any juflgment w.is 
givtn, S. C. Comb. 400. It is laid, S. C. 
Skin. 666 tiie Couit agreed that if the 
deiem!.iiit had carr.ed tlie com away, 
though not oiT the prenilles, the pUintlif 
would l..n e hi en h ' tied XafvU ejit. But 
in thcc.-iieol' IVanWini. Joll.wid, i. Stra. 
634. Hoi.'I, Chif Jifi.ci, lays, byafjxir- 
tation in this cafe 'S meant a cai rying quite 
away. S. B. i. G.lli. Eq. Rep. 198 Tlie 
.illo mull be ofatserrcflalcliattef, 
for w'len '.he a-vjy alltdyed .n the 

declaration is only the mode in wliich the 
injury was d ne to the land, there Hull be 
no more colls titan damages, Clegg v, Mc- 
lyneux, Dougl. 780. See alfo Smith-v. 
Chailcs, 2. Stra. 1130 and Hrltockon 
Colls, 64. to 90. wliere all tlie cales oa 
tins fubjtCl arccoUedlciL 
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King againjl Slatford. 

ik^Mpidama T^ANDAMUS iflued to the mayor and commonalty of tho 
|*i*«itaper- cicy of Oxford^ to admit Slatford to be their tov}n-<hri^ 
0 »mim~cltrk of Tliey return, that be had not taken the oaths according to 
ftatute .3. Cir. 2. c. ® 

wuJKiAhc^ LEvjNZ,4S<’ry^<7»f,exceptedtothisreturn. Theyhavenotreturned 
oaths before the they adminiftcfcd the oaths to him; which they fliould liave done, 

according for no man can give himfelf an oath; fo that it was a duty incum^ 
to the ftatute bent on this coi poration to have tendered the oaths to all their 
13, Cur, 2. c. I. officers, and all oaths muft be tendered by fomc perfon who had 
Sve taken them authority to lender them; and for aught appears, he might 

defire to take the oaths, and they would not give them. 

HarCOURT, contra. This is an officer removeable at pleafure 
by the mayor and commonalty; and if they have a power to re¬ 
move him, and adt in purfuance of that power, the Court will not 
grant a mandamus to have him reftored. So is i. Sid. 14. F(rttr, 
77, But with fubmiffion, there is very little in Mr. Serjeant’s 
objeiEtion, for the pai ty is bound at his peril to take thefe oaths. 
And you may as well l.iy, that uport a return of 25. Car. 2. it 
muft appear that the parfon tendered the facrament, as to lay, 
that the corporation is bound to tender the oaths. 

Holt, Chief 'Jujlice. Though a man who holds but at will 
may be removed without caufe, yet the corporation here have not 
declared their will to remove him; which they muft do, or dfe 
we cannot take notice of it. But the words of the ftatute are 
very pofitive, “ that at the time of the taking the oaths of his 
“ office, helhall take the other oaths, andfubferibe the DcclaraUon.** 
The cafe of the King v. Thacker (a) is plain againft you; Aman^ 
damns ilTued to the mayor, &c. of Norvoich * to reftore an aider- 
man j they returned, that he, being eledfed, took the oaths in the 
faid adl: of I. fP^ilL and Mary^ c. 6. and of 13. Car. 2. c. i. and 
pronounced the declaration, but thathe did notfubferibeviflitti 
he took the oaths to execute the faid office \ and Counfel excepted Iq 
the return, becaufe it did not appear that he was required to make 
the fubfcription, or that the Declaration was tendered to him to be 
fubfcribed, and the a£t requires tender, and the provifo refers tQ 
it; but the Court held that tender is not neceflary, and the officer 
ought to do it at his peril, and the office is void for non-fqbT 
fcription by the words of the a£t; and the faid caufe was allowed 
Ijy the Court. Indeed, if the mayor and commonalty ftiould refuie 
to adminifter the oaths, it is a great mifdemeanor, for ^hich an 
information will lie, and it is finable. And confider vidiether an 
aftion will not lie againft the mayor for not tendering thefe oaths 
for damages in lofing the place by it, for they ought to have ten» 
'dered them i and the words of the a<ft are, “ that thq oaths fhall 


before iw jujlu 
Hii buttoan 
officer wlio is 
bound to take 
the oaths, it is 
noexcuHb that 
they were not 
Ottidtredto him. 

S. C. a. Saik. 
4a8. 

S. C. Comb. 
419 - 

S. C. Holt, 4.38. 
Poll. 402. 431. 
-•.Jones, 121. 
s. Lev. 242. 
CUmb. 419. 

. Stra. lai. 677. 
4. Com. Dig 
** Franchife,” 

<r*9') , 

3. Bac.Abr. 

7 » 7 - 

X. Hawk. P. C, 
ch. 8. 

3. Burn’s Juf- 
ace, 249. 


.726, 


{*) Sir T. Jones, «i. 


« be 
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!« W adminiftered ;** but however, the party muft take them at 
' ^9 peril: the words of the ftatute are ftrong againft him. 

At another day, 

Webb. My firft exception to the return is, that they have 
thade it rarrower than it ought to have been; for they fay, that 
he did not take the oatlrs before the mayor and commonalty i but 
they do not fay that he did not take them before two yujiices of tlog 
^ace: fo that, for aught appears, he might have taken them 
Wore two juftices of the peace, and then we have a good title; 
and a return muft be certain to every intent, for we have no 
opportunity as in pleas in bar to reply, and therefore they need 
not be fo very certain. 

Second exception. They do not give us negative words; 
they do not fay that we had got no better title,” for they only 
give us a defeafible title; but they ought to have added, that 

we have no other title for perhaps he might have been choferi 
afterwards, and might have had another good title, 

Shower, I contra. As to the first exception, we have 
faid, that he did not take the oaths when he was chofen to this 
office, and that is fufficient, for that implies he did not take them 
then before any one: befides, by the a6l he ought to take the oaths 
before the mayor and commonalty. 





* As for the second exception, we have fufficiently alledged # f 2 ig T 
Ws having no title. Then this writ of mandamus only concerns ^ ^ 
the pojffeffion-^ and does not determine the right; therefore t!ie re¬ 
turn to it need not be fo very certain. 'I'hen the words of the 
-ftatute are, that they are authorized to tender the oaths, but not 
commanded to do it. 

Ho|.t, Chief JtiJiice. The defign of this a6i: was to fecure the a man at tiis 
government in general^ and likewife the Corporations in parti- perU mult talw 
cular, therefore at his peril he muft take the oaths; otherwife the Hw oaths in 
corporation, by agreement amongft themfelves not to tender the corporation a^- 
jQaths, might difpenfe with the aft, which might prejudice the Go- 
yeriunent. 

Then the queftion is, Whether two juftices of the peace have 
power to adnunifter the oaths in cafe of omiffion of the mayor 
fold commonalty ? If fo, then the return is too fhort. 

At another day. 


WRIGHTj Serjeant. The great exception is, that it is faid, 
b® ought to take the oaths coram majore pro tempore exijicn': 
fo diat it Is wholly uncertain whether it be meant before the 
mayor at the time of making the letters patents, or at the 
ifhne of making the ftatute iji king Charles the Second’s time, 
; when the ftatute was made to regulate corporations, or at the time 
bf the late aft. 


Northett. 
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45’Tm Ktwv Northey. Though the ftatute be mif-recited, yet it being' % 
Sx, publick a6t, your Lordlhip will take notice of it. As for the ex- 

OHp. caption, pro exij}en\ fo much relied on, it {hall be intended 
before the mayor for the time being at the time of taking tlie 
oaths i it {hall be undcrilood eodem tempore when he took the oaths* 

Holt, Chief JuJi ic^. As to the mif-rccital, if there be lulfi- 
cient recited for the plaintifPs cafe, it is well enough. So in the 
cafe of robbery on the Ihitute of Hue and Cry, though the 
plaintiff in recital of this ftatute omit “ murderf yet the plaintiff 
will have judgment. 


Afterwards, in Tiinity Term forowing, a peremptory man,^ 
damns was gianted, for that bv the twelttb paragraph he might 
have taken the oaths bcfoic two juftioes of the peace. If the 
jufticcs of ihc peace have power to admipiftcr the oaths as well as 
the mayon, and you have returned only that he did not take ^h^iT^ 
befoie the mayor, it is ill, and the retuin is too lliort, 

I Cafe 148, , ^ ^ 

r , -1 * Clark’s Cafe. 

L 3*9 J 

The iujlom cf pJ ALI.. This comes before your Lord/hip upon a return to 
that if a habeas corpus. 'I'hey fet forth the charter of rhe CITY OP 

freeman rt- LONDON, &c. aiul farther f.iy, that in the faid city there are feveial 
him th^fficrof Ihcieties ; that THE COMPANY OF VlNTNERS is 

fivay-man oTa them, &c., that tholj companies are under the government 

company when of the mayor and aldermen ; and that, if any refufe to take upon 
thereto required, him the office of a Iivcry man of any company, he might be 
he may be con-(hereof com icled and impiifoned by the mayoi" and aldermen; 
viacd^dim- letukd to take upoit him the office of a livery-man 

mayorandal- of the LoviPANY ot VINT NtRS, though he was a citizen and 

#ermen, isa freeman of London, and fubject to the lame; and that therefore 

good cuilom. the mayor and aldeimen committed him to Fell the keeper of 
S. C. Ante, 156 Pfgmgflt,’., until he {hould take upon him the faid office. 1 think 
S.C. I. Salk. this cafe to he of great conlcquenco to the liberty of the fubjedii, 
349- which, my Lord Coke i.iys('aj, is moie precious than the ad- 

S c c^mb vantage of any particular lociety. There have been many ex- 

s! C. 3 Salk^ja! ceptions taken already, and many authorities quoted; and amongft 
S. C la. Mod. the reft, the moft remarkable are Grafton’s Caje (b),' and 

113. Tavernor’s Cufe(c). In this laft cafe Tavernor was chofen a 

5. C. Corny. 14. livery-man of THE COMPANY OF Vintners, and refufed, ar^d 
Awe I 6 aflelfed a fine of thirty-one pounds eight {hillings and four- 
*.pence, according to a bye-law; and the Court faid, that it is not 
*93- 34*- 35^- unrcafonable and againft law. Were the fine more orlefs, it would 
tf.Mod. 123. not make the bye-law void, for it is only to bind the members of a 
*^Mod 6 corporation; and when a man agrees to be of a Company, he 
Ante, 104,105! d'ereby fubmits to the laws thereof, and they are not to take notice 

156, 157. I Mod. 18. 164. 2. Keb. 555. i. Bdc. Ab. 671. 681. i. Salk. 192. 341. 3^i, 

6. Mod. 123. 177. 


viAcd and iin- 
prifoned by the 
mayor and al. 
4«rmen, is a 
good Gultom. 


(a) % Inft. 45,46. 3 Inft. 124. S.C. Match, 179. 

(^) I. Mod. 10. S. C. 2. Keb. 555. (f) Ruym. 447. 


of 



' ’^claelmas t^erm, 8. Wiil. 3. In B. R. 

«f the extravagancy of the charges they lay upon themfelves; and 

it is convenient to keep up their reputation and the honour of the . ,1 

(City of to have fuch power, 

Then it has been already obferved, that this return is only by 
way of recital. Now I flaall add what tK:curs to me: 

First* It does not appear that he was chofen to be a livery- i 

manj for the word “ eleilus” is not there, 

* Secondly, They ought to have alledged, liutMr. Clark ♦ [ 320 J 
had no reafonable excufc j for that they entitle themfelves to fo 
fupreme a power of committing his Majefty’s fubjeds to prifon. ' 

Thirdly, It does not appear that Mr. Fell was an 
officer of tlje city. (This exception was much infifted on in , . 

a former argument in this Cafe.) 

Fourthly, They ought to have alked Clark before the com¬ 
mitment, What he had to lay for himfclf ? as the pra«Siice is always 
in criminal cafes. 

Fifthly, A cuftom to commit a man to prifon, is a void VJ*ante, ' 
cuftom. 2. Broivnl. 191. The Cafe of the Cinque-Ports. l. Leon. 107.156,157* ^ 
105, 106. 4. Leon. lOg. Style., 78. 84. l. Roll. Abr. 364. 

Marjh. Rep. 1%“]. Langham's cafe. 

Sixthly, As for the obje£lion, that this cuftom is confirmed 
by a£l of parliament, there are feveral ftatutes that are adjiidgcd 
to be void, which are unreafonable in themfelves (<?). 

Seventhly, Then it docs not appear in all this return, that , 

thefe livery-men are of any ufe to the good government of the city, 
which fhould have been taken notice of. 

Holt, Chief Jujl ice. We ought as far as we can by law to 
fupport the government of all focicties and corporations, efpecially 
Ais of the CITY OF London; and if the mayor and aldermen 
ilhould not have power to punilh offenders in a fummary way, .hen 
ferewell the government of the city. But the exception which 
''jfticks with me molt is, that it is not fet out that Fell is an officer 
^ the city; and indeed 1 think not that he is an officer of the city 
quatenus a city, though I confefs he is an officer to the Iherift's, as 
ne keeps the county gaol; but it ought to have appeared, tiiat he 
yva? committed to ^1 officer of the mayor and aldermen. 

Clark was afterwaidi difcharged per tot am Curiam, though 
ALL THE Court declared their opinion,that die cuftom was a g >od 
cultom, and was for the advantage of t!ie good govcriunent ot the 
pity, and therefore they would always fupport it. 

(o) Magdalen College Cafe, 1. Mod. 264, 


The 



/• £ 3 ** 3 

If a Satute in. 

a penalty, 
ptovided tlw 
offtnder hcpn- 
ftatttd within 

ituehu months 
after the oftence 
eomnutted, tlie 
jnontlu be 
|ccounted [unnr 
tmtbs. 

S. C. Comb, 

439 - 

S. C.Carth. 40(1. 
$kin 562. 

Carch. 501. 


I Michaelmas Term, 8. Will. 34 JnBalU' 

* The King Agahfi Peckham. 

- 'T'HE ftatiite 3. and 4. Will, and Mary^ c. 10 . enaifts, That if 
> * “ any-one lhall unlawfully courfe, hunt, take in toils, kill, 

« woiuid, gar take away, any red or fallow deer, in any forefl:, djace, 
“ or purlieu, paddock, wood, park, or other ground endofed 
“ where deer are ufually kept, without the confent of the owner or 
» ^ keeper, or fliall he aiding or affifting therein, and fliall be con- 
' “ vided either by confeffion, or by the oath of one or naore wit-' 
* w nefles, before one or more julliccs of the peace where the offence 
“ was committed, or party apprehended; fuch perfon being pro- 
*< fccuted within twelve months after the offence ccrainitted, fhall 
“ for unlawfully courfing or hunting only forfeit twenty pounds 
i. “ for every offence, though no deer is tak«n; but if killed, 
** wounded, or taken, thirty pounds for every dter,. to be levied 
V by diftrefs, by w'arrant under the hand rf that juftice or juf- 

tices before whom the convidion was made, one third to the 
“ informer, another to the poor, another to the owner of the deer 
“ or park; and if no diftrefs can be had, then the offender is to 
“ be imprifoned for a year, and Hand in the pillory {a)." 

One Peel ham was convidlcd upon this a£l for Healing a deer; 
which conviction being removed into the court of king’s bench by 
cirtlorari and filed, 

Exception was made to it, that the conviClion being made 
upon this flatutc, the profecution ought to have been within twelve 
months, which it was not; for the offence appeared to be done on 
the fourteenth of Augujl^ in the feventh year of William the Thirds 
and the information was exhibited the thirteenth Augujl^ in the 
eighth year of William the Thirds and not before. Now an in.- 
formation ib no profecution j and iffo, the party was not profecuteH 
within twelve months after the offence coimnitted. 

To which it was anfwcred, and so ruled, that the record fets. 
foilh, that the defendant dchito modo et fecundumformam Jlatuti can- 
vidlus fiut (b)y which is well enough (c). 


(u) Repealed by i6. Geo. 3. c. 3Q. 

{b) Ste 1. Salk. 383. 

(f) The cor.viftion was quaflied, be- 


cafe twelve lunar mmbs had expired be^ 
fore any piofecution was ^ommentisd, 
S. C. Carth. 407. j for the ftatute giving 


caufe wlicie months arc mentioned in a the juftices a fpecial jurifdiAion no|. 

ftatute, and not years, they are always known to the common law, muft 

reckoned lunar months, and in tlie prefent ftriAly purfued. S. C. Cpmb. 439. 


Cafe I CO. The Inhabitants of Chittington againft the Inhabitants 

of Penihurft. 

An order of AN ORDER was made by twojuHices of peace to remove a 
removal need £\ from the pariHi of Chittington to the pariih xrf 

3w ^ty^came^ ^ ' 

*p (fettle in a tenement under ten pounds a-year. S. C. Foley, 97. 6. Mod. 180. Foft. 3S». 395.1 
i|j|a Ante, 149. *oS, a. Bow. P. L. 764. 774. 

r ' * And 


Aetc 



’ Jl# If’* 

Miiihaeltnas Tetm, 8. Will. 3. In B. R* 


• And now a motion was made to quafh the firft ordei, becaufe 
it did not (hew that the man fettled m a tenement under the yeaj \j 
value of ten pounds. 

The Court difallowed this exception, which was the fame 
formerly over-ruled in the cale of The Inhabitants of Marlborough 
V. Wootton Rivers (a). 



Secondly, It was objected, that the Hatute 13. and 14. Car. 2. J’ormerly an on* 
c. 12. enables two juftices ol peace to remove the party, one of 
whom is to be of the quorum.^ which word was omitted in that 
order. whom were of 


And the order wasquafhed for this exception, thf Court being 
of opinion, that two juftices cannot remove a pool man oat of g o^w, 
felfions, unlefs one of them be of the quorum^ becaufe they have a 473 475, 
Ipecial juufd'£tion given by the aft, which muft be lollowtd (b). t; SetLet 

Rem 271. 

S C Holt, 507 Comb 200 339 7 Mod 99. Stra. 300. 


(a) Wefton Rivers v St Peter’s 

Marlborough, Holt, 510 2 Saik 492 

Carth 365 3 Salk 234 12 Mod 89. 

And fee Rex v Wootton Rivers, ante, 

149 

(b) But now by 26 Ge* 2 c 27 no 
order or other mllrument by two ormoie 
juftices, which doth not expreis that one 


IS of r/1 ywo/uir, fhill bt impi-ached, ftt 
alidu, or vata’^fd, ter th-t d.kd only ■ 
and by 7 003021 all fidtrs and 
othir inllrumem. by t o jurt ci. of any 
corpoiation as iiavt only ent juilitt of 
thquorun , th dl b*" vdid, 13 if one of the 
faidjufiiccs had been ol r/i r ^lum Sec 
1 B 1 Com 351 


TheParilh of Walton againfi TheParifla of Chefleifield. Cafe 151. 

A N ORDER was made to remove a poor man horn the panlh of 
Walton to the parifti of Chcjierptld in the county ot Dttby^ 
which was confirmed upon an appeal. 

But the fiift order was now quaftied, becaufe it did appear to be 
made by two juftices of the peace, it is only, “ Whereas com- 
“ plaint has been made to usf and fo they did not recite their 
authoiity in the older. It is true, they were mentioned to be 
juftices upon the appeal^ but that wijl not help, for they might be 
ib then (a), and not at the making th^ fiift order. 

And for this reafon it wastjuaftied (i). 


(a) But fee the caft Rex v Fhfhcr, 
that to ftatc U]>on appeal that the perlons 
Whofc adls aie complained againft are 
jvfiicet, IS fo far an admifTion of their ju- 
rifdidlton, Cald 135 
{i) See Rex v Upton, Sett et Rem. 


27 Rex ■» Stephey, Burr S. C 23. 
Rex V Stanfield, z o ilk 4tS Rex n. 
Inhabitants ol Scitkld, 4 Term Rep 
597 and Mr Conll’s Edit <.n of Bott's 
PoorLawi, vol n Uiap 12. fcdl. a and 3. 


An order of re- 
movil muft 
/late til it It was 
made by tvn 
jujiuis 

5 C Fort. 114. 
Port 325. 

Ante, 149.1^3. 
204 

6 Mod. 180. 
s B 1 Rep. 
1017 

Andr 238. 

Burr S. Q. 137. 


Hilary 




HILARY TERM, 


»> 


The Eighth of William the Third, 


l N 

The King’s Bench. 

Sir John Holt, Knt, Chef JuJiicc. 

Sir Thomas Rokeby, Knt. 

Sir John Turton, Kftt^ 

Sir Samuel Eyre, Knt. 

Sir Thomas Trevor, Knt, Attorney Getteraf, 
John Hawles, Bfq. Solicitor General, 



*[ 323 ] 

* Memorandum. Cafe 152. 

W RIGHT, Serjeant, was this Term called within the bar, , Ld,Ray.i3<. 
being made King’s Serjeant, and afterwards Loid 
Keeper of the Great Sea!. 


Mrs. Barney’s Cafe. 


Cafe 153. 


A indictment was found againft Iicr at the quarter The ««rt 

leflions uxNotvjtch, for petty treafon and murder or her huf- k^ns’s l»ench 

P®lld. may, in ita d»f- 

crenon, bail « 

tsne came now m cuftody, and moved the court, by her Counfpl mAfled 

that fhe might be bailed. ^ v^ouniei, 

_ . and murder. 

^ It IS true, this cafe is not within the common rule, but it appear- sc? Saiic 
ing by affidavits of the fedf, that it was a malicious proftcution, S C Cconb 40c. 
^d there being nothing done either upon themdidment or coroner’s ^SS 

anqueft, or at the affixes, and the man being dead above a year, fhe ® *** 

was bailpH. » a Inft ige. 


aio. 
185. 

1 Bulft 85. 

8dles, 116 14.8 Hale P C q 8 104. 1 Salic, 204, Ray 181 Skm rS ss. . ** 

a. Hawk. P. C ch. 15.147. £79. ^ Skm 56 68j. 3 Bac Abr. 13, *4. 

Redwood 



Hifary Term, 3 * Will. In R* 

Cafe 1^4. Redwood agoinfi. Coward. 

, Trinity Term, 8. 14 ^tll. 3. 'Ejill 645: 

T^^RIT of error Upon a judgment for the plaintifTin TUB 
PALACE-COURT. The error was affigned in the judg¬ 
ment itfvlf i for it was, that the jury ajjident dsmaa inftead of 


enter- 
the jury 
tf^nrinflcad of 
e^dunt damra 
WiM not make ajjidunt, 
die record erro¬ 
neous. 

♦ [ 324] 

S. C. I. Salk. 

S. C. 12. Mod. 

109. 

S.C. I. Ld. Ray. 

147 - 

S. C. Holt, 272. 

Plowd. 348. 

4. Co, 7 b. 

2. Saund. 96. 

Comb. 398.466. 

479 - 


It iliould have been in the prefent tenfc ; it is like recuperaret 
damna inftead of recuperet., which cannot be good. Now thougll 
both ihcfo words may have the fame fignification, as concejfum ejl 
is the fame with confideratmn ejiy&c. (a)y yet ulage had made the 
word ajftdunt to be the proper woid In fuch cafes. 

* To which it was anfweied, that “ ajjident'^ is the moft proper 
word, for it comes from affukaj fo does “ adeifor j" and the jury are 
the aflcfibis of the damages. 

And THE Court was of the fame opinion, but would not allow 
concejfum and confukratum to be the fame j for it may be conceffunty 
and often is without confideratum ejl. 

(.j) Sec 16 Sc 17. Cm 2. c. 8. f. I. 


Cafe 155. 

Slnore, If a de¬ 
claration in 
TaovxB for fif¬ 
ty pieces of gold 
coined Within 
the kingdom, 
without naming 
of what deno¬ 
mination of mo¬ 
ney, is good. 

Sty. 31. 224. 
227. 

I. Sid. 60.98. 
Nel£ Lut 473. 
Mar. 60. 

Cio. Jac. 169. 
Palm. 393. 
Latch. ,»t6. 
>lnte, 181. 

Tbovbh not 
vitiated by an 
'Improper £afm 
W(^. 

f 

Quth. 131. 
Comb. aofi. 
Skta, 1.^ 


Salifbury cigainft Proftor. 

^^ROVER. The plaintiff declared, that he was poffeffed of 
divers goods, viz. of fifty pieces of gold coined within this 
kingdom, “ aede oigintipetrat. carniskovinayArdGLiCE “twenty 
“ ftone of beef,” uc de viginti vetjibusy Anglice “ wooden vel- 
“ fels,” as his proper goods which he loft, qua* quidern bona et 
“ cataUuy pojicay apud iuch a place, ad maims et pojfejfionem of 
defendant per inventionem debucrunt'' Tlwre was a verdnSl for the 
plaintiff, and enure damages given. 

And nov/ it was moved in arreft of judgment, and thefe excep¬ 
tions wcie taken: 

First, He has detlared, that he was pofleffed of fifty pieces of 
gold coined within this kingdom, but does not name what money it 
was, foi which rcafon it is uncertain; for “ pieces of gold” are 
coined here of fevrral values. 

Secondly, That he was poffeffed de viglnti petrat. camss 
bavium. Now iheje is no fuch word as petrat. \dnch fignifies 
“ a ftone of beef i” and there is a proper word for a ftone weight. 
And the rule is, when an improper wo» d i.s put in the declara^^ 
for whicli there is a proper word to fignify the lame thing, it is 
always held to be naught. 

To this objc<fl;ion it was faid, that in the firft year of die king the 
plsuutiif dtc.ared in trover that he was iwffeffed vnapeem 

branditti 
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banditti «r?n7,and that it was held good after verdiif, though there SALURURr 
!s a proper word for “ brandy.” p/S'Jb 

Thirdly, That he was pofTefTed de v:g ntt vajibus, Anglice Trover 
** wYToden veirels,” the word “ vas’* is too genernl. So dt uno -va/ibus was too 
puUo has been held ill (a) for the lame re^fon. general 

I Sid 60 1 I ev 48 N Lutw 478. 


FduRTHliYj It Is fald, thefe goods admanusdi the defendant H >« 

ptr tnventtod. debuerunt inftcad of devenerunt. W Hifteld 


For which reafons this is not a good declaration *. 


of dnermunt be 
fatal 


Adjournatur (b). 

{a) An Anonymous Cafe, i Lev 
48 S C 1 Sid 60 N Lutw 
478 

(i) See Campbell v St John, t Ld 
Ray 20 where trover of a box and 
duifMit uncns argcttti, anglice phce, was 


• [ 325 J 

held food on a demurrer to the declaration 
But now by 4 Gn 2 c 26 and 6 Gea 2 
c 14 f ^ all pi ictedings fhill bi m 
£n{,li/h , lo that thtlc meet es cannot 
now take phce—See 1 Com Dig 317 
3 Bl Com ^22 


The Paridi of Trowbridge Wtfton^ 

■jC^XCEPTIONS were taken to an order made by two juftices of* 
the peace concerning the removal of one Anne yervts, a poor 
woman* from Trowbridge to IVeJion, 

First* The order does not affirm, that the place to which fhe 
was removed was the place of her laft legal fcttlemeiit, it is only 
faidby thejufticeS, “ Wherfas wi are erulihly wfoimedy^'i ” 
It ihould have been upon oath, and being a judgment ought to be 
pofitive and certain. 

But this order being confirmed upon an anpcal, thp Court 
held that to be a void exception, otheiwife it had been good. 

Secondly* It does riot appear that the firft oider was made by 
twojuilices of peace of the dmjion where the perion was likely to 
be chargeable to the parilh. 

And the firft was held a good exception. 

The King flgahjl Morgan Rice. 


Cafe 156# 

An order of 1 
» Wmuflaver 
that the place 
WHERE was 
the place of 
the pauper's 
“ lift legal 
“ jettlmmi" 

S C X Salk. 
473 

S C Sett ft 
Rem 244. 

S C Holt, S 7 l« 
Ante, 3ta 
Comb 413 

An order of re¬ 
moval need not 
Rate the juRtces 
to be 0/ tbt Ihm 
•vJioH 


Cafe 157, 


XTANDAMUS to an aicbdeacon to fWear the defendant church- A return to 
warden ofapanih, kt mg forth, that the cuftom of the place » irandmut to 
Was todhufe habtlem et tdoneam pe/fonam to beai the office of church* * 

warden , that the defendant was in court and chofen, but refilled by he w«» 
“ poor dairy-min, and unfit for tlie office,* is bid, foi tl c panffiioncrs ire the proper judges whetlMf 
the pexfon they elefl IS fit for the office—S C 12 Mod 116 s C 3 Silk 90 SC Comb 4x7. 
S C Carth 393 S C SeR A Rem 216 S C i Ld Ray 138 2 Sid i* i Vent. 14}. 
Stiles, 457. a Salk 430 t Salk i£$. 3 Med 333 ir£l Rep aS 3 Burr 1430. 3 Bse. 
Abr 531 

Voft. V. X 


the 
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Tm3 King the archdeacon, &c. who returned, that the defendant was a poor 

agawft dairy-man, et minus habllh to be a churchwarden. 

Morgan ^ 

Exceptions were taken to this return. That it does not appear that 
_ there was ajiy other man in the parifh, befidcs the defend^t, who 
L 3^^ J was fit to execute this office. * I'he aichdeacon has not an 
authority to refufe a churchwarden being chofen ; for if fuch power 
fliould be allowed, the cuftom of chufing him will be quite over¬ 
thrown. The pariftiioners are the proper judges of his qualifica¬ 
tions ; and the archdeacon has no more to do than to adminifter 
the oath, and admit the perfon chofen ; and is no more a judge in 
this cafe than he is of an executor or adminiftrator. Th^ party 
refufed cannot bring an adtion upon this return to try the right ; 
for to fay non full pauper laiiarius would be ve'-y uncertain, 
bccaufe he may be poor in feveial refpedts, and yet not Iv thereby 
difabled to hold this office, 

E contra, Thequeftion is. Whether the perfon who by law is 
to adminifter the oath ot office has any power to judge of the abi¬ 
lity of the perlon chofen to fuch office ? I'he office is fpiritual ; 
therefore the cccleiialiical couit is not only to fwear him, but is 
likewife to judge of his ability; he is prefented to them for that 
purpofe ; they have a fonnal proceeding to examine his fufficiency, 
and their dctci mination that he is m/nus hahilis muft always be 
8. Mod 325. allowed where they have any juiifdidtion of the caufe. A chuich- 
warden is an office oi truft , he is made overfeer of the poor by the 
ftatute of 43. Eliz. c. 2. without any cledtion ; he is accountable 
to the parilhioners at the expiration of his office ; and therefore 
care ought to be taken that he ftiould be habilis et idonea perfona, 

5 c. Comb. 147. Court were of opinion, that a churchwaidcn is 

a temporal officer ; that he is a corporation; tor actions are 
brought in his name, and likewife againlt Inm by his fucccllbr, to 
recover an account. He being then a temporal officer fajy and 
having a temporal truft repofed in him, and there being a cuftom 
for the pariftiioners to chuic him, it ic the duty of the aichdeacon to 
fwear him when chofen, without enquiring into his ability. For 
why fhould he be judge of that rather than thofe who are moft 
concerned in intcrert, which are th^ parilhioners ? And it is not 
to be prelumed, that the archdeact^n will take more care to put a 
fit and able perlbn into this office than they in whole power it is to 
chufe him. 

And for this rcafon the peremptory rmndamus was granted. 

[a) 2. Roll. Rtp. 71. Haul 379. 


I. Salk. 166. 
^artli iiS. 
Hard. 378 
Ray. 439. 

1. Vent. n5 


The 
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* The College of Phyficians agahift Salmon. 

B y the ftatute 14. Hen. 8. c. 5. the ch.irter by which THE col¬ 
lege OF PHYSICIANS is incorporated is confinned ; which 
aft made them a perpetual college in London., andfeven miles compafs 
thereof, with power to chiife a prelident every year. It enables 
them topurchafe lands, and to i'lie and be l>tod ; and prohibits any 
topraftile phyfic within that circuit, unlefs approved under the feal 
of the College, upon pain of five pounds, to be divided between 
THE KING and THE COLLEGE. 

An aftionof debt was brought ujx>n this flatutc by the plaintiff, 
by the name of “ Prajidens et Collegium feu Co'/itnumtas Fucultatis 
“ Medictna London" agaitift the defendant for praftiling phyfic 
without licence ; per quod aSiio accrevU domino rc^^i ct dom. regina 
et eidem preefidenti, qui tarn collegio ct ccnimuiiitatt, idfe. Upon 
demurrer to the declaration it was infifted, 

.First, 7 'hat the aftion was inifconceivcd, for it ought to be 
brought by the president of the college of phyficians only. So is 
Dr. Laughton’i Cafe (a), who brought an adtion as prelident of 
the college of phyficians in Zc«r/sn,and of tlie corporation ofphyficians 
there ; for the president and the college being incorpo¬ 
rated, they ought to join in the aftion ; it had been naught if the 
aftion had been brought in the name of the prefident alone, without 
the college (i). 

To this it was anfwered, that it might be a queftion, Whether 
this aftion had been good if it had been brought by THE president 
alone ? but it cannot be a queftion, Whether it lhall be good or 
not when brought by the corporation? In the c.ife of 
College of Phfftcians v. Bujh fc), the aftion was brouglit in the 
name or prtrfidens collegium feu comonunitas, and held naught. 
In Dr, Goodall's book [d) treating of this college there aie feverai 
precedents of aftions brought by them in the lame form a.s this is, 
and it muft be the proper way to fue by the incorporate 
NAME. 

Holt, Chief JuJlice., faid, there was no judgment given in the 
cafe of TAr College v. BuJh \ but that this is the beft way of 
declaring, fmee the penalty is given to the corporation. 

Secondly, The ftatute prohibits the practice of phyfic within 
feven miles of London, unlefs the perfon fo praftifing be approved 
under the feal of the college, under the penalty of rive pounds, 
to be divided between the king and the college. They 
alledge, that the defendant praftifed within that circuit, not being 
admitted under the common feal of “ the prelident and cominon- 
“ alfy,” when the ftatute faj s, “ it muft be by the prelident and 

{a) Laughton -v Gardiner, Cro. J.ac. (r) 4 Mod. 47. S. C. la. Mod. 
lai. 129. I. Roll. Abr. 515. 10. 

{i) Corporation of Pliyfician^ v. Dr. (J) 

Tenant, Jones, a6a. 

X 2 “ college 

O 


♦ [ 327 ] 
Cafe 158. 

The College of 
Ph/ficians may 
fu.; by the 
rjte name, not- 
withltanding an 
expreUi, power 
IS given re fue by 
another. 

S. C. a. Salk. 
451. 

S. C 3. Salk. 
102. *237. 

5. C. Holt, 17 r. 
S C. I. Ld. Kay. 

680 

Hob. 210. 

4. Mod 47. 

6, Mod. 44. 

I. Bac. Abr. 
502, 

Cio Eliz. 337, 
Hard. 504. 


That the' de¬ 
fendant praAir« 
cd will out li¬ 
cence from “the 
“ prefident and 
“ commonalty” 
is gCK d,alt' ough 
the Ibrute fay^ 
“prefident er 
“ commonalty. 
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TiitCoLtBGsu college sivE emmunitat (a) and by the ftatute the penalty 
PHYs^crANs ** given to the king and college, which is not the fame perfon. 

agKrfi I'o tills exception it was anfwercd, that the words “ college'* 

Salmon. u community" are ejufdem ftgnificationis ; and therefore ought 

• [ 328 ] to be taken fo in this cafe. 

An aftion on 'rniRDLY, 'Fhe conclufion is, per quod aElio accrevit domino 

pf'(^/identi^ qui tam^ ^c. collegia five comrminitate^ is’c. 
virhen it fliould have been brought by the informer, qui tarn pro 
G?«. ctfi-aJuteKi,, domino rege quam pro feipfo. 

^ ^ contra. As to this exception it was faid, that that is of no 
Cro. Car 2 6 ’ for in all informations upon penal ftatutesthe conclufion is, 

^ ’ per quod a£lio accrevit dvnino regi, and puts the king before the 
informer (l>). 


Sed adjournatur (c). 


(a) The word uftd In the charter, 
according to Ruffl.cjd, was <* and "— 
Vide 14. & lltn 8. c I f. I. p. 13. 

(^) The Court over-rultd this ohjcc- 
tioii, faying, tliat the preetdents art the 


one way and the otlier. S. C. Ld. Ray, 
6S3. 

(.) Judgment was given for the plaint. 
S. C. I. Ld. Ray. 683. 


The fcrvice for 
« year 
give a 
ment 


• [ 3^9 ] 

Cafe 159. * The King The Inhabitants of Chellerfield. 

Jtnifon lived as a footboy with Sir Pauiyenkinfon^ 
a fcturin Walwi^ wli.ch is a vill in Chejhrficld: Jenijonveos, dif- 
unjefs It charged of his ferviev, and Sir Paul lent him to Chefierfield^ to one 
be under a Thorpe a barber, and gave Thorp fix pounds for one year to teach 
hiring for a year him to fhavc. 'I'lie overfeers of the parifli oi Chejhrficld com- 
betweenfii ww/- plajned that came to be an inhabitant there, and refufed to 

tLrTwdni/re- a*''*'* i appearing that JTalton was the laft place hf 

fore if the fnend his legal lettlcment, lie was lent iliitlier by the order of two juftices. 
of « hy give a The vill of Ipalton appealed ; and, the Hrft order being confirme(|| 
i«»A<rfix pounds he was removed hither by certiorari. 
a-ytar to leain 

the ky to (have, it was laid, that lerving a year upon an exprefs agreement makes 
and/Ariyifeives him an inhabitant at Chejhrficld. 

with tLi. hat her 

for a year ac- E contra. The ftatute of 3. & 4. Will. ^ Mary., c. 11. is ex- 
co!dingiy,ytthc plajKitory ofthe former laws made about I'ettlements} and the party 
ftttlenwnt^- for bring himlclf within thata6t,or he can gain no fettlement. 

thecontradlwas 1 hat adt requiics, “ that if an unmairied perfon, not having child 
not between the “ or children frtj, bc lawfully hir’d for a year, fuch fervice lhall be 
Ibrvant and maf- 

ter.—S. C. 1. S.ilk 479. S. C. Skin. 671. S. C. Caith. 400, S. C. Comb. 445. S. C. 12. Mod. 13a. 
». SaUt. 533. Cafes m Law and Equity, 15. 287. 


(a) See Anthony v. C.ardJgan, Foley, 
131. ; Rex K. Bank Ntwton, 2. Burr. 
S. C. 455. j Rex V. Uenfinghaiti, 


Cald. 106. j Rex v. Allendale, 3. Term 
Rep. 382. 


“a good 
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a good fettlement,” Now that muft be a fervice for a year. Tki Kma 
This was no lawful hiring, for it does not appear that he was 
retained by his own confent ; and an a^Jlion would not have lain jnmabj'tamt* 
againft him upon his departure out of his fcrvicc,becaufc there was or Chc^tcii* 
qo mutual contiadl: between the mader and fcrvant. The agiee- fielp. 
ment was made between Sir Paul "Jenkinjon and the mafter, who F. N. B i( 58 . 
was bound only to teach the boy to lhav • If this fhould amount B- i*'*. F. 
to a contrail between them, it mull be as an apprentice ; which 
cannot be, becaufe not by mdcntuie, and therefore void. If he had 
been an apprentice, it muft be for feven years, and then his trade is 
accounted an ertate, which is a fccuiity to the parifh. 

^djournatur. 

I'his cafe was fpoke to agiin in Ea/ler Term following, and 
it was mfifted, that the order ot leihous upon the appeal was 
final. 

But afterward'', in Trinity Tenny thf Court held this to be C-irth 400 
no good fettlement in CheJ^ciJitldy aqd that the pei fon w.is well 
removed to IValton (a). 


(a) Ste Gicgory Stoke PitmmAer, } Rex** St Miry GiuMford,a. Bott, 

a Rott, ■^i6 , Rtx -v Wrmgton, Burr. 532. , Rex -u bt Matthew, Ipfwich, 
.S C. 2S0 , Rex-t' WeyluH, Buii.S C. 3 Ttnn Rtp 441^ 

491 , Rex ^ Thainei Ditton, 2 Bott, 


The King againjl T'.irncr. 


Cafe 160. 


A N ORDER was made at the general fcflionsof the peace held for An order on 43. 

the county of Wilts^ by which tlie defendant was allellcd c. 2. f. 7. 
towards the relief of another perfon, by virtue of the ftatute of ^‘‘^*** manRe- 
43. Elix. c. 2. and was indidled for difobcying that order; 
which being removed hither, rnSratTirW 

T'., . . ~ ^utrUr jrffi'mu 

1 his exception was taken to it : The order is laid to be made 5 c 2 SaUc, 
ad gencralem fejjtoncm pacts tint, (sic.” and docs not fey 474 476. 
quarterialem ; when it is expreflly required by the 43. EUz^ S C Sett, ft 
‘t. 2. f. 7. “ that the relief fhall be as the juftices of the peace at Bern. 140. 

“ their general quarter feffions fhall affcls.” * ***’ 

" ^ C^rth 455, 

For which reafon it was quafhed, PX 314. 

C 330 ] 

* The Parifli of Dalbury agautft The Parifti of Foifton. Cafe i6i. 

A N ORDER was made by two juftices of the peace to remove Toftainafeule- 
one Robert Blood from the parifh of Foijlon.^ in the county of *’y '**’•** 
Derby^ to the parifh of Dalbury., being the place of his birth. rnfm^ndeTten 

pounds a>ycar there muR ht (.Stunt nonet, purfuant to the Ratutes yjae. 2 .C. 17 and 3. ft 4. lyttl. 
& Aiary,c. II. j andcheitforc, although a perfon be invited by the'principal inhabitants of a pariih to 
reiide in luch a tenement, and be pubhdy and openly employed as a Jmith to the panih forfeveraJ years, 
yet, by fuch a >'ijymreonly,he gains no fettlement.—S. C Comb. 410. S. C. Carth. 396 S. C. Sett, ft 
Rem. 178. S. C. Foley, 123. Poll. 454. 2. Salk 533, 534, 435, 536. i. Show. la. 3. Mod- 
747, Carth. 28, 2. Salk. 533. z. Bott P. L. 124. 

X 3 


The 
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Tm Pakhh The inhabiicnts of Da/S^ry appealed to the quarter feflions, and 
the fzSt was ll-ated upon the order, “ that he lived at Fa’tjion a 
ths^Fabish ** whole year, and, being a fmith, worked for the loid of the manor 
o> Foistcn. “ and the vicar of the parifli, in flioeing their horfesj” wliich was 
held to he a fufficient notice} and therci'orc the order was con¬ 
firmed upon the appeal, though no -ixoticc in writing was given to 
the chuichwardens and oveifeeisof the poor of the laid parilh of the 
place of his abode, and the number of liis family, pm fuant to the 
ifatiite I. [pjc. 2. c. 17. 


'] hefe orders being returned hither by certiorari, it was moved 
to affinii the order made upon the appeal, and (aid, that fettlcments 
Will be as formerly before the making of that acf, unlcfs the party 
come elancleffinely into the p.m--, 1; -h v/as not done in this cafe ; 

fo that having lived at Fotjicn above forty day-, he is now legally 
fettled in that place. 7 he greatci partofthe paiilh .equefted this 
man to inhabi! there, bccaule they wanted a fmiili ; thcieiorc fmee 
he came tliither at their defire, and openly, the ftatutc will never 
extend to him, becaufe that was made to prevent the coticealing 
of tlurrifclvcs above forty days to gain a fettlcmeiit. It has been 
held in this court, that where the parifhioners of Grampoutid 
met at a poor man’’- alehoufe to make a rate, it amounted to notice, 
though no fitch wai- given in writing ; and it was allowed a good 
fcttieineut afier the h’l ty days. 

But an the othtr fide it wasfaid, that he was no hnufcholder, hut 
livvd vviih the widow of the former Inudi in that parifh, and worked 
then J'vr .eivaiu. d lie intent of the ftatute is, tliat by giving 

natui hi whl.tg ili. paiifli may know as well the number of his 

famii v as ihe place of his abode ; but neither the lord of the manor 
nor th ■ vicar can tell how many this fmuh h^d in his family by 
* C *3* J * 'I he laft ftatute, 3. & 4. Will, Mary, 

c. 12. leems to be n.adc pui pofely to pievcnl fiich fettlemcnts, 

' a. .'al'c h’t itcnail-fs, “ tli.ii thc'foity days lhall be accounted iVoin the pub- 

534 - “■ hcation ol nonce in venting of the place of his abode and number 

“ of his family, which he fliall deliver to the churchwarden, &c. f 
and by which llaUite few lal things arc allowed t.> make a fettlemcnt 
Cafes in L w withoUt notice in wilting, as if a man exvcute a public office for 

aiidEquii), 14 a year, ni ihali be charged with puf'lic taxes to the panfh, qr 

be an unman it J ptifon hired jor a year, or an apprentice, tffr. 
8. Mod. 38. Since the inaking this act, it has bven adjudged in this couit, 
that it a man he affeljed to the paiifli latc^', and do not pay 
the lum at vvhicli he is aflclled, that fhall make no fcttle- 
inent (a) and yet in the Caje of- Ipfivich was held, that 

if a man he aiicfled to the land tax it amounts to a fulfictent notice, 
and yet it is no j).'i.''ifh tax- 

pomb. 410. CuRi A. Notice by implication w'ili defcatfhc ftatute 3. & 4. Will. 

(s' Mary,<z. 11, whuh is fxplanatoiy of tlieftatute i.'/</r.2.c.i7.aiad 
mull be pin filed ; tor the Com t cannot go be)oud that explanation. 

So the firft order was confirmed (c). 

(a) 5 tc Mr. CorA’s edit, ofBott’s Poor (c) See Rex v. Chertfey, poA. 454. 

Laws, vol. ii. sao. and Re.\ t- Abbots Langley, Foley, 1 lO. 

( 5 ) St. Helens V St Niehclas Abing- Sfra 835, a. Bolt’s P. L. 12s.pl. 163. 
don, a. Svlk. 472. 
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• Pulifton agaitift Warburron and OlIicis. Cafe 162. 

E jectment, The declaration was of Trinity Tei 'ni la (I In ejr Ament, if 
paft, upon the demife of Lrittt anvl Jnni’ his wife, plaintiff by 
for lands in Blymhilh in the county ol Sutop, dated the tenth declare 

yfprtl sbgji and the ouJler\% laid to be, pospEA 

decimo die Apr iUs 1697. ^'hc difendain’s attorney entered into to the trial, the 
the common rule, to confels leafe.^ entry^ and oujler^ and to try judgment ftiall 
the caufe at bar; and the fame was tned accordingly laft <<>»■'* 

Michaelmas Tentii which was m the year 1696, and which was *tnend- 

half a year before the plaintiff had any title, as appeared by the 
declaration. S C, i Salk. 4S. 

S C. Garth. 401. 

Whereupon the defendants moved to ftay the entry of the judg- s. c. n. Mod. 
ment. He h.id a verdidl the fame Term the caufe was tried, ’* 5 ' 
by reafon of this miftakeof the year of Our Lord in the demife, 
which fhould have been 1696 inftead of 1697, and they had a rule Mod. 45a. 
accordingly. Comb. 394. 

And the firft day of the laft Term the defendants moved it *« Amen^ent" 
again, and the rule was continued till the plaintiff fhould move (L.4.). 
the Court; which he did by Serjeant Wright laft Term, to ’• Wiif. x. 
amend the declaration, and make the demife to be in the year 
1696 inftead of 1697. TermRep. 

X 4 Wright, ySz. 



PtfllSTfl'l 

0 gi£r^ 

Warbukton 
a'-'d Others. 
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Skin. 591. 


Carth 40|. 


* [ 334 3 
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♦ Wright, Serjeant. The declaration delivered to the tenant 
in pollcflion was right, and a full defence being made at the trial* 
the judgment may Ue well entered, notwithftaiiding this miftake j 
and this is warranted by the ftatute of ga./i/^w.S.c.go. of Repleader, 
which cnaits, “ that in all actions after iflue joined judgment 
“ fhall be given, notwithftanding any mifpleading, lack of colour, 

infufficient pleading, mifeontinuance, difcontinuance, or mif- 

conveying of procefs, mif-joining of iflue, &c. or any other 
“ default or negligence of any of the parties, their counfeliors, or 
“ attornies;” which are large and general words, and will 
julHfy the amendment in this cafe. This Court has changed the 
plaintiff in ejectment after the declaration delivered (ei)y he being 
a witnefs to prove a deed in the caufe. ft has likcwife enlarged 
the term where the caufe has been long in agitation (i) j and it 
was never denied to augend where there is any thing to amend 
by {r). An ejectment is an action brought by con(ent,and more 
immediately under the power of this court than any other action, 
for it is a mattei of form fet out by the court (d}. Now the 
declaration below againft the cajual ejeilor being right, that being 
in nature of ayi original., in whole room the defendants are to come 
in by rule of court, it is plainly the mifpriflon of the clerk, and 
tlierefore may be alfo w'cll amended within the ftatute of 
8. Hih. 6. c. 15. cfpecially when the anrendment is in aflirmancp - 
of tlie jiidgintiil. 

Birch, Serjeant ^ Sir Francis Winnington, and Sir 
'Fhomas Powys, cr , ntr , j . I( by thefc general words in theftatute 
of 32. Ho:. S. t. 30. every thing may be amended, as i^: has been 
argued on the other fide, then all motions in arrclt of judgment 
would be vain, and to no purpofe ; becaufe let there be never fo 
many errors, either in title, fubUance, or form, they may be all 
amended ; but tlie practice is otherwife. As to the rcafon offered 
why the Court mould make an amendment in this cafe, bccaufc 
I'.ey have altered plaintiff in the fame aClion, that can be of little 
force} for it is no' material who is plaintiff in ejcCtmeiu, for he is 
only a nominal and imaginary perlbn; and therefore judgment fhall 
be entered againll him afar jic is dead, becaufe he is not conceried 
inintcrell (<■). * 'I’his miitake was ften before the trial, and the 

plaintifV moved the Court t',vi<-t, but they would notalterit } but 
yet he proceeded to try tiie caufe, and Wwvuld nut have the Court 
make a new record, a new leafe, and anew ouj}er^ which could not 
be done without the coufent of both paitics. All amendments 
extend to fonns and miftakes of clerks, but not to btles and fub- 
ttance, as this is ( /). It has been f.iid, that the Court fl^ould giv? 


(a) But It '.vas Kfort ple.i pfrafleJ 
T. Sid. j',4 —Ste l.d. R.1)’. 771.' '3. Burr. 
1290. 

(A 3 C.irth. 3. Comb. 13. 50.-—But 
fee Cai'tb. 401. Comb! 110. i. Salk.' 
3^7. that it cannot be done without fon*. 
ft-nt of parties. 


(f) Fur ftt Str.j. 1231. 

(d) 1 Lmr S68. 3. BI. Com. 206. 

fc) I. Mod. Rtp. 252. 

(/') .See 4. Bui r. 2449. and Ruiu)in{‘* 
ton’s Ejectments, 105. 
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leave to amend this declaration, bccaufe they enlarged the term Pulistoii 
where the caufe has been long depencl’ng j but, certainly, that can 
fignify little to this purpofe, becaufc where diff! Jties arife, and^OthuT 
Curia advifare vult for two or three years together, rather than give 
a hafty judgment. Now that is the aft of the Court, and no 
default of the parties, therefore they may well enlarge the term {a), 

Jt cannot be faid, with any colour of r( ifon, that this aftion is 
more under the power of this court than any other ; for proceed¬ 
ings in ejeftment are as regular as in any other cafes whatfoever. 

In the cafe of Thompfon v. Lea h (^),an ejeftment was brought for 
fo many acres ligni^ but the Court would not amend it, and put in 
the word “ befci j’* and therefore the plaintiff having dcclaied of 
feveral other things, care was taken to feparate the damages by the 
verdift. Now tnis being matter of fubftance, it canqot be 
amended by the ftatute of 8 Hen. 6. c. 15. becaufc that does not 
extend to this cafe, for it muft be after judgment, and in affirm¬ 
ance of the fame j and this motion is made in arrefl of judgment. 

The latter ftatutes do not extend to it, but only matter of form; 
fo that it will be difficult for the plaintiff to (hew any particular 
provifion in thofe afts to fuit with this cafe. This Court denied to 
enlarge the term in an ejeftment in the cafe of Hutchins v, Baf>- 
fett (c)y which was hung up many years by privilege of parliament. 

This is not the mifprifton of the clerk, and therefore it cannot be 
now amended in another Term. So was the law formerly held to 
be in an aftion of trefpafs [d) for breaking the plaintifPs ciofe, and 
carrying away his goods ; which words were left out of the decla¬ 
ration. This was not allowed to be amended in another 7 'erm, 
for the plaintiff is to declare at his peril. Neither can the cafe of 
PembU V. Stern (e) bean authority to govern this ; it was a 
fpecial verdift in deftment; and an exception was taken to the 
declaration, bccaufe it was of a fat ky without faying how many 
acres et de pann(igio^ of which an * ejeftment would not lie : but # r , - . t 
the Court being divided upon another point, a rule was made to L 335 J 
adjourn it into the exchequer chamber j and before the 
record was certified, Sir Wadham Wvndham, one of the 
Juflices againft the judgment for the plaintiff, died ; and then, 
there being bnt three Judges in court, a motion was made for 
judgment, according to the opinion of the other two, Kelynge 
and Twisden, the plaintiff having releafed the damages for thefc 
things without the confent of the defendant, which could not be 
done by law} and it being oppofed by Weston, wh6 was of 
cownfel with the defendant, yet at laft he confented to it, becaufe he 


{a) Carth. Qomh. 15* 6 . Mod. 



(c) I. Show. J37. 

(rf) Year Bijok **. If n. 6 pi. 


58. Bro. Abr. ** Amendment" pL 
4 *- 

(e) EaAer Term sx. C«^ 3. i. Sid. 
416. 


lav 
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Pwi IS TOS 
agttmjl 

^Warburton 
AND Others. 


faw thefc two Judges would otherwife give judgment againft his 
client f <7 


{a) The C'otitt d;>recd, that in a 
judgmenr by conicflion on a wai- 
rant of attorney, it had, and might be 
amended, becaufe without fuch amend¬ 
ment the agreement and intent of tlic par¬ 
ties could not be lulAlled , but denied it 
in the piineipal cafe, bce^uft it alterid the 
ilfut and midt mother title S C. i.bilk. 
48. Thireloi e a new trial wa. Itad at bar 


between the fame parties in the Michael¬ 
mas Term following. S C Carth 402. j 
Bennettt/ Gawdy, 1 Show 207 S. C. 
Cirth. 128 aicod —But fee Marlborough 
1'. Skinner, 2 Stra 890 ; Aflm v. Par¬ 
kin, 1 Burr 66 5 ; Baker v. Cole, 

3 Burr ii6r. ; Hardman Pilkingtoa, 

4 Bun 2447 i Roe on demife of Lee v. 
EUi',, 2 Bl. Rep. 940 


Cafe 163. 


Cholmondley agcui(l Broom. 


To debt on bond 
laid in Middh- 
Jtx, the defend¬ 
ant may plead to 
the junjdiflion of 
the king's bench 
that he was 
conrimorant 
Within a county 
falaune \ and 
fuch pita need 
not be on oath 

S C.3 Salk. 173. 
S.C. Caitli. 407 
S. C. 12. Mud. 

J2J. 

4. InR. 212. 
t. Salk. 30. 

201, 202. 

2 Salk 5135+3 
Lutw. 236. 
Style, 225. 

I. Sid. 329. 

1. Saiind. 97. 
Comb. 582. 

4. Bac. Abr 53. 
Tidd’s Pra. 241. 

* L . 336 1 
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T^T.BT UPON BOND was brought againft the defendant in this 
court in cujlodid mat ejchallt : he pleaded, that about the 
time of the exhibiting the bill he was an inhabitant in the 
county palatine of Chejler^ to wit, at Nantwich^ and notorioufly 
known there. Now this being held to be a foreign plea-t 
not/fworn, the plaintiff for that leafon figned his judgment. 

Mr. Cheshire moved to fet it afide, becaufe though it is a 
plea to the jurjditlmi^ yet it is not a foreign and therefore 

need not be fworn. “ Antient devu/nef and all pleas of privilege, 
are pleas to the jurifdidtion ; but they are not foreign, and there¬ 
fore they are to be received without an oath. Many inftanccs 
may be given oiforeign pleai^ whicn if not collateral to the adtion 
muft be received in that manner; as in an a£fion of debt for money, 
if it appear upon tlie condition of the bond that it fhould be 
paid out of the jurifdidlion of an inferior court, and the defendant 
plead payment accordingly, this plea muft be received without 
oath (rr). 

And for this reafon the judgment was fet afide. 

(a) But fee 4. & 5 .4hh. c. 16 f. ii. Foit 341. 


The King againji Jarvois. 


In qwre impcdif, A TRIAL AT BAR in a quore impedtt for the church of North- 
if the plaintiff ^iVA/, fetting forth, ^TX'John Webly^ late prior of the diflblved 
derive his title monaftery of St. 'fames the Apojile^ of Dudley^ in the county of 
tent*^^from'TH^r ^orcejhr^ was felled of the advowfon of the laid * church in grofs 
KING, and the as of fte, in light of hib fajd priory, and that he and bis convent, 
defendant pie.id on the ninth of Juney in the twenty-firft year of Henry the Eighth, 
that Lnc ct VC- granted the next prefentation thereof to Ralph Brailley and o^ers, 
rujf* cjl that the common Lai j that by the ftatutc made on the fourth 

of the'^fv' vJ^fon, uary, in the twenty-feventh year of Henry the Eighth, 

and gi.rtcd it THE PRIORY was diflblved, not having above the clear yearly 
front in the declaration, yet the plaintiff, notwithAanding his conftjfion in the pleadings, muft give fome 
cvidett:e that theadvtwfon was once in the crown.*— Ante, 2971*98, &c, 

value 
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<ra!ue of two hundred pound*;, and thepofTeflions thereofwere given Th* Kik# 

to the king and his heirs (a) ; that Henry the Eighth died feiled, 

and it afterwards came to ^een and fo on to ^een Eliza- 

beth i that Ralph Bradley^ the fouitpinth of Augujl 1558, which 

was in the laft year of ^teen AJary^ granted the next prefcntation 

to Sir Richard Levingjton^ and Edwurd Livingjhn^ that 

Sir Richard died, and Edward Levtngftt.\ fuivived, and was foie 

poiTefled ; that ^ueen Mary died feifed of rhe advowfon, and the 

church became void by the death of Richai d IValker^ and that 

Edward Levingjlon prclented Henry Squire^ who was infiituted 

and indutJled ; that ^een Elizabeth died without iflue, and the 

advowfon of the faid phurch defeended to King "James the ftrji^ 

and fo derives a title to his prefent majefty ; an i that the church 

being.void, it belonged to him to prefent. 

The defendant pleads, that bene et verum eft that King James 
was feifed of the advowfon in grofs as of fee, prout in the declara¬ 
tion; but that he by letters patents under the great seal, 
dated the eleventh of July^ m the thirteenth year of his reign, 
granted the fame to Sir Chat les Montarue and Edward Sawyer^ 
and their hens, the church being then full ofthefaid Henry Sqmre\ 
that they, on the fifteenth of /«/>*, m the fame year, granted it to 
Edward Skinner and his heirs ; that Skinner afterwards levied a 
fine to Sir Thomas Jarvois, and dcclaied the nfes thereof to the 
cognizee and his heirs ; that Sir Thomas JatvotSf on the thirtieth 
Alarch^ in the fourth year ol Charles the Firji^ granted the next 
prefcntation to Phi'ieas U'h'te ; that the church became void by 
the death of ; and that Phinras kPhite pxc(ci\tcA Timothy 

White-, who was inftituted and indudfed ; that Sir Thomas Jarvois 
died feifed, and the advowfon did defeend to Sir Thomas jarvois-, 
his foil and hen, and that the church became void by the death of 
White ; that he theieupon prefented John Hinkley, who was infli- 
tuted and indudted; * that Sir Thomas Jarvois died feifed, and the E 337 1 
faid advowfon defeended to the defendant, being his fon and heir, and 
that the church being void by the death of Hinkley, he prefented 
the defendant Hinkley thereunto, who was inftituted and indudled; 
and traverfed, that King James died feifed of the advowfon afore- 
m^modo et forma prout attorn, general, prad. dom. regis 
nunc per narration, fuam prad. fup^rius iilLeavit, protestando 
that Sir Thomas Jarvou deceafed .ind the defendant Jarvois were 
fucceUively, for tne fpace of fixty years and moi e before this writ 
brought, feifed of the advowfon in grofs as of fee, and that Henry 
Squire died about fixty years before the writ brought, for plea 
SAITH, that bene et verum ejl that King "James was feifed, and 
derived a title to the defendant Jarvois, absque hoc that the 
church was void by the death of Henry Squire. 

The Attorney General took iflue upon the traverfe of 
JarvoiSf which was now to be tiied. 


(fl) 37 Jlcn 8. cap. 8. 


The 
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The queftion at the trial was, Whether the defendant (hould 
give evidence, and (hew how this advowfon came out of THE 
CROWN .? for having alledgcd, that bene ct verutn tfi that King 
'James was fcifed, and induced his title by a giant from the king, 
and having traverfed that the king died feifed, &c. he ought to 
produce his grant, and (hew how it came out of the crown ; for 
the I'cifin of the king being confeflTed in the plea, ex hoc fequitur 
that he died fcifed. 

But notwithftanding this confeffioii in the plea, thf Court 
made the plaintiff give fome evidence that this advowfon was once 
in THE CROWN. 

The plaintiff thereupon produced a giant of i’HF prior made 
by him of the next prefentation, and i hi. priory being now 
diffolved, the advowfon of confequence mult be in the ciown. 
advowfon having bten in the crown. 

The defendant then produced his grant, which was by a warrant 
from the commiflioners under the great seal for confirming 
defedtive titles. 

The Counsel for the plaintiff infiltcd, that fuch grant 
was not fufHcient, becaufe thofe commiflioners had not an 
authority to make an original grant \ they had only a fpe- 
cial authority given them to fupply defedlive titles, by con¬ 
firming fuch grants which were alieady made by the king. 

This commiflion, which is dated the twenty-fourth February^ 
in the lirft year of King James, is upon iccord under the great 
SEAL ; It IS an exprefs authority given to certain perfons, and the 
grant made by them is with reference to that authority, for it is 
“ per zuartantum commiffonat, therefore they inuft produce an 
adtual grant from tiie crown. Now it appears, that the king was 
deceived, even upon the * very record ; which makes the letters 
patents void without Tifctre facias, for he intended to grant nothing 
but what was m the pofl'elFion of the party bcfoic, or for which 
he had fome colour of a grant upon which tfie commiflion was to 
operate. 

But IT WAS ARGUED for the ihfendant, that he need not 
Ihew a precedent grant, becaufe this made by the commis¬ 
sioners was fuflicient; for it fliall be prefumed that the com¬ 
missioners did purlue their authority ; and the pofleflion having 
been in the defendant and his anceftors for fixty years and upwards, 
and no prefentation fincc from the crown, it (hall never be in¬ 
tended that thofe commiflioners exceeded their power. 

And of this opinion was the Court, efpecially flnee the plain¬ 
tiff could not produce any evidence that the king did prefent to 
tliis living fince the diilblution of the priory; and therefore it is 
poflible that ihe prior might grant away this advowfon before 
the Ifatute of 37. Hen. 8. c. 8. and it might be that evidence 
was given of fuch a grant to the commiflioners, Thefe letters 

patents 
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patents were granted to commiffioners to quicft the poflellions of Thi KtK« 
the people, whether the crown had any pretence or not. ^ 

The plaintiff was nonfuit 


Brace againJI Pennoyer. 


Cafe 165. 


tN trespass, there was a judgmenc in therommon picas againfl: if on a writ of 
* three defendants, who brought a writ oj eiror in this court j ''‘or on ajudg- 
and, before the record certified, one of the plaintiffs in error died ; 
and after his death a capias ad jatisfaciendum was taken out againft S ol the 
the other two furviving without bringing a feire facias. tiffs m error die 

The queftion was, Whether there ought not firft to be a be^rtn'ifif?”hJ 
feire facias ? t’ourt.onafug- 

T» r - r-iL . gertion beinf 

Uecaurc, as it was faid, the execution varies from the judgment, made of the 
and is not purfuant to the record, becaufe there was an alteration will grant 
of the perfons from three to two. It is true, where one is not »- 

party to the record, -a , heir, executor, or admini{trator,he can have vor’ wnhmu‘I 
no execution without a fciri Ja-ias, though it be within the year, prefiuat. 
becaufe the alteration of the perfon alters the procefs. But it is as * r 
true, that if two plaintiffs recover, and one die before execution, L 339 J 
the furvivor may take it out without a feire faiiasy becaufe he is S- C- i- Salk, 
party and privy to the judgment; and if it * (hoiild happen that 
the dead man had releafed the judgment, the defendant may bring g p 
zn audita querela and be relieved (a). It is true, if one of the io8. 
plaintiffs in error had died after the affirmance of the judgment, s.c comb. 44 
there muft be z feire facias. In replevin, three defendants made sc.Caiih.4o^ 
cc^nizance, &c. (/;) and a verdid was given for the plaintiff in ^ Wod. 
Michaelmas 7 erm^ in the fccond year of ^ueen Elizabeth-, one of 
the defendants died after the laft continuance, yet judgment was pi! 16." ^ 
given againft the other two furviving without a fare facias. Moo/, 367. 

By which it appears, that execution may be taken in this cafe ^S*- 

without any fuggeftion made on the roll, and without apnlica- ^ 

tion made to the Court. Carter, n*. 

... * 93 - 

CuRiA. h feire facias is not neceffary upon the abatement by *‘ 
the death of the party; for what need is there of it, when the party 
cannot plead to it ? If they prefs for a return of the writ of error, it sitin.'^^. 6°^ 
will be certified; and without a fuggeftion upon the roll, he had *• Mod. 108. 
no means to know that one of the parties was dead (r). Therefore 5- Com. Dig, 
fuch a fuggeftion ought to be made (d), and then to pray execu- 
tion againft the furvivors, et quia fuper examination, conjlat Cur. ao, ^60“' 
that one of the defendants was dead j therefore the Court docs 4. Bac. Abr. 
award execution againft the reft. 416,4.17.419. 

And for this reafon a fuperftdeas was awarded, quia improvide. 


I 

404, 


W fVr I. Salk. 164. 319. 

(*) SwkviUe’silife, byer, 173. 


(f) ytde I. Lilly, x. 

{d) See 8. & 9. fViU. 3, e. 11. f. 7, 
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* [ 340 ] 

* The King B'ooni- Caf, 166. 

T he Af RICAN CuMPAN ^ , i I r' < jpji ifOrj I, 'wed ihoftlp If I i 7 m>l)tlong- 
callcd “ 1 'hE AmJ klCA,'’ VVlKILof f;i i J'l 7 l !x) ‘ j»h 'ft 

was mailer, who took, a Jhii) t (fit [.'tj Indies., /*,/ 

and Ihe wa^ condemned there as t i .ze*, nao the [iro*. ity it/ o v jlcd m nf ‘f 
iiilH£ KING. Afterwaids Bteo/,. loid the t o('s in l.trkido-^ , 1 i-n -r it 
and then came home, and he was proiecuttdlO r .T/lOMip at py ' ’ >”j> aie 

COURT at the luit of the king; upon \vhi''li j i ilcciirnn f ityb'fuih 
there was a fentence, and an appeal was brough roin tnat U n- fbew^ cot" 
tcnce. (itj) p I 

Pending that appeal, Btocin moved for a p, h,i, 0,^ Ihg-““I 

y '.a/uu 

First, That the fhip md goods were tak^i^ Im !,' JP'eO < o '' *'* 

infra corpus comitatus., and fo thi court ov AO'e./r Lit na.l - if 

no original junrdidtion of the caufe : and this was ou puip nt to tth. uji, ifu-r- 
ftop the proceeding upon his^own appeal. y't s jnvert 

f |)r ) 'll* 

own ufc, the value may be rcwoverul tg inft him b> I it m the fpliitual nitir — i i ,, 

S. C. i.Salk 37 sc tomb 444 S C iz MoH 1 , i Salk.31 2. S.li 4-, , ,,, 
tf. Mod. 13 4 Mod 176 y /f 1 ” Kay 4'' ‘■Uv\ 2<) t Sd 32c ,'7 , > >|i 40 

Skin. 59. Raym 473. 1 m. 3/t. 367, 1. Ltv 243 Caith 4 a 'JeiT- n’,, 

3. Term Rip. 323. 4 Term K'-, jle 

Secovdlv, 
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Secondly, That the property being once vefted In the king, 
by the condemnation of the ftiip as prize, there can be no fuit af¬ 
terwards in THE ADMIRALTY COURT here i for if after fuch 
condemnation the goods be converted^ the king muft bring an 
a£(ion of trover : and this is a plain a£lion of trover upon the fece 
of the libel. 

To which It wasanfwercd, that the fliip was taken without any 
commtjjion or letteri of nun que , and therefore it is a perquifite to 
THE ADMIRALTY, and Broom is rclponfible to the king for the 
fliip and goods. 

There is nothing withiit the libtl upon which to ground a pro¬ 
hibition. 

* C 34 ^ ^ * First, They fay that the fliip was taken in the TFeJl Indiet 

infra corpus comitatus, wh '"h is not fufficient, for it ought to 
appear upon the libtl, that .he was taken upon the land beyond 
fea, becavift this Court takes no notice of counties there, and no 
prohibition after ftntence (hall be granted upon a bare fuggeftiod 
that the captain was not fuper altummare {a). That the property 
IS not V cited in the king by tht condemnation, for that only 
declares it to be in him, for which he may afterwards fue in 
1 HF ADMiRAi FY h-T* , and though the goOTS were foldat land^ 
and an aiftion might be \ lought at law for the converfion, yet the 
original caufe ariling upon tht fea, upon which this fale did depend,^ 
gives nit COURT OF admiralty jurifdi£hon, for the conver¬ 
fion was at ita, though the goods were fold at Barbadoes (i) j and 
the hrft motion he m.ide toward the place was a breach of trufl, 
of which the con r^ion ..t land was an evidence. But it is too 
late to pr 1) a prohibition afitr fentenccy and an appeal brought (r) j 
for It wcuid be a great mcoiivenicncy to allow it after fo much 
expente, and no exception taken to the junrdi£tion. This is a 
rcafeii given by my Lord R lle in his Abridgment (d). As for 
Hitt uiee : B) the ilatute 23 Hen 8. c. 9. “ No man is to be cited 
“ to appear out of the diocefe wheie he livetb, except, &c. upon 
“ pain of double damages to tht party grieved, and ten pounds to 
sit.n ft99. “ the king” A fuit v/as commenced m the prerogative court 

Cafts in Law ^or a legacy, and the part) had fentence for it (e) ; and upori an 
•DdB^u.iy,43^ appeal from the fentence to the dv,kgates, the fentence was con- 
himcd, and eofts taxed, and excommunication for non-paymenti 
Now the executors would h.i.ve a prohibition upon the ttatute, 
bccaufe they dwelled m another dioccfc j but the Court granted 


tai KtKb 
BasoM. 


(.j) 3 244 T Lev ,43 

I Sid 367 f. Roll Rep !^e 2 Biownl 

34 

Cro £1 i 7 685 2 Saund. 160 

t. Sid 320. 1 Mod 18. 2 Salk 

540. 

But fee B R H 317 3 Mod 


284 a Burr. 813 Dougl. 378. 
2 Krm Rtp 473 

{d) FriftwtU-s Cafe, 2 RoB AW. 
319 

(e) Smith V. Executors of PoyjpdreiB, 
Cro. Car 97. 


te cenfultatitn 
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n cohfullat' Jty bi.C 'ifc thcvnirc too htf' fo' a prohibition,having 
io long aliowoti the junlJ»vlion ot fh l to irt. 

Ailjmrr'tw (a). 
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I 3 hy^l\prad. I d RiCHAROUs Strodi attntrtr. 


dat.ntltd mt / 

6^0’■'ftno pttiio / 
prajat mi c> Dut 1 
tur apt ’ ut i 
MAP W it t 0 
qiue qt d -I dj 
jituai ir p'Ji 0 

d 

tempon! t s fi^ Hit i tt ii I m t n <ht til fut ptfSji > m 
domo lil Cl! 1 ft dt Uitr \fbt iahit et juit trfits ft ted, 

Hit 01 it ie'ibr m ttt ( ’ ’ n At i,iUnu<i t Un ioron itattotti. 

ddii d n. ten 1)0 (odiW domt) 0 tigc dt* (to. hit mtehigt et 
in/otman etuoJ u I u i at id<m tu ti ml t K sell iCLl tn prad. 

Otiub S 'itf/e I tn I ) f ino tt ni d tli donum 'tgis nunc 

6 diaxo j tptai dlj n'-UiA. 'A 1 rMl\ TlR/)</'l' u com MlDDLfc- 
SgX tr pt f'd, c\ . Iff, it d/ntii tig s dt bit lO pt/sd. ibtJ. qui- 
d(tm Ro^Liins CiRn p nupet di paroch. dt Plimpio’'! 
Sfiji^ARM tn com. 1 Dl\OH. yioman ptoduSl. /mt tejlis ex parte 
VoL.V. Y prad. 
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f»« King 

agmxft 

Ontitr, 


frad. Henrici Cornforth defetul, in cnvfa prted. et adtunctt 
ih'tdcm jurat, fu'.t fuper facrofanii. Dei evangclio ad dicen. verita-^ 
tcm totam veritatim et mhil pr<eter vet hatcm dc et in pramiffis in 
ex 'itu inter pat tcs pra’d. modo et feuna pt ud. pojit. ^odque idem 
RonERTi-'b Gkeep Drum pra- ocuUs fids non habcns fed infli- 
gallon. dlahoUca mot. et jedtiil ndtunc et ibidem per ailum et 
confLnjum fuos fa!jo tihilitioje voluntatie et corrupt} fuper fa¬ 
ct amentum fmim pftvd. di.xlt depofuit jtonvit et juratoribus juris 
freed, in evidenc. d. et concti rat. ft ^ed. RlcriARDO STRODE dcdit 
quo'lcitca mtdivm 'Jul i., A\i.r,icK “ the niiddlc of yii/v, 

* t 31-3 1 priino »u'u/i m f> !.i a, hoi.i. '' rr.i/lejimo f'xrentefmo otiotjc- 
Jimo frimo Jufnat/rf. 'inr end. MAf.rsT. Stkode prafat. 
Richer DttM S rii' nr. in -v; nuc fur up’-d NEWVfi ■\^r {quundam 
ditnum I'oc.it. N:'ivN''1\m j'i pwor^i de F »>ri’TON Sanct.,E 
Mari-V ] )i k o\. ’iirn-f. J et ipicd cu i medium yuliiy 

ANCrLlcE “ Jill'-,' >:• f';nc \./t:e/:f'!o ccfcgefmo primo 
eundeni menfiin 'fulu c.i: k! ,;unf > do AIav.i>TKR STRODE 
eundcm RkmiaRd. Stri/DR , ;>:ucnda fuit afiid Newn- 

IIam c/.V/. Vecir. \}\\Mr,VM faroch. de pEIMETON 

SANf'i-r. \l \ r» I .-r .7! ^pt id, innuendo •, et quod circa 


medh't/i nunjii '/’dr 


a"iie 1 


I 


h.i' p.rio /exccnie/irno otlogcjimo 


prime MAf.isi s.R Sninni' r.i.n n Richardiim Strode 
itcriim tnir’red'i fUit e[■!•■'- \ F vVsniM (prad. domu/n voent. 
Nf.WMHAM in fere h.U,.-rd. dc P;.I??rTON SANCTAi: MaRIA! 
in d’lto czm. :r’ urn rv'.w'idd)., i.hi ret era ct in fado 

RU'H.ARnT'; STRf'in-. ai.r. imdinrn ddli mofts fuUi anno 
Domini miHcj: no j; -rcntrimo ottop^fitv” primo fupradido vel ad 
aliquod afiud tcrnpns q:ad, irnqiie in diit'> nmn/e fulii eodem anno 
non fuit efud Nvwnha.m pra'd pi out id-m Robertus Greep 
fuper fui c.ncrtiim lu'rn qnurd. jtr, ” ma'.trti c vohoitane et cor¬ 
rupt} ili.xit dcp'j'uii in azu: rt Jui ar .cm ib dem jiitesprud. eviden. 

ai .lily si.* C. 


pn an iHue in ’Phi-: DErr.NDAN I' wa:' coTAiued of perjury. 
rr//™i/i,wlittlier 

yt.died feifedof And n'ov.' it WAS movcd ill aiTcft oi judgment: 
certain lands in , . . . . 

fee; j?. thefub- i* IRST, T or tlv.lt it i*. Eor let tortil t.iat T'HE OATH was mate- 
fcribing witntfs rial to tlio iiutur iaiilwe. 

toadxd proves Secondev, 1 hc L'il is laid, tiut ai j former trial Afr. Strode 


that he faw 


K aiul rcie.'d'e were execu* 


executeitin the gave evidciK'C, that tl’.r. iadenU-rc'^ 

■ month of July , ted by the Duh cj jTdenarley-AX. Alorn.a-- c 1 tauje., about the time 

at Jlhemmtt of the datc thereof, which wms the fixteciith day of "Julyy in the 
Houfiyinioruloni j53j^ ioitl that hc was then and there picicnt with the Duksy 
^ C. fwears, ^ witnefs tlut the Duke did fcal and deliver the fame : 

‘ Cotnmorant about the fald niontli of duly at Nt'^nhim ; this, altliciigh luffieieiitly niairrial to the 
lUatter in iflue, is not a contradJif>;on fufncitntly Hirtit to fnpjxirt an ol ptisjuRv; 

/ ^ can tlie contradiftion be rendered certain by an hr.-.m Ji,\n ertjin <1 well.ng-l.oufc belonging to 

•. ,« the faid B. at Newnham, in tlie p.irifti of in the county of lor the- office of an 

■ IHNOCNSO isonly torar/^<i/«themeaningotthe proi 50 iitK)n affirned, and rust to add nev-/ ternii toit.— 

’S. C. a.SaHc. 513. S. C. Carth. 421. S. C. Holt, 5;-;. S. C. 12 Mod. i;9. C. Comb. 459. 
S; C. I. U. Ray. 256. S. C. Corny. R<p. 47. 4. Co 44. 5. Co. 120. z. In/l 373. 3. Inft. 230. 

fi. Si ^. 6 Sz. Sajrer, 280. 4. Com. Dig. 8vo. 662. Cowp. 672. 1. Term Rep. 66. 

• and 
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find the perjury now aligned is, that the defendant then depofed, 

“*.that about the fame time A 4 r. Strorie was at Newnhani {quand. ■ 

** domum voerd. Newnham in parsih. Plimpton S. Mari^ Gkiee^. 

in com. Devon, innuendo).” 

Now the words “ about which time” are very uiiccrtain ; 

For if he had depofed, Afr. Strode was then at Newnham” 
without faying any more, it mult be agreed that had been uncer¬ 
tain, for it docs not appear where Nnutiham * is, or that it was * [ ^44 ] 
Air. Stiode's houfe, or in what county, or in what place. Then 
the i?i?iuendo mui\ be the.only fiipport of this information ; and Equltyji^?. 
that makes it worfe ; for the defendant fvvore, that “ A/r. Strode Hob. 6. 

was then at Niivnhatn” which may be taken or intended any 4 ^ 7 - 

Ncvjnh'im in En^honi and by the innuendo it is tied up to ^ 
fpcci.il S’rivnharn in J)ez<on^ at which place it does not appear that 
he fwore A'//. Sinde tlien wa>> : io there being no fuch Ne^vnham 
nientioju'd before, the innuendo is immaterial, for the duty of an 
innuendo is to afeertain a thing mentioned before. They fhould 
have fel forth, tliat there was a trial, &'c.; that a deed was given 
it) evidence ; that Air. Strode was jiioduced as a witnefs to fuppnit 
that deed ; tltat he had a houfe in Devon called Newnham ; that 
he depofed he f.iw the deeds executed in Albejtuirle Houfe at fneh a 
time ; and that the defendant fwoie (iut Air. Shade was then at 
Newnham When words fpokt n are uncerLan, they /liall not be 
made flCtionr.ble by an averment; as to fay of an attorney, “ Thou. 

“ haft fofged vvi itings,”bonds and covuiants (a); or to 
fay, mat man iiad ’J HE pox, imtuendo 'fHi; French i'ox (b).’* 

'I here t.ughtto he a greater certainty of the place than of an addi¬ 
tion to tile p'.ity ; and for this rcal’on, Where ci'';ht<’cn were in- 
diaed for a not {e\ and there was no place named where feven- 
tcen of them did dwell, the indictment was quaflied. In Ali- 
chaelnuis Tc Wy i.n tlie thiity-leventh year of fficen FlizabiTl\ 
a man was mei-xed m t'jis tonit upon the itatute 5. c, 9, 

for perjury [d] ; tile- indi, imeiu let forth, tint theic was a iuit 
in chaiiceiv btriveen tvv i parties fm'tlie manor ed iS’r.’/wnin 
Dcvofi ; t:'..it a conimifbon was av. aided to examine wnnefics in 
that caufe ; and th.it tlK defendam, being cxMiniiicd, did fwc.ir that 
a ftoft'ment of the ni.nu.r w.as delivered a .-in eferow, dec. innuendo 
prad. rnane, luin. Nc/.v it did not apjie.ir that tlie oath which the 
defendant then m.ide of t!.e d^hvery (.f th.it deed did ceuicern the 
manor of Staverton then in tpieilion ; .ind it lhall not be made 
more certain by the folacvving words, '''' itivuei prmd. innu- 
“ ENOO,” becaufe a nna; ffi.iil mn he pumilied foi a perjury by 
the help of an Innucmh. N( vv ihuagli that iiididtment was upon ,' W 

the ftatute, )et the fame rc.tfon which was then given Vr-ill hold - ■ 

good upon an iiifomiution at common law for the fame oft'ence, 

* Upon the w’hole matte*r, it is uncertain what Newnham was * 343 1 ;> 

intended by the witnefs; lor it is inconfillent with his evidenw 


(a) 3. Bulft. 265. 

1. Roll. Abr. 43. 
PdiiL 64. bira. X1S9. 


Cio.Jic. 430. 


(0 .1. Bum. jS;. 
p/) Crc. LIi7 42S. 
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to fay, that it was Neivnham in Middkfex ; and the Jury would 
have no confideration of it, ui’.lefs it had bean defcribed to them 
by afking wiut Nnunhcm v/as meant. So that, without the. 
innuendo^ NOM con'-ta i' what l\'tivnh(r/n it is ; for it may be a 
houfe, or a vi'il, or a Ihju lo ami near Jlbnuarle Hou/d j it iS 
the ditfance from thence vvhieh makes the thing material. Now 
Mr. having deiiofcd, t!iat on oi rdioiit the middle of he 

“ wasa witiiefs to the cN'-'anon of the deeds at Alli'mtirU Houfe” 
and fdie defendant having I'-vo’-.i « he vvi.s then ?i\.Nnvr,h(vtr gene¬ 
rally, it may be intL.'uied ihe very .i.'xt houfe to /J.hriuurle lioifc\ 
but the hinuirdij makL> it to be at d\b i:-/iLaut in which is 

(iirf'crciit troii. vdiit uas fvve’n ; for the lavv fuiwa fuue intends 
A - ii'u/'.vw to be \ ill, ami 'he;/';;'.',’;.’' iim.t''. it to a paiticular 
ho'jfc m a paiid>, vvl^i'.-h .!l"'s the very i: ;ni',cition (,f the word, 
and rednci.^ it Uojii ;> g.rmrelitv to a cerfaiiuy. T'he law will 
lU'l rdlow lobe eniar':;:d by eat hiiiuuido.^ fo as to lupport an 

action on iht rate tra’ in. aking ih ni ; a multo fon'iori in caf’S 
ofperjui ’i, ior tf.i! ’A’auid 'iie twc.iiivict a nia.i of one ot llic higheic 
crinies inamitier never ic/orn bv iiiiii. i Iiis \va> tli.; op'jiion of 
JiJ.s'rit'K (lAWi’.v, tha: a man cannot be pciju-vu by an iunn- 
rndo {0). And tiii. 1 '; is it.) aiithoritv tiled on llie olliei iide to 
prove, that an uilliiiakc words aclr mabd’e wiiich ate not 


fo in their own n.i.tine ; hut where a 
words of theuifela es .ire a ■tt.uiab !#, tin i 
them. And f-heietoie d 'v\as <igi.:-ed fe) 

“ 'Thou h.dt jtolL.i mv p.ecc,” "s.b “ niy gun, 

will not be; tor tnu’a'/'i 'ev conmeen rimndineiU .7 p Ot’ is d 
yet it is Lnccrtai;!, a’a. f': ;1 j.oc be I,..Ii.ed Ig' ;!r. 'in>iUi iiuo \ but if 
there hail lK.iia,’n. inv.vi:,.:s ddbiaji’e ot 'f’//;, latu the aifion 


.ILfUium is laid, or the 
.ill u uneudo may exydain 
that if a man fiy, 

the .idb'on 


might lun. e b. cn '. in: Oi t-.a b) ti.e 


/^n 


Ski oM;L'i, Ptijury r 
ifliic; foi it n he wi.olIvf>! 


be in f’-iict'iii'g m.it'iia! to the 
i; and im,. -jiineiit it is nut perjiiry, 
but a V. on and idle o.'ail //} In A i":cl'.d.-.'in 7,in the fifth 
year of ‘Jauus the Fhj! a n;a;i i’ldi'Aed in the Ifnr- 
chamber for pet jury co.nm'ttcd by Idm in i;::* court of 
RKQUFS' lt', in L’Uinj’ (.Voivuce there in a. c.iufe t i,nrernni<- the 
title cf lands, ‘.viii..h v...’ miol’ycd by all T'.l Jo'OOiis of 
9 r j EnglaMj iiot to be pu’dilnfoi., ba .t vviis uti i,/it, /iv.eiit and 
*■ not a con npt oath, heci'.ufe tiiat couit ha.s no authcniy to c.'^amine 

fijch titles. 'Fhe o,:tii of a Juryman is, that ho fliali “well and 
“ truly try the '-[juc btlween the parties fo that if lie do try any 
thing bolides tloe ffhe it is per non jio atuni (f) ; and if his verdict 
thereupon be falfe it is Jiot perjury, no.th ’r can he be attainted, 
becaufe neither party is grieve'd thuxby (g). 

(a) Hob. 2. 6. 45, 1. V'ent. 357. that thting tlwt atfuch .acourta?. J?. was 

tjro. Jac. 126. 

(i) Godb. ini. 

(f) Godb. 3^y. 

(i/) Godb. igi. 

(t) Rex 1/. Paine, Vtlv. in. 1. 

Eulft. 107. 

(/) Hob. ijj. n. Co. 13. 

(j-) bee Rex V. Dowl.n, I*. R. Tilnity 
Term, J703, wlieic it was detcniiint.d, 


‘ i„ liui fltm ij';i i.il uf'cn a certain 
‘ .i.d’ei.httt tKn itrd thuc d’ti’id rgagainfl; 

‘ ti.r muido,'’ f'r.d that “a; ai^ 

‘ u^oK tie (■ltd th. l il th’i ard there became' 
‘ il! d zi’ti! tiuidi j mat.! qucjtion whether 
‘ Cei.." .lie fufficient averments 
pirjijry w.is committed on the trial of 
rJ. /.’. and th.it the quertion w.is material 
on that tii.d. 5. TumKep. 311. 
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It was ARGiT('P r!iat the .V.'make? the 

place certain enough, anti that the breach of the oath Is wdl af- 
itgned ; for it is laitl in {.ut, that A'r, ‘-was not at 

“ Ncv:nham afrrcfiKi.” It is acmiticvl, that an/wz/.v-v/f/o is not 
proper to extend worts b yonc] ti’'!;- ordinary and conitnon 
meaning; and likevvile whera n word is^apabla of tvv'o iignii;ea- 
tions, and b\' an ivKinUflj is tin! ap to on-, that lira!! not prejudice 
the party ; as for initance, if a rrai i }•, ‘ i llol.: his corn,’’ it 
may be as wel! Ita'idiii'r I'f rii as cui. dev,a (c}. Neither can an 
hviuevido rcflrain a as him or /laz- Thus they who 

argued for the king, as well .a> ihofe w’to iu.d argued for the de¬ 
fendant, did not differ in th'' law conoei nie ■ an /z///r,v/;,f 5 , but only 
in the applicaiiou of it. N<,w in i''i-. cal'- I'e- ehuni cannot t.dte 
notice judicially, tint jsi'vmha’n is a. -a'lieMl wotd, or that it has 
two known Itgnirtcatioiis, Ib-u admir'i.'o, toat ihe phiec !s not well 
explained, and that the inmundu out o! the v-ae.,, I eu K- rrvZvwi 
is at largo, and non conlhit where it ,s ; but iu- .l v.lwc it will, it 
muft be anotltcr place-from /llbcinarlc y//- /. . Xo-.r fuj- wIuut it to 
be near JlluDiiurlc it is Rill p'-ijui) in tii, vl,,fe for Mr. 

Strode depofad, that “ he was at (iicii a n.r.a in AMmarle 
Hoitje^’’ and the defendant fwore that lie was then at Newn- 
ham-,” fuppofingit to be the, nc,' ilour. My [.onn Coice, in his 
expofttion upon ti’.e Itarutc 5 . ii.ze. c. 9 . ( 0 , ft)-! that if the 
thing fwornbe not true, and n-it niat.-ilal to the point in fuit, it Is 
not perjury, becaule it us cxti.judieial ; and lint act pjviiig a 
remedy to the party grieved, he can in no fojt be damnified if the 
depofitien be n-it material to the mat: -- in iliuc. * This opinion 
of my LoiiiJ Cok:' mult be int: nde-l upon the ftatutc, and it is 
then a little too ftraignt ; f.-r iftlie thing fworn he impertinent, 
or do but conduce to tlie n.,at'’i in iilue, and be falfe, it is Ihill 
perjury. But what was fworn in this c"fc was not fo immate¬ 
rial to tlie point in i:fue, fer it may create a belief in the jury 
that Adr. Strode was not at Albcmr.rlc I[ruje at tint time he fworo 
himfelf to be there. As to the cafe in (do. Eir-. which has been 
cbjedfed, that proves notliing againfi this inn: etub ; it was a fuit 
in chancery for tile maiupr f,l Sinve-ton, and the defendant fwore 
tiiata feofinienl of tlic manor was dt iivered as an eferow, when ia 
truth it was delivered ahlijIutJy ; and this was afligned for per¬ 
jury in the defendant, with an ix.vtJExno ptned. matierium j 
becaufe he had not Avorn tliat the feoil’meiit was of the manor of 
Staverton., but of the minor yeiu-rallv; the oath was held to be 
immaterial to the matter in iillic; it was not fhewn that either 
party produced the feoir’ment at the commiffion, or, if it had been 
produced, that it concerned the manor then in queftion, which 
being fo very uncertain could not be fupplied by an innuendo i 
and for this exception that indiftincnt was difeharged : befides, it? 
was an indidlment upon the itatute, and nut at common law a$ 
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■ (a) Barham’s Cafe, 4. Co. ;o. a.— 

Sfe aifo S. P. CaRL-mari v. Ilubb^i Cio. 
£112.428.; Thonn, k. A.xwoith, Hob. 

*. ; Hervey-i!. Dufkms, Hob. 45 
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this is. But here the innuendo is explanatory (a), without addipg 
any thing to the fenfe of the words precedent; for it is laid, tha^ 
Air. Strode., being produced as a witnefr, did depofe, that fuch a 
day in July he was witnefs to the executing of deeds in Albe-. 
vmlc Hcuje^\n the parifliof Alarthiin the Fields. Thcdefend- 
aiit Iwf'rc, that Mr. Strode at that time in July was at Newn- 
ham, uhi revera et in fa^o he was at no time in July in that year 
zt Nnvnham : and this is found by the venlidl. An Innuendo has 
been allowed to make a farther explanation of precedent words 
than in the cafe at bar. As in an aiffion on the cafe [h) for flan- 
dcring the plaintiflPs title, he declaicd, that he was feifed of the 
maanr oiZfpton Grey, and that the defendant faid he had no title to 
ljpt 07 t, INNUENDO Upton Grey ; after a verdidt for the plaintiff, 
this exception was taken in arreft of judgment, vi-z. 'I'hat the 
vv'ords were fpoken of Upton generally, which cannot be intended 
of Upton Grey, and fo could not be helped by the innuendo ; 
but the Court was then ofopinion, that it was fulTicient to explain 
I what Upton was intended, and fn affirmed the judgment. In the 
twenty-third year of Henry the Eiphth, the Marquis of Exeter 
was indicted for thefe word'', “ I like well the proceedings of 
“ Cardinal Pool, innuendo C:\rclum Pool, who wrote againit the 
“ king’s fuprcinacy and he was convidted and beheaded. 

Curia. An information fo: perjury at common law, as this is, 
docs not require fo much certainty as an indictmc.nt upon the 
riatutc ; for if perjury be affignedin fwearing to fcvcral interroga¬ 
tories in chancfiy, ■sv'ithout ihewing in which, this is good at 
common law, but not upon the fiatutc (c). Neither will an 
iiuiiclmcnt lie for a perjury upon the ftatute which m.ny be main¬ 
tained at common law ; as fur making a falfc affidavit in the chan¬ 
cery, or in this couit (/^j. 'J'he ftatute has made the offender 
fuhjedt to a certain pcnall}, .and to a corporal punifhmcnt ; and 
therefore the peijui v nnilt be by fvveaiing faifly in a court of 
record, and in a thing material to the ilfue (e). But this is not 
required at common law ; )bi it is ptijiiry to fwear falfly in 
a court ha, -r,:, or in if • e. cl,-/' j/.'ical com t, which are not courts of 
recoid (J ; , nor tha:. it lln^uld be in a thing material to the ilfue, 
for a man may bcpeijuicd in an anfvvcr in chancery to a thing not 
charged in the bill (ij). i herc was a trial in which the queftion 
was, ccinj'.i vel non compos ; the; man died in AV«/, and the witnefs 
lived in U'~/orJ/,':irc ; at the trial he made a preface to his evidence, ^ 
by telling a hiftory of his journey, w’here he lay, where he dined, 
where he flayed on the road, and when he arrived at London, and 
fo till he came to Kent {h). Suppofe he had been indicted for. 
pcrjui}', in I'weanng that he dined by the way at Uxbridge, ubi 

(») Yelv. Allen, 3?.. C’lo. Eliz. (0 i. Hawk. P. C. ch. 65. f. 8. 
ipj. (/) 2. Roll. Ahr. 257. pi. 2.— See 

(/') Maniersw. Maynard, Cro.Ellz.419. Alexandci’sCafe,Cafesini'rowiiLaw,6o.' 
(rj T. Sid. 107. ‘ is ) - v . Drue, 1. Sid. 274. 

id) I. Roll. Rtp. 79. (®) “.f. 

REVEili^ 



In B- R. 


Trinity Term, 9. Will. 3. 

(lEVERA he <li(l not dine there ; Ts this perjury at commonlaw ? 
Certainly it is not. 

Adjournatur (a). 


This 

CKi!'*r> j 


(ij) Tlie Judges, .iftci fevLral arc:uir - 
at the bar, gave liicir opiii.ons 
S. C. 12 Alod. 139. and 'i he j uh&imj n i 
was anelted by the whole Coutt, Liccaufe" 
the information did not rticw whtre* 
was except by the ./j... ’■do. Knt 
bccaufc the Court was fatisfied that the 
'le-fendant was guilty of ■::>//,C/ -^I'd i,"i;(/7 
itrjury, he was not ddclitigul ul iiis 
bail, and leave wasg.ven to the j-ioKcutoi 


foimation. The cafe, 
.'I'lsu moved b) 


lO 1 

U'»V. f.Vc . , s's i .1 

'j! • .! . ■ . !*'• ;■> or- I or. ns ; and all.r 
h.'.I..' I't - U ’l.i.wiKI! all C. ailj'llivMH'd 
to be ol opm.i.ii to .nfu,n the jodgiiliilt, 
it was put to the vet.. . k' '.‘’t iii l piKnt 
uas Kverfed hy th. niajor.iy wiiliout 
g.ving any reafon, S O J.d Jli). 261. 
and till. d-.Uiidaiil tahtn, iCe. .S. C, 
C.iitli 


The King ({(I'ciiii/l Mcliing. 


* [ .'?49 ] 
Cafe 169. 


And now a motion was mack; for d hrw i, iu.'. 
First, Becaufe tlu t'crdLT: was agalnft evidence. 


M ELLING was found puilty oi'pnjury at A trial AT BAR. On an wforma-. 

And n.ne/ rt mntinn DL'.ii. mnrlc fiir /i 1 , i//'. tifin lor perjury 

tried AT BAR, 
if the jury, be- 

rr n /- ■ • ' a- • ■ r 1 • hevtng tlie oath 

OECONDLY, Ji^caule ;t w.is .inaiiiic tii; opmiou of the jury to have been 

who l^avc if. falfe]yfworn,in(J 

not intending to 

*The ficT: was thus: T ni' j '.'R y found the dcfcii !:mt “G uilty lind for the de- 


oi perjurvy Init not of ■'/ d and V'-/) rttpl p''fl".rjy'‘ as it was laid feudant, bring 
in the inlbrinatioii. And Ro'vKhy, '/"’/'“fo hi ing alone in court,verdidt, 
alked the jury, Wlu;t!ier tliej found for llie tl fendanf ? “ pe^Jur^^ bat 

replied, “aVc” Upon wliich he told ih.in, that he could not‘t not of* 

record the verdnTl which they h.td given, for it was contradictory, “ and corrupt 

and they muft fiiid him or ucaui" lun\. He afked them, “ P^'jury}" 

Whether they believed that t!ie matter fworn was falfc ? 'I'hcy h«ng 

replied, “ Kr.” 'I'iicn he afked, Whether they believed the [J^at 

defendant knew it to be falfe r I hey replied, “ 'Fhey could was repugnant, 

not tell that.” Then the foreman fani, that they agreed before and could noth* 

they came into the com t to iind the defendant guilty of 
rjf but not guilty oiivilfu!, /nriU(.i'i:is, a;;J lorrnpt perjury (<?) i 
and if that verdict fhould not be recorded, then to find him guilty rally^butfayfog, 
generallyy becaufc fome of tlie jury were diflatisfied to find him atthe fame time, 
guilty of w/’^w/ and corrupt perjury. Whereupon, withoutany ‘^at “ fome of 
further conlideration, they found him guilty generally, wiiich is a || juror* 
VerdiiSl botii ways, and nc>t only agamft evidence but agaiuft their « < 

own opinions, which cannot be dunan wriiatls. «« the perjury ' ’ 

*f was wi/fut and campt j” yvt il.r Coin t \^.U nut giant -i /. jv o.,?/ on fucii grounds after a trial AV ‘/f 
BAB. — S. C. 12. Mod, 12S. S. C Holt, 535. 2. Jone-i, 163. Ray. 170.405. i. Sid. 49. 15^#.' 

^ay. 170. 405. 1. Sid. 153. I. K.cb. 124. 2. Kob. 403. i. Show. 336. i.Lev. 9. i. Stra. loW'y 

3. Bac. Abr. 8x4. 1 Hawk. P. C. o 69. f. z. I. S. 2. Hawk. P. C.c 47. f. 12. Cawp. 37. 

337. 4. Bl. Com. 354- 3-Will". 59. 


(a) See the cafe of Rex v. Woodfall, 
Michaelmas Term \o. Geo. 3. 5. Burr. 
06 i. and Rex v. l^anlei Ifaac Eaton, 

Y 4 


Mich.'ielmas Term 34. Cco. 3. 
Rep. 
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But 
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But THE Court held, that when a caufe is tried at BAB, a 
new trial never granted for the Angle reafon th.u the jury went 
againfl evidence. It is true, it was granted in my Lord Fitz- 
water's Cajf (iij, for there was a tnilbehavioiir in the jury, in 
flinging dice to decide whether they fliould find for the pljintiiFor 
defenrl.int, which would alter the trial by verdi^I of twelve to a 
trial by: fo like wife for crcejl've damages for words; as for 
calling the plaintiil “ trailoi,” and the jury giving fifteen hundred 
pounds damages [h). 

It was iNsr.-rrn nn lehnlf the KING, that thcie was no 
ajpdavit o( •^wy mirti'.h.iviour of the jury, for they were all unani- 
inmifiy agreed to find tlie il. frnikint guilty ; but the ambiguity 
of the woid “ corrui t'’ j r^zlt il them, which m.ulc them fi rupu- 
lous of finding the j-.eijury n, be fKh, becaufe rhey had no evi¬ 
dence of :iriy Inibery to fwi Iwc.ir hitnlelf. Neithei is it liuJJc- 
inemior n; t.'icm to <'i\e a vet diet wliich would h.ive .tniauntcd to 
make the dcfiiiilaiit “ iov/',/y,” and iinnierliateiy, beiore they 

went from the bar, to fiiid hnn “ f^urltv.” As to tiie firlt, ti'-y 
afked the opinion of the Court, Whether fuch a veii’ict might be 
received? vvhith is vr,’.rt they ought to do ; anil if they have the 
opinion of the Coint, that Inch verJidt which is offered is not 
agreeable to law, then they aic to confider wliat verdnft to give. 
* Now it is plain, they had this matter under conlideration 
before they came to t. 1. iiAr., hec.iul'e when the Judge told them 
he would not lecord the iirll verdict, they iir.medi.itely found the 
defendant '•^guilty which i? an .argunnnt lliey were fully agreed 
on the fact to find him “ rr.’o'.'y,” though tlu-y could not find him 
wilfully and cniruptly g-/nV.'v, hecaufc they had no evidence of it. 
Now to im.;gine tins to be a m’.jiL nuar.or js ."ji off ^nce and rcfftilioa 
upon theC'omt ; foi if there had been any innbehaviourthe judge 
would haVe told thein of it. 'They Ihould have oppofed the 
receiving this verdidt; but lince it is recorded, they muft not 
now let it al.de. For aUthoiitie'', a cafe in the Tear Book (c) 
was cited, which was an a< b.m rf eorfpii.cy brought againft 
two; aiui upon ;<i/ « .:.Vy pie idee, thej'irv I'.nnul one g'.v/V/'/, and 
acquitted the other, and they b..:ng adwde.i by the Court to 
confider better r.i tl.tir veidirh which w..s contradiftnry in itfclf, 
becaufi one alone could not ci nipire, t’.'...y thereupon found both 
guilty, which is a fi/oiige! cafe tiian this at br.i. Iris no new 
thing for a jury to r. c.dl their fiifl Viidiel, and for the Court' 
to receive anotlur at the fame time (-/). 'I'lns w'as done in one 
ditcher's ('afr (e)^ whom the juiy aequittid upon an indidbnent of 
felony; and immediately they rccol(e..!.ed tiiemfelves, and told liie 
Court they were miflakcn, and found him guilty ; and this was 
entered as their verdict. 

(«) 5. Kcb. 5^5. (</) S'.e the cifc of Saunders t. Free. 

(h) Stylfi, 462. man, I'lowd. an. 

(c) Ycnr Bu I\. 11. ILn 4. pi, z. Bio. 

Abr. “ Confpiraut," pi. 13. 


E ctmirdy 
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E contra. New trials have been granted in this court after a Th» 
ConvnSion of perjury. It w-''. doT inth^cifc rtonc ( }i>u lu^ (rt), S’ 

who was inh£hd tor p< ijy r , fo- 1 i rg t* at 'in a p rlon ^ 

was at a ccn'c ti ' , ivlun in tni''h hy, v\'’> 1. t ^ ), aid it , 

apptirinj th t the f itmm of tnc jurj w o g \y. the v<rdi£t 
■was owner of the 1 1 n wlurc the toin ^riMt'c u s 1 iJ, ind being 
ehallcnTclf r th'’t 1 afoiij nd\it l\\<) c f '•«. uir\, tn Coiiit 
gran*" d a n wtinl K f as Oeeii t 'ei IWuil [) tl f mif- 
carmgeofti' j it), to who■«’the ^ I n in '..'ivLud ^ ^t iftcr ^ 

thev w..it gone fjoin 1HF nau ft ) 1 ii. 1 \ nqn 1 s tl t evi¬ 
dence to be eltir to convJel i »na i of peiimv, nl it id' be ct 

wilful and cot utpt peij ir\. \j/v ii.tith.ji / , u leJthit 
the defendtnf wis not ^uiltj cf \vi ul ’ cot i j t pup i\, nd yet 

find him ^uihy gcienliy, tnis is a i i cf v/h eh is r i ii_jii int in 

itfelf. i hey oig ht to find ' im of “ \»ilful iiu t iriupt * j" 2151 1 

“ peijur).,” 01 to itquit him. Ii an inlKd-ii.^nt tor p j ny, 
brought upon tie fiuute of tiie q u n, t 1 1 1 id 1 d c' d ft/j, 3 ^76, 

th it the ilcfendantyt/^o t/1/^ i I ill vtd ii i h it ift'ie, 

and in what court, uid coneludeti, tf J ic 1 ,it Ju ini it 

corriiptu n p ‘>]u im, ind the wnoh C( i it were of c pi 1 11, that 
this dcclarition \ as iiifufhcieiit, becuiie it v\ is not f iid, tint 
faljo ol inta it if cut u ptt divtt, U foi tn tl lufe which followed, 
iL con m Jit uol i it 1 lum et cot i p* i n pi will not help it, 

beeiufeitis it 01 lu ion u,ion prt nifea infuffit lently ill dged(i?j. 

'J h. Couiiltl foi the Ivin.^ would excufe this fnifinmeanor in the 
jury by th ec rm n tale of afkiiif^ the opinion of the Couit in a 
point of h V, whiei U 1 tlieir diuy to do , but tn it is not applica¬ 
ble to this, t r thev wcie a rted upon two veidieds whith weic 
ireonliit ut, u d upon the 1 itter w thout uij eonfidu nu n it dl. 

It IS agre l,thitthej nuj v 11^ fioni ajii y viijict. 1 here foil 
IS, bet tif It n a\ be pit! mitd that tney li 1 * foniy. fubfequont conli- 
deration of till tvideiieeaftei fuen veidi given Be lidts, 
uirdi i 111 OriLin fs is i overt! I, it is on') a fa\ Oy»i \khieh is allowed 
to thejui) lor their t ile. 

CuKi a If t le thing fworn wns mniftHly f Ife, the n nd mufi: 
be cor upt, and thni theic need be no evidence of brib ry. 

Jdjtin I at a. 

(a 1 d i;S (t) I’lrt 176 

(i 3 Kct 5-’5 Jon ,163 ( ) S(t Cot Caft, C fts m Crown 

(f)SceRexv iti Rtp 286 1 i\v, 65 


Sttnhope fgAoi/t Smith. Carei7Q. 

Miihaclmas 'Tirm, 14 lU 3. Roll 462, 

A n action was biought upon a note foi money won zt 
plav 7 he defendant pleaded the Ifatute 16. Car. 2. c. 7. 
of Gaming, and ftt forth, th.it at one fitting he loft tighty-fave 
pounds to the plaintiff, in 1 foity pounds nioie to one Hate. phmnff, ap 

tortjrpound moie fiom another perl n, 1 nc t voi J hy the 16 Cn 207 altlioughbothluin 6 Wfci«aJo 0 ;'i 
uejtcingy foi that i) tuct 11 ttndtd to prevent nioit tinn luol being it A at one to one 

Sai^c. 344, 343 Lew loo 3 Keb 671 4 Mod 40; Ante, i, 2 175 2 Bac Abr. 

2. hi Rep 23J 

Upon 
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yj^,;a covenant 
p»y for cnal> 
^flopped on the 
.1 

^feeach that they 
'■V|K' Ihipped at 
tnuft I 

*iC. 
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Upon tlcMiurrcr it was argued, that the act made no fecurttiej 
void, neither was the winner to pay the treble value of the 
HKnicy won, unlels it was above one iuimircd pounds, for if three 
men Ihould each of them win fifty pound*', neither of them fhall 
forfeit; for though it be moio than one hundred pounds among 
them all, yet it is under that fum to each, and the Ifatutc makes no 
f ifeiture but where the perfon winning has got above one liun- 
died pounds at one fitting. 

On Till' or Mini side il uv/s that in JTtlary Tenuy 

27. & 28. Cm)'. 2. two judgments were given againff the 
to uen't!'icri upon tlie like plea ; 'and in the cafe of Edge- 
in-ry v. RyljhiiinU (b)^ which W'as ujion articles concerning 
a horfe-matth, v/heiein the defendant agreed to run four heats at 
feveral days fer forty pounds each heat} and this was held by 
iny IvORo li.tl-h to he but one agreement, though be run at 
Icvcral times, and the defendant in that cafe had judgment. 

But in the piincipal cafe judgment w'as given for the plaiiitifF, 
for t.ic Ifatiite intends a remedy wlicre moie than a hundred pounds 
is lolt to oik; perfon, and at one fitting ; for if it be loft to feveral, 
it is not within that act [cj : as for inftance, if a man lofe ninety- 
five pounds to one man, and refui'e to play any longer with him, and 
then voluntarily lofe ten pounds to another at the fame fitting, 
this fliiill not defeat the fu ll pcifon of the money which he law¬ 
fully won fJ), 

(lO 27. it iS. Ct. . Z. Rot. loy, 110. 

Hoiigfon f. M.ilkn. 

(i) 2.Ltv. 04. 1, Vcr.t. 2153, 

(f) TliclaiUf point adjudged in Ditk- 
fon f. r>\vl(tt, i.Sa'ik. 34^. 

(/i) Ikitl'.OW I1/9. i'/lOT, C. 14. 

“ bilk, bond-), judgiiiLnlh, inoit- 

“ g.igcb, or otlKr /i.i.n.'nj 01 convcy.ir.ctb 
“ whatfoevtr, given by any ptifi n wliat- 
loivcr, wlien the whole 01 .iny pait cif 
“ the confidiiation of fuch iceuiity flndl 
“ hi i'oi any nioi'iy ni other v.ilii.ible 
th.ng we n liy 1 aniiiig, or playing at 
“ i.ircN, d,ce. t.d,'e^, tennis, bowK, or 
“ othc) gan'.e ci i,a!ncs veh.itfoevei, cr 
“ by bc'll.intein thoit v. iso do pl.iV, or for 
“ re-inibuiiing or rtpajingany money 
“ liitcw.rj^ir hi I or .idvarcetl li.r lueh 
“ giniiiige'i bett.t e, III kntoi advanced 


“ at the time and place of fuch play to 
“ any jjcifon lb gaming or betting, fliall 
“ be utteily void.’* And lince this /la- 
tiite it is held, that both antrafl and_/f(a- 
ii/j maek' or given foi money 'unn at 
play are void, Robinfcnn. Bland, 2. Burr. 
jo;S. although the fecurity' be in the 
Icinds of an innocent indoifce, without 
notiee, Bowyti B.mipton, 2. Stra. 
1155.; Peacock •v. Rhodes, Doug]. 
614. ; Lowe I'. Waller, Dougl. 716. 
and if the money be paid on fuch 
lotd juii/iiy, it may be recovered back, 
R.a\vrltn >i-. Sli.idwell, Ambler, 269, 
But whcie money ii fairly htii at play, 
tins (laiiitf will not mahe tb( cotittafiyoiAf 

2. lUiir. ic8i. ; anel tbetefore the lender 
ma-, nniiitain bis.'idion for it, Barjeau v. 
Waln.fiey, 2. Stia. 1249, 


^'oddard agahijt Middleton. 

Eajlcr Ttn »!■, Cj. Will, 3. Roll icjy. 

A N AC riON Of covBNANT was brought upon the penalty of 
ccitiiin articles, wherein the defendant had agreed to pay 
fo much a chaldron for all coals laden either at NewcajUe or 
upon the River Tyne.^ and brought to Loudon ; and the breach 
aligned was, that the ctvals were laden on fuch a (hip infraportum 
litw thatIS on the/t;2. Uyre, Ante, iS6. 34').—Cafti m Law and Equity, ' 
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f//’'T inmouth, viz. at North Shields^ and brought from thence 
to London, 

To this declaration the defendant demurred, becaufe it did not 
appear that Titw'.rth was upon the Ri v,'r Tyir-^ and fo tlie breach 
is not well afligned, and the Court cannot take notice judicially, 
that Tinnioutb is upon that livcr. 


MioffLitV^rjr, ’ 


And for this reafon they inclined againfl ti.c plaintifl', but gave 
Jilm l^ave to dijcontiniic upon payment of coRs. 


Macidifon agiur.ft Shore. 

73 Ad’us iVtAonisoN per Wiixiei-MUm Dukcomj] aftoni. 

Jmnn queriinr de ViVTKlcio 'Sw.oiui-, gen. r/n. aitoni. inri^i' 
domini regn do hnneo pra^jen. hie in curia in propria prrjona f:- r .'e 
ep quod non reddidit ei detan libras quas ci debet et injnlle dctinct 
pro r<7, VIDELICET, quod cum in jlatuto in parliamenio do 7 n:na 
Elizabeth(e., nuper rey^ints Jngli.r npu l IFc/lm. in Comm. Midd. 
diiodeci}no die ^januarii anno regni fiti^ quinto tent. edit, inter alia 
* inailitat. fuit authoritate ejujdem parliatnenti qtiodft aliqtia 
fsna., is'e. 


Cafe 


17a. 


per^ 


A declaration Q(^ 
tlic ftacutc 5. 
F'z c.9. forno5 
.mng and 
i^iv'iiig evidontSf 
at the trial of a 
caufc at the af> 
fizes, after ptb.., 
j'»na delivered. 

*[353] 


Cumque idem Kav'US nuper fciTt terminn San/ 1 ,v "Trinitatisy 
anno regni domini Will’i, nunc regis yfngli^c feptimo in curia 
ejufdem domini regis nunc hie coram ipfo rege eadetn curia apud 
IVeJim. pr,rd. tunc exijlcn. impldtaffct quendam Sti'PHANUM 
Roth well, per breve dicii domini regis de fci.fa. vi:. Lin¬ 
coln. dired. pro rcjlitution. hahend. de quindccim lihris quas ipfe 
antea in curia ejufdem domini regis de banco apud IVejlm. per 
judicium ejufdem curia' de banco rccuperafjet verfus eu?n pro datnnis 
fuis qu,v Jujlinuit tarn occafione cujujdam tranfgrejjionis eidem 
Stephano per itfum Rad’um rmper illat. quatn pro mifis et 
cujiagiis fuis per ip/um circa fedam fuam in ea parte appoft. ^tod 
quidem judicium idem rex in curia fua coratn ipfo rege nlmd Wejhn, 
preed ob errores in tccordo et proceffu inde tompert. rcvocafjct et 
adnullajfet ; per quod confdcratum fuit in eadeui curia didi domini 
regis eoram ipfo rege apud IVefm. quod idem Rad’ ns ad omnia 
qua-ipfe occajtone judicit pr.rd. aniiffjet rcfitu.etur., et idem domlnus 
rex nunc in dida curia fua coram ipfo rege ex parte Ipfus Rad’i 
acciperet quod ipfe pojl judicium pripd. redditum fuit et ante revo¬ 
cation. ejufdem^ scilicet, 20 diejunii., anno regni ejufdem domini 
regis 3° apud VVragsby, in com. Lincoln pra-d. folveret prad, 
Stephano prad. quindecim libras per eundem Stephanum ver¬ 
fus ipfum Rad’um ut prefertur recuperat. in plena fatisfadione 
' et exoneratione damnor. preed. prout in eodem hrevi de feire facias 
plenius continetur. Sjuod quidem breve de fci.fa. presd. Stephanus 
preed. termino Sandcs Trinitatisy anno feptimo fupradido in preed» 
curia domini regis coram ipfo rege apud IVeJhn. precd. comparen, 
placitdbat in harram five praclufionem hujufmodi ref ituiion, verfus 
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$k«x'x. 


eumhah<.rJ. nuoJ pra^^. Rad’us foft y.tthc."m prad. reddit. et 
ante re' cctitiui\hi ejujdem nm Jilult tidnn SrtPHANO prad. quhi'^ 
dechn iVj mzde ct forma p> out per tllr.Ium h) tvr fie fci. fa, fupe- 
rius [vptfd'it full ; ct dc bo; pojhit fe Jupn' pair'Cm, Et preed. 
Rad’l'.s fdliter id* pracept. fail vie. com. Lincoln, quod venire 
jaciat currm :kmin: rcre d die Satudrs Trinitatis in hes fptlmanas 
uhii. unquC') Uc. ducdccin^ ii c. pLi-qhcs-, i 5 'f. ct qui Ull^ Uc. ad 
recoin. O'c. qi.ta tatn-, id c, idem dies dat. fait par tibia pr,cd. iSc. 
J}d qutm aicm conan dcri. reve apiid ILrjhn. vcn. tarn pra'd. 
RAr)’t.is quarn preed. S rLt’HnN’Us per attorn. Jua p'r/ed. et vie. 
com. Litici/i/i. mil. md.’ hr eve dc wmre facias in omnibus fervii. et 
efiecut. una cnni paneUo dc nciainibus ju’rm quorum null*^ i^c. 
lieo pridept. fuit vu. com. Liruoln. praed. qd. dift ring. jur. preed, 
per Cannes tore,:, et cat., da., <Jc. ct quod dc cxit\ ijc. itaquod baheat 
corpora CO', corain d n":o > ege a die S. /I'/icb’is in treS fptiman, 
nrs'l *’ddcut.qucy ieSc. vel eoram julhtiariis dotnini >egis ad ciftifas in 
■ L -I IJiuon. capi’nd. i fiyu Ji prius die Liinu' dechuo quinto die 

'fiilii opid ciijtrinn Li>iloI>‘. in com. prad. per fc: mam jlatuti.^ 
tic. veil, p) 0 defeciu ]ur . tSi. prout per record, ct procefs. hide 
m dicla cuiia diili dem, icgis c^acm ipjo rege apiul IVcJlm. preed. 
reftuen. pUnius apparet. (mirnquc nuper hie idem Rad’us eodem 
tcnninc SanfJtc ''Trinitatis anno Jupradiclo profccut. fuiffet extra 
etuidchi chriiim <ltcli d'^min: ; cgis breve dc fubpacna proof at, Patri¬ 
cio et cuidcan Johan'NI L)ok direct, per quod quidem breve 
eifdem 1'atricio ct Johanni pinvccpt. fuit quod omnibus altis 
pricteniiijfis et e.^cujntionibus qnibujeunque ceffan. in propriis 
perjonis.) tfc. ^uod quidem breve de fubpa'tia idetn Rad’u$ 
pojlca ct fintca prad. ajffas.^ fciliecr, 13 die fu/iiy anno 7 fu- 
pradi^lo.^ aptul cajlrum Lhuohi. eidem Pa'J kicio dcUberavity 
ac duos foiidos et Jex deiuviss pro ejiis cufiagiis et onerihus in hac 
parte fvflcntan. eidiiii Pairii^io folvit-, qui quidem duo folid. 
et fex denar, fucr. Jujftcicn. pro cuftagiis et oiuiihus ipfius 
VAT'R.lCU f'cundum dijtiiniiam loco! um v-ocatioii. ct f.atum tpfius 
Pa TRK it, ac licit ad pr,td. ajjijas pracl. die Lniuv dedmo quinto 
die'Ju/ii apt'd I iiftrani Lhiccd' . i i com. pined, ten;. ..otam foi-IANNE 
PowEM, mihti\ adti.nc un. baron, Scacinrii i/ii'-t. dainini regis, et ■ 
Gi:o[u;io Dokson a,-, eidtmn Johanni Pow em, affociat. et 
Nicu’o Li'CHTAi rf m''l. a!, icn on. Scc’cceiTii did. domini regis 
juftiiiar. itf.us domini regis ad rj/i/.n il. in ccm. Lincoln, capieti. 
ajjign. p! r fn mam llrt h ha.- ice nftociat. prajentui prtrd. Nicji’l 
I. FCHJmrkr non ricpiClat. f'htnte brm'is die it domini regis de Si 
non omnest id t w VfttiCi '. tarn pra'd. Pa o’us per alt or n. luum prad. 
quam pr.ied. S’i tpm'.nus per RfCiiAKouM Miunrr, attorn, 
fuum et jin . jurat.r liiius exad. f/iiii'iler vi’iicrunt^ it ad ymilaiem 
de erit. prad. inter ipf.s Radt’uw et pi lefat. Stephanum jurat, 
dicend. ehdi triat. it jurat, fuer. prad. iamcn Vts. vKlQ\\J& jftatuU 
profd. imnime ponderan. nec pcvnain in eodem eonienf. veren. coram 
ptTfpfat. jujhtiariis ad a/flas prad, pimdido die Luna dechm 
quinto die Julit apud cfii u ni Lincoln, pc ad. iu.ria exigentiam 

- bfe^fj- 
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Irtuis de fubpce?ta r.on comperuit ndvoiAuvn j'luun in caufa pra-d. 
dicend, r.uUum adtin.c hethend, jr-i riitieiiabi/e ol-ftaculum 

Jive 'mpedi/netition in contttiri.rm n:<h\ led .idtunc I't ibid, ni fcit<ja 
prasd. jurari^ ft riolitiui/iJr/tin; i;:dc di,,rj luxtti tcfijh/.-i eji'fdem 
brevis dejalt. fecit centra jeur.:,:: Ituinti pr.-d. I>cy qKCj l pr,id. 
Rad’us exit. ill. ex perte J' 4 ii jnr. jiiratj' ■’i'-'is pro dcfi. tu telh- 
monii prit'd. P.vT.ricji Si'or:' proLv'c nr, paiiU na Ji ilam Jnont 
prad. verji's pr.ffci!. Srri'ir.VM'M ult;ni.< projcqni -y fiLqne idem 
Rad’us meipiuj-ere pi aval, it inuitipUcitcr deteriorat. fuit per 
quod vipore jhituli prad. ulIi} iiccrezdt eidem Rad’o tfd exi- 
gend. et hahend. de ptcefcit. ■' i^ATTicio pr,i'd. i!cli'iii lihias 
preed. tameii PatriciUs Hcet fcpius rep.iilit, pr.zd. duan libras 
eidem Rad’o nondum reddidity fed il. ei hu^uiq'ie rnbleie ofji- 
7 iino contradixity et tidhuc contui Hi. unde dieit qund det i ienut. ejl 
et damnum habet ad valentiam cetnnm lihraruhiy et v,dc petit tevu- 
dium-f itde. 


' \e*bL.r< 




ttgmfl - ,. 
Shose." 
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Maddllon Sliorc. 


c..r.-173. 


^^HIS wr.s an .ifi:ion of ilv’ot brought upon the 5. ]'.ii~... c, q, f..r 
not appearing and giving evidence .it tiiE a.'^s f',»■ .s, bciir^ 
ferved with a fubpevna for that purpofe. Upon Jiii dilut pie.ulcd, 
there was a verdict for the plaintith 

It was moved in arrell of judgment, 

First, T'hat it dir! nt>t app ar b'. tMc (luc. l(ir ition^ tli ■ 
fuhpcrna wa.s left with the Ut i’.-nd.i.-if ; jo; the dcliwry of d, e tickc^y 
and readinc': the tvrit, is no wood f rvice. 

But tiiis exception was over-rnic-i, for th.’ jd. in'dff flie,."ed t!i 1. 
he delivered tiie- very wiit of jKlpcrua to tne dt;.\'iiu.iiic hi nr if; 
but the delivery or a ticket contarnn.g tiic ii.b.dance oi'ihe WiiL, 
js a fufficient (ervice within the act. 


In .rn aiHicn oft 
lac 5. /iiit. c, 5. 
t i t'I livery of 
r'v I’tkir js .ilut« 
)|L ent Ici vice ol 
liu iulfiffna 
'iijn tile ad. 

S C C'liiiib. 

j'' .151!. 

‘ 'a I !i/. y-o, 
U a C.ii 512. 

■So t 5 :o. 1154#. 
■'.tl 

I.'i it.iy. r^2;;. 


Secondly, It was (.bjefted, that die pl.dntitT Ini.l not ft-: 
forth any fpcci.d J.image whidi he h.td fidhiined b', the iicgl!geiK:(; 
of the defciitlaiU in not appcaruu; to (;iv(' evide.ice, as th’.t he w.c, 
lion-fnitcd, or could iiOl proceed to t 1 la. toi \i a.it o\ t.he tieiv-ndi!*it '■ 
evidence ; ibr the action is given lo r’ne piriy rneved j and if 
the plaintiff be not grieved, he cann ot bring Liiis action. 

It was l^siiiTrv) for tJ'e plr'ir'Jfy th.it the aCKoii bcing.only 
brought for the ten poiindcj a.nc! not for any rnoie dain'oes, the 
declaration w'as well enougn. 

Btit the court of common ph as held the declataiion to be ill for 
this lail objection ; bccauf.- r.ieic iniift be a ! arty :> rit j;dy other- 
wife there is no caufe of fnrh .'nre ; and th^re inuic be MfutticuLr 
damage fei forth, thougii this vvs-. eoiiuaiy ru .1 jm’gtncnt in the 

bice 


A '.i'.xJjivitlon ou 
-. s, c. 9, for 
«>■'. i/ipeaiirij: t(i 
.1'. ijet-Kj, mull 
tilt- 

./T; i!ie 

I'l urtilf reveWr ' 
f-1, although it b 
rliL inatid only tJl* 
p n.ilty. 

S. C. i.SalJc. 
206. 
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Ciount in trover 
for an an chill, 
^Is, and three 
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S. C. 3. Ld. 
Ray. 14 S. 


Itnpailance. 
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like cafe, in the reign of queen Elizabeth (a), where thd like, 
exception was taken and over-ruled. 

Afterwards a writ of error was brought on this judgmentj but 
it was afHriiied. 

(.1) Cro. Ili;:. 130. i. Leon. iza. 

*■ Vinkeftone agahift Ebden. 

City or York, ) it remembered, that Ijcretoforc, to wit, 
to ait. f in the'I'erm of hilt pall bcff-rcthe 

lord the king at U'ljiiturf'er c.ime Ht/c. >'} Vmkejionc by tieoffry 
Fibcrgh bis attorn'.'', and bruiio^ht here ,nto du r >urr of the faid 
lord the king then there fiis t eitain bill againtl y^.-ues Ebden in 
cuflody of the marlli.il, iYc. of a plea of trcl’pafs upon the cafe; 
and tint' au pie h>es of pioftLiitins;, to wit, ‘frlni Doe and 
RicLa, d Ro'\ which faid hill follows in thefe wotd.s, 'lo wit. City 
of Torkf to v.'it, Hubert fiinkeflntie complains of ’ftiiiu> Ebden in 
cuflody of the mntdMl "t tie .\Ia)jbahea ot Lite lord the king, 
bcint!; bcloie I'l! kin;’-linnlt.Ii, for tli it, to v.ir, that whereas the 
faid Hubert on I'he i.'ii d.ty of ■luyt<f.^ m i!','. "ih year ofthe reign of 
the lord H iliiant^ now king of Er.glanJf dci. v.'as })ofrefl'ed of one 
anchor, and fi\ f.el-vloilis and three cable ropes, of tlie value of ten 
pounds of lawful money of Eu^laudy as of his ovrn proper goods 
and chattels ; and the find betng fopoilelCd thereof, after¬ 

wards, to wit, the liimc day and year at die eity ot l E k aj'orefaidy 
cafually loft the faid goods and cliattcls out of hts hands and pof- 
fclfion; which (aid goods a.id chattels aftei wards, to w it, thefirft 
day of Oetoi'cr in the yih year abrwefud, at the city of Tork afore- 
faid, came to the heard'., and polleiiion ot the faid ‘fafUtSy by find¬ 
ing : nevcrthelels the f’id knowing the goods and chattels 

aforefaid to be tiic proper goods and elratlels of him the faid 
Hulierty and of right to belong and appertain to him, yet contriving 
craftily and lubtilly to deceit'U and defraud him the faid Hubert of 
the goods and chattels aforefaid, hath not deliveicd the faid goods’ 
and chattels to the faid Huberty although aftei wards, to wit, the 
fame day and year lafl-rnciuioned, at the city of York aforefaid, 
he was icqueited by bun tire laid Huberty but afterwards, to wit, 
the fame day and year lalt-mcntioned, at the ouy of To k aforefaidj 
converted and dilpofed ot the goods and chutiils aforefaid to his 
own proper 'ufe, to th..- damage of him the laid Hubert of fifty 
pounds; and ihercupon he brings fuit, i'ce. 

And now here at this day, to wit, Iycduifday next after three 
weeks of iiaint Michael in this fame Term, until which day the faid 
'James h-ad leave to impail to the bill aforeCid, and then toanfwer. 
See. come as well the ftiil Hubert Finkcjhne by his attorney 
aforefaid, as the aforefaid James Ebden by Henry Clarcbrough his 
attorney, and tht Idid 'Jiimcs defends the force and injury when,, 
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&c. and faith that he is not thereof guilty; and of this he puts ViN^Esiri^a. 

himfclf upon the country, and the aforefaid Hubert lilcewife, &c. ■ 

Therefore let a jury come before the lord the king at tVeJimmftery ' ' 

on JVedne^day next after eight days of the Puiihcation of the Not guilty. 

Blefled Virgin Mary\ and who ne thcr, &c. to recognize, Arc. 

becaufe as well, &c. the fame day is given to the parties aforefaid 

there, &c. at which Jay the jury between the parties aforefaid of 

the plea aforefaid was thereupon refpited between them here until 

IVednrfday next after fifteen days of Eiijler then next following, 

ualefs the juliices of the Lid lord the kiitg, aligned to take the P 

aflizes in the city aforefaid, by form of the iTatiite, &c. on IHed- 

nefday the i ith day of AlarJ)^ at the GuUdhull of the city of 

York aforefaid, fhall firft come. And now here at this day come 

as well the aforefaid Hubert Vinkeftonc a the aforefaid 'jennei Eh~ 

den by their attornies aforefaid, and t!)J aforefaid jufliccs before 

whom, &c. have fent here their record in thefc words, (to wit,) 

Afterwards, on the day and at the jil.^ce within contained, bi'fore 
'John Turtoriy Knight^ one of the barons of the exchequer of the 
ford the king, ajid Thomas H<i>(letyr.i\ Efq. to the fame "John Ti/r^ 

/ffff and EihvA'rd yVeui//., Kni^hty one of the Jud'ces of the Lid 
lord the king of the bench, afligneil to take the affizes in the 
county of the city of Yorky by form of the flatutc, Ac. being 
.'iflbciated for this turn by virtue of the writ of the faid lord the 
king of Si K'lt omnesy Idr. came as well the within-narned Hubert 
Yitikejhtie AS tlie witliin-written ‘'James Ebdeuy by their attornies 
within-contained; and thejuiy, whereof mention is within made, 
being called likewife came, wlio being chofen, tried, and fworn to 
fpeak the truth concerning the matter within contaijicd, fay upon 
their oath, that the aforefaid Hubert within-mentioned, at the 
time within-written in tlie declaration v/ithin-mentioned, was 
poflefied of the gooels and chattels in the declaratio/i of him the 
laid Ihilctt within fpccified, as of his own proper goods .md 
chattels. And the fiid jurors upon their oath further fay, that the 
town oiNeiLcajUe upon Tine is an ancient town, and tliat the port 
of Ni’u'cajl/e upon Tine is an ancient port, under the care, con- 
fervation, and government, of the mayor and burgefies of tliat 
town; that by the ciiftoin svithin the Line towii, from lime 
whereof the memory of man is jiot to the contrary, rhemavoratid 
burgefles of the iaid town, at their own prtiper coifs and cha'ges, 
have been ufed and accuif<<mcd, and are obliged to repair and 
cleanfe the pert, and to reiub i it convenient for ihe fate and Lcuie 
navigation and remaining of the fhips there; and that in conii- 
deration thereof the mayor and Inirgeiies of the town afoicfiid, for 
all the time abovefaid, have h.id and received, and have been ufed 
and accuftomed, and ouglit to have and receive, a duty or toll of 
five-pence by the chaldron for all coals expoited horn the port 
aforefaid, or put and loaded in or upon any llnp witii an intention 
to be exported, and that the officer called the watc,'-bailiff' of the 
faid town oi' Ne.venjUe for the time being, or hi., d. puty, from the 

tirue 
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V^kSfTONE time abovcfaid hath diflrained, and hath been ufed and accuftomed 
to diftrain any {.oods and chatteds whatfoever diflrainable by law 
of any pcrl'oii’.^ whatCocvci' exporting or loadin2 upon a fliip to be 
exported, the goods and incrc'Knidizes aforefud, and refiifing to 
pay the duty or loll aforefdd, ff)r non-payment of tlic faid duty or 
loll. And tiie jurors aforefaid upon their oath further fay, that 
the nfoicfaid Hubert^ before th'- faid time vvtthin fpecified iii the 
declaration within \vn'i”ii, load \i a certain (hip «d’ him the faid 
Hubert-^ called 7 Af H'r'-uiK t:,\l lucinas of Ly^nc^ with fifty chal¬ 
drons of c /ils of liic value of t',veiity-(evcn pounds and ten fhil- 
lings, within the port of NriVL(ij}le aforerdd, uith an intention to 
cxpoit t'nof.; cods liom t!i ‘ faid po '. And the faid jurois upoii 


their find oatii tuit 


lull -.v. 


dcTi 


■/' 


at tne lame 


time v/hen, etc. within-inentioned in the dec! n.-ta o within-writ- 
ten, and lonp; li..toia, v/a-' tlie odicer of ih 'Gid town and port 
called the water-b..iiid', confiitiin d in iluc m.mner by rhe inavor 
and bnrgenis afortf.id , and tu i irne 'fnncs^ lindin'j; tlie fliip 
nfortfaid loaded with the (.ad C" da as aii'i -i.dd |•e’a!y to be ex¬ 
ported, afki d and deinandcd (i thi'fiid [itd'iit the faid duty or 
toll for ihe (,dd coals, im.! the in i abfoh.’lcly refilled to 

pay the fiid duty or loll, and t'l k upon fnd "fetars^ for and in 
the name of a dillreG, took and vt d-tadis the I'.ootls and chattels 
within-mcniioned in the 'ieei.irauion vvitliin-writtcn, being part or 
parcel of the tackle belonging to tlu find fltlp, for the non-pay¬ 
ment of the find duty or u 11 . And. the fan' juiors tipf.n tiietr faid 
oath further fay, that the goods anil chatteG v. iliim-inemioncd in 
the declaration within-wntten, at tlie time of the taking thereof 
were wortii feven pounds ten fhillings. jdut wliethcr upon the 
whole in.itter aforefud by the jur.ois aforclaid m form aforefaid 
found, the faid goods and cliattcls ait in fitch cafe uiflrainable by 
the law of the land, or not, the jurors aforefaid are wholly 
ignorant, and thereupon pray the a.lvice and confideration of the 
court heie: And if, iijam the whole matter aforefaid, in form 
aforefaid found, it lhall feein to the Court '.’' re that they are not 
diftrainabk in fuch cafe, then the laid iurors lay upon their faid 
oath, that the find yar/us is guilty or the premifes within laid to 
his charge, in manner and form as the r.forefiiid Huhert within 
thereof coinjilains aK,ain{t him ; and then they afiefs ihe damage’s 
of him the laid Hubfvt^hy the occalion within-t\ ritten, befides 
his coifs and charges by him laid out about his fuit in this behalf, 
to feven pounds ten (hillings, and for tlmfe toffs and charges to 
forty fhillings: but if upon the whole matter aforefaid, by the 
laid jury in form aforefaid found, it lhall feem to the Court here 
that the laid goods and chattels arc uilfrainablc by law in fuch 
cafe, then the jurors aforefaid upon their laid oath further fay, that 
the aforefaid 'James is not guilty of the premifes within laid to 
his charge, as he the (aid James within by pleading for himfclf 
hath alietlgcd. And bccaufc the court of the (aid lord the king 
now here are not yet advifed, &c. 


Vinkeftone 
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Cafe i? 




T Rover akd conversion for an anchor, fix fail-cloths, and 

three cahle-iooes * ' 

P /9//0I five-pine# 

Upon not guilty pleaded, a fpecia! vcnlicl: was found, that * 

the town of Netvea/Ue was, time out of mind, an ancient vilJ, in ** 

which there was an ancient port; that the mayor and hurgtlFes 

of the laid town have, time out of mind, rleanfed and maintained thipsut which 

the faid port lor the l.dc navig.uion of fhip', and for the benefit loch coaUaro ,, 

of exportation ; that, m conlideration thereof, they, .urI all ihofe, ^ 

SiC. have, time out of mind, fee. received t!ic toll t)f live-pence*' 

tor every chaldron ol coals cxpoited, or intended to be exported, tliO'cndf the ‘ 

out of the laid port. 'They find that the plaintifF loach'd a fnip jn ty, foi thc e 

with lifiy chaldron of coals-, and that h - lefuled t') pay tlic faid p:‘ymemof'“, 

toil. 'They find that the dvfend.mt was unde:-bailifl’, .'Pd (Irvant 

to the town of Nrzicn/ilr., who diltr.micd tlie goods in tlie clecla- ^ ^ i-Salk. 

ration in nlioneJ, for lef'iirmg to pay the toll. They find alfo, ‘'.V.' 

tiiat the laid goods were part and parcel o: too iacki,' or the inip. s. c. 12. Mod 

Then they conclude, that they kiu-w not whether tlie faid goods zi(i. 

are liable, or nor, to be dillraincd for the duty, wliicli they fubniit C. Ho't, 674, 

to the Court; if they are not, then they lind for the plaintiif; but Ray. 

if otherwife, for the delenc’ant. 


ITe fingle point was, ^V'hether ih, 


ij. 


difirained for this duty ? 
fne coat ? 


3 * 4 . 

S C. 3. Ld. Ray. 

!r (,r the fl'iu mav be „ 

V ought not to diftrain T”?* 


or, Whether il.. , .... ..... .... 

' 4 4 vl 

I. Al.jd. 47. 77 

Those wrio .Mteunn for r/u-/)/.<-/;, s'/^''ht'lJ, that the tackle w'crc 
not diftiainablc, bccanfe t'liev are ncc*. |{ai}' to cany on the trade E, ' 
of failing, by which the owner of tiie veiiM gets iiis livelihood, and 1. Vent. 71. 
are thciefoie piivileged. 'I’he flauilc 51. //rn. 3, fl. 4. (a) pro- Vuit. jo. 
hibits people to dilrraiii aTJr) ia car? arr.- and t.’ii.';, ii'v 
Coke fays (/>), is .igrceablc to the civil i.iw, whic !i commands, 
that cxcctiito non ji‘t jn h'^ves nrni: n cmaw' vnjir-.nm'nta rnftLoriiw^ 2. Sm. mS, 
becaufe they arc of piiMic vt'e .uid bcneHt. And for ih.ij rcafon, 1. r..ic. Ahr. 
neither a mill flone (cj nor a fmith’s anvil are di'lraiiiuMc (d ); for 
jf that fliould be allowed, it would be a gicat hindiance to thole 
men wlio ufe thofe jcfpective trades; and for rhit' reafon the »r 360 1 i'f 
horfe of a carrier is privileged: and there is r.o di'lorencc as to 
this matter, between a carrier and the rr'.aller if a .'hip, whole 
tackle fitould be likcwife privileged lor the fame learoi:. When 
drftrefs is taken for a toll, fucli things ought to be diiiraincd 
lipop which the duty nrifes, but in this calc tile nrcici ipnrn muft 
be vpid, becaufe no duty at all Is to be paid; for by magna 
CHARTA, and other ftatutes, the fubjeif has liberty to go and 
come upon the lea without being dilfurbcd. Now if the defen- 


S|'t 


(a) Statute Weftm. ad. c. 18. 
XU) 4. Inft. 133. 

(»') Year Book 14. lltn. 8. pi. 35. 

; VoL. V. 


Bro. Abr. 23. 

{/) 2. Ridl. Rep. 203 . 
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dant will prefcribe for a toll upon the fea, he mufi: lay a very good 
confideration to intltle biinielf to fuch duty (rt), becaufe it 
againlt the liberty of the fubje£t; but the conlidcritioa here laid 
is not futficient; it is only for clcanfmg and maintaining a port 
which is for the public good of the fubje£l, and the king is the 
governor of all the ports j and therefore, where the like pre- 
(cription was made for maintaining a wharf or quay, the Judges 
inclined that it w'as void, bccaufe it was not a fufficient coinpcn- 
fation to the fubjc£l to deprive him of the benefit of the law [b), 

'I'wo things arc to be confidcred, where a diflrcfs is taken 
fc.r a toll: First, 'Fhat the diilrefs may be returned in 
the fame condition in which it was taken ; And Secondly, 
'I'hat it may be made upon (uch things vvbich may be im- 
pou:)deJ, that a replevin m.iy be made thereof, according to 
the courfe of the common law of this realm fr) ; neither of 
which can be done in this cafe; for when the fhip is once re¬ 
plevied, and at libcity to fail, Hie cannot be returned in the fame 
condition as when dtlliained, bccanfo the t.rckle maybe damaged 
by the weather, and no man Vvil) be fcci:;ity for it when Toe is 
about to fail to another land. It cannot be objected, that h^TC 
was any ncccllity for fneb a dilu\ f--, bccauCe it is not found in the 
verditf, that tliis fhip was like to fail out of the river. * And al¬ 
though the jury hive found, tliat there is a cnlhm in the town of 
for the mayor and burgelics lo repair and cleanfc the 
port, an.l jn eonfuJc'atinji tlicrerf to take a duty of five-penoc for 
every cha'Jron of co.d.'< ^ v,,. ;'.'‘J, ^.c. yet this is an outrageous 
toll, and i!.‘-i'-f.)ic uiil.i’.vi'ul; ter the coals there are not worth 
more than eleven fhillings a cM.ddron. The ffatute of Matl~ 
reOjtdreSj “that reatonable diftiefles /ball be taken, 
“ ct ::o'i r.iiKUi p) opicr exccjjion'” and tiieieforc it has 

been adiuJged, that where a loi J ditfiaincd two or three oxen for 
one ibilling, the [x;.-ty grieved iniglu have an action upon that 
ifatute for tin, LNSceiilve diltrefs (r). 

Bu't'oN THf. oTHLR SIDE // %vai uvi^ucd.^ that many things are 
privileged from a didrefs, as the horfe upon wh'ch a man rides,ora 
carrier’s lioi/c, and a hoiTe at a fmith’s ihop, cIo.)ths at a taylor’s, 
bccaufe it is not agreeable, that the rent of a llranger fliould 
paid by fueh things; but this mufl: be mulerflood where there is 
other goods fuaicient to be diltiained ; but if fuch are not to be 
found, then even the bealb. of the plough arc to be dilfrained j, 
for i'f fummn qua; requiritur non ex aliis exurgity nec arantihm , 
parcendum eji (/)• Now, though it be generally true, that no 
man fhallbe diflrained by the utenfils of his trade, yet that muft 
alfo be intended where there are goods, or other bealh, enough to 
be dilfrarned, and nothing bcfides the tigging of the fhip could 

{a) Mocf. I^fp. 104 . (t) Se? Hutchins v. Cliambcrs, I. 

(A) 3. RoIl.Rcp.2(j3. .Sccalfo Cowp 47. Bun. 579. 

(f) Fitz .Abr. “ Avowry,” pi. J 91 . f/y Co. Lit. 47 . 4 . Inft, j 34 . - Djrfr, 

(ti) i 9 . i^Jw. ^ c. I, 514 , 

t>e 
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be diftralned; for the coals arc put under-board, and not to be VtKKttron*: 

come at. It would be altogether as inconvenient to bring an 

adlion of debt againft the malh-r, becaufi* trade will be as much “““n, 

prevented if the mafter be arrowed, as if the rigging of the (hip be 

idiflraincd; for Hie can fail no more without a piK»r than without 

(.;ils. Bcfidcs, in the cafe of fca-fariiig men, this is the molt 

proper remedy; for no duty arifes nil the fliip is about to 

(ail. * rhen as to tiic con/ir/i’rdtio/ij It i'. fufficient to entitle the * j 

plaintiff to this duty; for tliuugh it is convenient that the (hip 

Ihould r.iii, it is incoiiveniejit that fhc IhoiiK! fail into a negledted 

port. 'J'he admiralty litivc the j)i\>ner jiirKilirhon to take c.ire of 

failing, and it is ulu.il in tli.it court to tul.c out proccf'i againll the 

fails, which may intimate, ih.u fiich <i thing in ly be done at com- 

mon law. 

Curia. This is not didrai'-aible of common -i btii by 
cujlojn^ which is laid to be as large as the common hw. rherc is 
a difference between the dillrehs winch is allowed by the law for 
n’«/, and j'or a toll (ci), as in this cafe. 

Adjournutur [h). 


(a) Lev 260. Cio F.Iii 540 ^rj6. 
(i) In Mlcluclin.is Tom, JO //'/// 3. 
judgment was jfjvcn k'r the dtUnd.int, 
.S. C. I. l.d Ray. 3S6 -S. C Caitli. 339 

ipt by lioi V, U'liJ 'J Jl'ni, the f'uty .iri- 


fis from the ge.otfi In.aikt) on hoard th* 
Ihip with which till iiMlU I IS ch irgeablr ; 
aiul tlii-rctorc the ihip .ind ivtiy thing 
thtie <i the inalKi’s is eli irgeahlc as well 
as the gi oili. S, C. i .S.'il;. 249. 
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MICHAELMAS TERM, 

The Ninth of William rhc Third, 

I N 

The King's Bench. 

Sh' John Holt, Knt. Chief Jufice* 

Sir Thomas Rokeby, Knf. 1 

Sir John Turton, Knt, J- Jufices, 

Sir Samuel Eyre, Knt, J 

Sir Thomas Trevor, Knt. Attorney Genera/, 
John Hawlcs, Efq. Solicitor Genera!, 


* Memoftndum. 


•C 3 % 3 * 

Cafe 1761. . 


H ATSEL, Serjeant^ was in this Term made a baron of i.Ldl.Ray,a^j 
the exchequer, in the place of Blencowe, Baren, who 
was removed into the court of comjnon pleas. 


The King ogainjl Cook, Snatt, and Collier. Cafe 177.'? 


■'T'HE DEFENDANTS Were found guilty upon an indidlment for 
the following Crime: 

That Sir ‘John Friend and Sir William Perkins were conviflred 
for HIGH TREASON ill confpiring the death of the icing ; and the 
defendants being prefent with them at the place of execution, did 
all of them lay their hands on Sir John Friend^ who fhewed no 
repentance for the crime for which he was about to die? and Cook 
pronounced the absolution, and Snatt and Collier (aid Amen. 
That they all three likewiib laid their hands on Sir IVHUam 
Perkins^ who was likewife impenitent of this crime, and Collier 


To ablblve, 
to aid and allURti 
in abfolving,,,|^'‘ 
the place of 
ecutioD, 

condcnan«4'«im| 
high tred^f 
a mit' 


for it iO^u^J 


encooraget 


ktUm. 




S-C-Comb. 

pronounced the absolution, and Cook and Snatt faid Amen. 3. Mod. 5a; 

-- “ - - - - Hawk. 

'•. 9 ' 


And that they all anilled in and aiTented to the faid abfolution. 
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The iurv made 


Iri ft 


file Kiko ,|,;,£jc -i fpeclal conclufion in their verdict, Whether 

Co^iefsNATT, laying oiV the hands of three, and but one at a time pro- 


VOflK, ^NATTt -. r i • .- - 11 1 e U U 1 

AWD CftLtizB. nouncing the abfuiution, makes them all guilty or inc wnoic 
matter ? 

■•[ 3 « 4 ] 


matter i 

Adjouniatur. 


Cafe 17S. 

In replevin, h 
t)»e de;cnfl.int 
AVOW tlif taking 
cn the z6 6</>- 
tt'mkr as a dil‘- 
Ircl's for two 
years and a Iialf 
tent tn an tar at 
the Mchathujs 
enfuing, the 
judgment is er¬ 
roneous ; for 
th^ ditlrtfs is 
fbr half a yeai's 
rent mote than 
was due; hut he 
might law 
•bated his own 
livowry for tlie 
half year kfo<-c 
^udgm:nt, and 
hJd judgment 
or tlie reiidue. 

S.C.t.Salk. 5S0. 
S. C. Con>. Iti'p. 

vf»- 

S.C. I. w. Ray. 
1 * 55 - 

Cro. Jac. 473. 

1. Ro(}. Rep.77, 
Moor, 7.S1. 
,JHdb. 133.108. 
Zfpinafle, 357. 
5. Term Rep. 
H*' 


Riccjlrds agahiH CoriieforLh. 


W 


of KitROR upon a judgment in the common picas for 
taking (overal cattle, in the declaration mentioned, on the 
twenty-li.Nth day of Si'pteinher^ in the feventh year of lyiUiam the 
’^Tb'trd^ in the pun/h of Enjield. 

* 'I'he defendant made cognizance as bailili to Ralph Enrl of 
Motinta^ue and Eliz/dhtb his wife, and fets forth, tiiat the Duke 
of Jlbcuun le was feifed in fee of the lands in which, &c. and, being 
fo feifed, demifed the lame to fohn Bathurjl for twenty-one ycais, 
under tlic yearly rent of one hundred anti forty pounds payable at 
Lady-Day and Michaelinaa \ that the Dukc^ being fo feifed of the 
rcveifion, did on the fourteenth day of in the year 1687,- 
make his will, and devifed the reverfion to the Duchefs ; that the 
Duke died, and that the Earl has linee married the Duchijs ; et 
quia tlirec hundred and fifty pounds He reddttu preed. fuper di- 
mijftonem prad. fuperius rejervut. pro duohus aunts et dimid. unius 
anni poji mortem prtvd. Ducts, jimt. ad Eefhun $. Aliih Arch, 
ult. prmUrit. eijdcm R.\d’o CoMI l'l Mountacjue, et Eli/.a- 
UF.THA! uxor, fjusy tc/npore quo., (5V. arelto fiicruut et tufolut'. 
idem the defendant, ut haUivus pra-d. Comitis iVioun- 

TAGUE, ei Eli'AABETHJE ttxoris eJuSj pro prad. thiee hundred 
and fifty {tounds dc reddit, pi md. made cognizance. 

'I'he plaintift’ pleaded in bar^ and fiid, th.at before the Duke 
made his will he executed a Icafe and releafe of thefc lands to the 
Earl of Bath in tail, and travcifed tliat the Duke died feifed: 

Upon which they were at ilfijc, and the defendant had a ver- 

di(^. 

The error afligned was, that the declaration was of Hilary 
T'erm in the feventh year of William the Third., which was in the 
year 1695, and the avowry and pleadings are of the fame Term, 
and the taking is laid to be twenty-fixth September in the fo* 
venth year of William the Thi.d, which was likewifc in the year, 
1695; that the defendant julfified the taking, becanfe three hundred 
and fifty pounds rent was in arrear for two years and a half, finit, 
ad Fejium S. Mich. Arch, ult. praterit*. which muft be Michael* 
mas 1695 ; and that Michaelmas rent was not due at the time of 
the takii>g the cattle, which was on the twenty-fixth of September: 
fo that the defendajit had avowed for half a year’s rent after the 
dlilrefs was uiten, and for this reafon the judgment was erro¬ 
neous, 

But 
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But if! the other ftde feveral authorities were cited to prbVe 
that fo much certainty is not required in an avowry as in a de-- 
daration\ for though an avowry is in fomc fort a declaration, yet 
it is not fo in omnibus ; for the avowant is a defendant, and the Cotrb. vj. 4^t 
law allows him more favour than a plaintiff in an ad^ion, who is 476- 
to make outa title to the thyig in demand j and thcrcforchis decla- ‘ 
ration muft be certain. In declarations t.4erc can be but one 
point in ilfue; but in an avowry there may be two, as for rent 
upon two demifes, and if one be found for the avowant, he flnill 
have a retern, kabcnd\ * If the avowant be not intitled to the 
whole rent for which he di/lraincd, yet he ihall have a return for 
■fo much as is in arrear. It is true, the Rook fays “ that the 
quantity of the rent muft be agreed in the pleading, and then 
“ if a difputc happen, how much is in linear, and rlic defendant 
“ avows for more than is due, he fnali have a return.” So where 
the defendant, avow’cd for a rent (/>), and a nomine ptrnie for non¬ 
payment of it, but laid no a£tual demand of the rent, the avowry 
was adjudged ill for the penalty, becaufc it could not be forfeited 
without an aiftiial demand of the rent; but the plaintiff irt re- 


. Mod. {4. 
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plcvin had a return (r', for he had 
reJit. 


good 


:aufc to diftrain for his 


In the cafe of Goo-hniin f. Ayllng {d) the Court made a diftinc- 
tlon between a repb-.-in and a irefpifs; It was an .aiftion of 
trefpafs for entering his houfe, and taking a chafing-difh ; the de¬ 
fendant pleaded, that the houfe was parcel of a half-yard land, 
held of the Earl of Northumberland^ as of his manor of IF, by 
homage, fealty, incertain efeuage, fuit of court, inclofing cf the 
park with pale, and a pound of cummin rent, and juftified his 
entry and taking for the rent; the plaintiff replied, that it was 
held of another lord, and traverfed that it w'as held of the Earl 
fiiodo et forma ; the jury found, that it was held of the Earlts 
of his manor of E. (which was not the name fet forth in the 
avowry) by homage, fealty, inclofing of the park, and the rent of 
a pound of cumnun, ct nan alitcr. Here the verdieft did in no fort 
agree with the plea in the tenure, yet judgment was given for the 
defendant; and the rctifon was, becaufe it was an adlion of tref¬ 
pafs, in which the fubftance of the matter in queftion was found, 
and which was fufficient to excufe the trefpafs, viz. the taking 
for the rent; and that the houfe was held of the Earl: and 
though it was faid in that cafe, that it would have been otherwife 
in an avowry, for the avowant ought to make out a title in om^ 
nibusy becaufe the plaintiff in replevin is to have a return (e) yeC 
‘ that is not an authority againft the cafe at bar, but agrees with it; ' 
for this avowant has demanded but one thing, which is rent, and 
which is found to be due, though not fo much as mentioned in the 
declaration: and the true rcafonwhyan avowant forfcrvices muft 
make out a title to all, is, becaufe if it be found for him, it will 


(<i) Moor, aSi. in the E:h lefolucloii (f) Brown v. Dunnery, Hob ao8. 
in the Cjfc of Ba'.iey >v. Titvilian. (<f) Velv. 14S. 

(^3 Howrll Sanibiuk, Hob. 133. V) Cro. Ehz. 799. 


be 
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Carth. 354. 386, 
,V. Vent. 103. 

' Hoi. 189. 
^;,Moor, 887. 

; t. Cro. 115. 

. Gomb. 307. 
Skj}. 326. 
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be a perpetual chdrae upon the tenant; but in an avowty for fe- 
veral fums of money duo for rent, it is fufficient if the fubftancebe 
found, t;;'.:. that rent is in arrear, thoutch not fo much as in demaud* 
^ It 1ms been objeded, that if a man dlltrain for rent due at feveral 
days (■<?), wliich dilfrefs is rel'cucd, and, in an adion of refcous 
brouglit, it appears, by his own lhewin2:,that one rent is palTed, but 
the other is not, at the time of the diftred's taken, and a verdid 
for the pl.iiiitifF, and damages intire, the plaintiff (liall never have 
judgment for the damages he fdtained by refeuing thofe cattle 
f.M:n him v/hieh he had taken for rent before it was due. So in 
ojjumffit (/d, if two breaches be alTigncd, and one is ill afiigned, 
and a verdid for the plaintiff”, and <himage% entire^ he (hall nevtw 
recover, b-caufe damages are intended as Well for the breach which 
is ill afligned as for the other winch is well: fsom whence they 
would inier, that in replevin, as this cafe was, beeaufe the de¬ 
fendant had avowed for more rent than was due, and damages en¬ 
tire, the judgment ouglit to be reverfed. Hut damages in an 
avowry arc not given in refped of the rent for v/hlch the diftrefs 
was made, but lor takini>: the cattle, and are given to the de- 
fendant by the ffatnte ?.i. Hen. 8. c. 19. in fiich manner as tho 
plaintiff Ihould have if he had recovered, which muff be for taking 
the cattle, and not otherwife, and fo (hall not vitiate this judg¬ 
ment. 
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It was likkwise oBjECTpn, that by the judgment h re¬ 
plevin the return ought to b'- irrcplevifablc ; fo the defendant, 
having dillraitied more than will fatisfy the rent really due at the 
time of the diftrefs taken, Ihall retain tlie furplus by virtue of this 
judgment for rent vvhicli was not then due. 

But it was a7js;vek ku, that if the value of the cattle be left 
than the rent really due, that will be a fuflicient anfwcr to this 
objection. The cattle now taken were of the value of forty 
pounds, and no more, and the rent tlien due was two hundred and 
forty pounds. 

But THE Court reverfed the judgment principally for this 
reafon, and faid, that the avowty, quouJ the laft half year’s rci>t, 
fttould have been ;ibated, becaufe it was not due till three days 
after the diftrefs made, and for which the defendant avowed (r). 
Now by the judgment in this action (the verdict being for the 
defendant) the cattle taken by him are for ever afterwards irre- . 
plevifablc for two years rent and an half, when, upon tender of the 
two years rent, the man fooul.l have liip cattle again, which were 
kept for fuch rent for which they weie not • taken, for it Was 
due after the diftrefs, 

Judgmrffit reverfed nifi 


(«) Year-Book 9. Hen. 7. pi. 3. 

(i) 

jf) But fee Term Rep. 348. 

(</) But it appearing to be the mi flake 
of the attorney, the avowry was after¬ 
wards amended in the court of common 


pUas, S. C. Corny. 43. ; and the Rolf al- 
tertd accordingly in the coutt of king's 
bench, S. C. z. Salk. jSo. and upon 
thefe amendments the judgment was^^f- 
filmed, S. C. I. Ld. Ray. 256. 


Anonymous, 



it 
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Anonymous. 

^ j 

l^OTE. By a private a(5l of parliament it was cna<fl:ed. ** that ifaftatiitenuftl^ 
« if a trial be had between two inhabitants of 
“ upon Tine-i and the damages not exceeding forty {hilling®, that „ 

“ in fuch cafe the plaintiff lliall have no ja Igment, but the de- “plaintiff lhalt 


“ fendant (hall have cofts.’ 


** nothavf/'i*^ 
** mentf but 


An indelntatus affiimpf.t was brought, an 1 a verdi< 5 l for the “fondant 

plaintifT, and thirty {hillings damage?. Jwvc ^ ' 

* / & e ^ theverdiftin ' 

The quefiion was, How the defendant fhould have his coffs ? fuch cafe miiff ‘ 

be entered lot 

And now a motion was made, that this matter might be fug- defendant, 
gelled on thl Roll. 3. com, Dfj, 

But Holt, Chief Jujiice^ faid, that the judge of the inferior 
court {hould have direfted the jury to find for the defendant. 3, - 

451- 

' ! 

Woolvll a^nhijl Young and Another. Cafe 180.'^;" 

T HK PLAiMriFi* declared upon the cuflcm of England^ viz. A decUration ' ? 

“ that if any perfon iign a bill to pay money at a day, * ^dl of «xt # 

« he ought, by the cufUm^ to pay it upon that day j” and then fets ’ 

forth, that the defendants were ref dentes et negotiantes infra hoc or flrtW ‘ 

regnum Anglia-t and that they had figned fuch a bill, but did not it to be a M If , 

nay the money. tx^hargt within' 

* ' , , , ■ . u *11 cuftem of * 

And, upon demurrer to the declaration, it was held to be ill, merchants; f 

for this way of declaring fo generally will exclude all confidera- ftatmg a cuflean ‘d 
tions which muff be avcired. Every man is negotians in the **** 

kingdom; and it the plaintifF would have brought his cafe within who^fignsTbiaJl 
the cufom ofmenhants^ he ought to have faid commerciwn hahenteT, bound tp j»f 
or have {hewn that the bill figned was a hill of exchange. It is it, is not ih£. 5 
true, in the cafe of Sarsftild v. Witherly (a), the declaration was, 
that the defendant IVitherly was refidem et negotians at London., b’r. i. salk. tyf* Y 
without faying commerctum babens ; but it appeared upon the whole 125. 
frame of the declaration that it w'as a bill of exchange. , 

Ca Lit. 18a. Vtlv. 136. 4 Co. 76. Cro. Cir. 301. Hcnd. 486. 1. Salk. 1*4. 130. Conlb,*|^^ 

Carth. 83. Skin. 264. i. Ld. Ray. 175 281. 2. Ld. Ray. 1542. 3. Bac. Abr. 614. 3 ModL 

aa6. 4. Mod. 242. i. Show. 130. 317. Kyd on B.Us ol Lxchango, 116. 


(tf) 2. Vent. 295. 

Sec 9. & 10. Will. 3* c. 


and 3. & 4. Ann, c. 9. 


Cafe il 


n 


* Gregory’s Cafe. 

REGORY was committed by commilTioners of bankrupts The Court 
VJ for not anfwering and making a difcovery of his eftate; and 
now he appeared in court upon a habeas corpus. mitted by 

sommi'ffioners on affld.iYit of h.!. having complied. Ante, 274. 308. a. Stra. 880. Ccok B. l'. 479 !r< 

It 
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'lt«ro»ky'’c It was moved that the writ might be filed, and that he mi^C 
be difchargcd upon pi oducixig affidavits that he had made a dilco* 
very. 


But 1 HE Court would not difeharge him; for if the com¬ 
mitment be \oid, he may bring an aftion of falfe impnfon- 
muu (a). 


Ill what manner 
commiflioners 
may examine 
hai^rupt. 

1. Atk i2Z 
K l^urr 1124 


T he Court faid, that the commiflioners need not afk th^ 
party whether he will be examined or not, for the ftatutc (^) 
gives them power to examine upon tnUiro^atoiies^ which they 
imift: prepare, and tender to him ready drawn (c). And this being 
not rcturmd upon the habeas corpus (P)j the warrant of commit¬ 
ment for that reafon was held void (e). 


(a) Sfc I Snlk, 548 2 B 1 Rep J144 
[A) 1 Jic 1 c IS 
(f) But now by 5 fr 0 1 e 30 f j 6 
the commilTioners may “examine, is wi li 
** by 0] mouth as on nt nogttor t m 
“ writinp, all and every ptrfon and p 
** fons aijainft whom my eommilTion of 
“ b)nkru|>t IhiU he awarded, touebn^ 
allmatteis relating to the tialt, dc i- 
“ mgs, cltitc, ind iffcils ol fuL 1 baits 
“ rupt , and may ilfo ex imme m m ini r 
“ aforefiid every other ptilb 1 duly fi n- 
** moned before or picfent it my meet 
** mg of the commillioncr, touehmg J 1 
*'nutters reliting to the ptiion, trade, 
“ dealings, cAate, iiJ efeits of fueh 
bankrupt, l^e md (hall reduce the 


“ infvvotstothe vcib vaminifions rt« 
“ V uting, which the party cx- 

“ an med fliill li n ” 

fi/) By 5 (jco 2 c 30 f 17 “if 
“ 11 / p fon (li 11 be committed for not 
“ anfwerm^ anv quellion put by the 
comm flioneis, the que/iion or quef- 
“ t ns muft Le ijiecified in the warrant 
“ ci eo nin tmeiit ” 

(c) By ^Croic^ f 18 on the 
return to any ft ji i on fuch com- 
m tment, il the wiiiant thall appeal m- 
fiifhcient, til Couit befere whom the 
p it> fhal be hi jugbt, (hdlcommit futh 
ptrfon, unlefs it appear that he lias fully 
anlvvered, &g 


Caie 18a. 


Ellis agatn^ Ellis* 


If, toanaftion tNorjBirATUs ASSUMPSIT was brought againft an executor 
^ pounds, as well for money /eaf and latd o\tt for the 

dafci^anTplead ^6 defendant pleaded that the tefiator was an in* 

itfamj, sKx.fant. The plaintiff replied, protestando that IVtlham Elks 
»ncATioN the teftatgr was not at that time an infant, pro pl AtiTo fays, that 
***%■** money for lodgingf^and tor meat and drink foi himfelf 

jSfaymg^'my fanuly, and that it was lo laid out for neceffarles. 

fluag as to the And, upon demurrer to this replication, judgment was given for 
nt, li defendant , for though the plaintiff bad made a good anfwer 
e conternmg the money latd outy yet he faid nothing to maintain 
3,Salk declaration for the money lent. 

SjCv t% Mod. 197 S C I d Riy 344 r Salk 279 3^6 3 Com Di^ 2 ) a Stifle 

3 Bac Ab 134 a i. Term Rep 40 
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Brewfter t\<rai„Jl Kidgil. Cafe <83^ 

^T^HfS was a fpecial ai-^ion on the cafe, upon .1 feigned ifTuc, by a nait-chnp 
confent, to fettle a ditlercncc bctvi'ecii the grantor and the jnfc«wasgr<iftt« 
grantee of a rent-charge concerning the payment of taxes. • *" 

7 'he plaintiff dccLued, that he w.is feifeJ of a rent-charge in o«'>o*s*mkk» 
fee of forty pounds a-year iffuing out of the lands of the de- *«*» 
fendantj &c. The defendant coiiledad tiie fcifni, but iweri ed „ 
that it v/as lawful fur him to devife fun flidlings m cvciy pound « waiurgcf th* 
out of the faid rent for two years and a half, by virtue of an a< 5 t *' prirtm wwi, 

of parliament, &c. 'J'he plaintiff aveis, that rt was not lawful “ r^^’f tfv faj 

for him to dediicl it; and coiicludv.d to tiw country. 'I'lie de- !! 
tcnJa„t jo,,.. .Iluc. 

This caufe was tried in Ariddl'ftx^ and the jury found a fpecial 
. verdidl:, ?//z. that on the twenty-fi\th day of which was in ft 

the year 16:19, one RcL'ft Lau^fcj d was leifed in fee of thofe wluth cLuj** 
lands, and by a deed of the lame doite, for and in confidera- w-? confinue* 

tion of the fum of eight himdicd pounds paid to hi n by the faid *<> 5 »g By 

Ellen Bre%vlln\ ''ranted to !,ei and her hens forty pounds a-ycar, 
to be illuing out tiKieof, p.''.'b!' fv.v iialf year. 1 here was a i,ng^ ,n 
covenant for farther afli lancL, on whiclidecd this MKMoRAMDtrM -jouid js kjrf 
was indoifeil: “ Mei'Torandum, 'I'hat it is the* true intent “P^nwb* 
“and meaning of thefe prefents within written, that the faid by th* 

“ Ellen Breivfler and her heirs fnail be paid the faid rent charge rln,**'* 

“ of forty pounds a-ycar for ever after, without any abatement, nnoino thati* 
“ deJu£iion, or defalcation, for or on account of any taxes upon tlnll not alter 
“ the lands or the faid rent.” But it was not proved when this ewtnanw 

indorlcmcnt was made, or by whom. Afterwards the fiid Robert ^■^Krcenient* 

Langfoid^ by another deed made in the year 1652, granted and and^t* was 
confirmed this rent-clnrge to the faiJ/iV/^«/irr:<y/r; and her heirs, ueio, thataa 
and covenanted then in, that he wasfeiftcl in fee of the lands out tht 
of which the laid rent was lU'uing; that it was free of all iiicuin- ‘rt't^pnortotM 
branccs ; that he hail good right to giant; and that the faid yearly 
rent, free of all taxc*, lliall for ever after be paid to Ellen Brexvjltv tiu$ covena«M» 
and her heirs. the part of tho 

Theqiieflion wa'^, Whether the indorffment in the firft deed, 
or the covenant in the feet nd dtid, be fuiTuicnt to difeharge the fr^ed ttra kuc*" 
rent from the taxes now impoled by of parliament ? charpe frow Jt,’* 

. altlwugh tliiP/*'"^ 

The fiift claufc of this aft charges four fhillings in the pound particular 
upon land; but then there is a “proviso, that nothingfnall make ra it was 
“ void anyagreements lx tween landlord and U nant.” In theftatutc 
^.IVill. Ls' Alary^ c. r. theic is no piovifion made for rent-charges, ‘ 'r'M 

but in the latter afts thtife are compichcndcd. Now a rent- S.C.'i.Sall:.i 
charge can be fubjeft to no otner but parliamcniary taxes; it is 
not contributory to church, poor, ftwers, or highways. The s’dcomb'^- 

466. S,C, Garth.438. S. C. la, Med ifo 171. S. C Holt, 175. 609. a. 669. 5. Co. 16. 

>. BFQ«vnl.z<>i. 4. Co. 80. Carth. 135. i.d. Ray 317, i. Bac. Abr. 540. 

wordf 
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words “ tax ” and tribute ” are fynonymotis ; andj propcrl;^ 
fpeakin;j, no other charge upon lands is a tax but fuch as is ini'* 
pofed by parliament; for fums of money wliich are colleiled^ for 
the relief of the poor are called rates or aJfeJftncntS'j and have no 
pthcr dti’.oniination ; ami this was In ft charged upon land by 
VI: tuc of the ftalute 43. EH/., c. 2. for before tliat time poor people 
lived upon the charfiy of religious perfons. ^I'he word tax" is 
alfo the fime with only the latter is a general word in 

which the fo’.mcr is included; but both are taltcn to be when the 
king has a ftiarc of the goods or yearly profits of the lands, and 
arc piopcrly of parlinmentary itfig;;. Now though it do not appear 
when this indonouicnt was mad'.-, yet it is plain that it muft have 
been bcfoie the fealing of the ctli'T deed. 'J'herefore this word 
niuft refer to taxes impofed by parliament, and cannot bereftrained 
to other taxes alone, be-caulc then it would be to avoid the intent 
of the grantor, wlio ufed geneial words to free the rent from taxes. , 
And fuch confliucfion is rathe’r to be made of this word“/^x,” 


bec.iufe at the time when this deed was made there was an ordi¬ 
nance foi; a land-tax inipofcd by the authority then in being j and 
all words in deeds are to be corifirued nioft ftrongly againft the 
grantor, both with lefpeet to tiie into reft granted and the qualift- 
catioji of the grantor. It is true, that a multitude of words are 
now confufedly put together by feriveners in all conveyances, as 
“ that the lands fhall be free from all taxes, ordinary or extra- 
“ ordinary, impofed or hereafter to be impofed, &c.” but fuch 
clauLs will nut guide the judgment of this Court to expound this 
fentcncc. 


It was insisted on the other fide., that the late aiSls of par¬ 
liament do allow the tenants of the land to flop the taxes out of 
the rent; but there is a proviso which excepts agreements be¬ 
tween l.indlord and tenant: but this cafe is not within that pro- 
vifb, neither is any thing found by the verdict which hinders the 
defendant from dedmSling the tax out of this rent. 'I'he words of 
' the indorfement are not found to be part of the deed, or by whom 

ligncd, or when, or that it was the agreement of the parties to 
the deed upon w'hich the indorfement was made; for the jury 
find gejicrally, that ‘■^fuper indentur. ftc hidorfitur fo that muft 
be out of this cafe. Then it muft depend upon that covenant in 
tlic deed made in 1652, wherein the grantor covenants that the 
rc’-.t fliall be “freed of all taxes, and fiiall be ever paid, Scc.** 
37^3 * diis is not a covenant \/hich is f.ivcd in this adt of parlm- - 
, ment, bccaufe fuch mult be a proper agreement relating to par- 

liameniary taxes only. I'hc wmrd “ Irt.v ” relates to ordinary ' 
faxes and impofts, fuch taxes which are made for relief of the poor, 
or by authority of commifiioners of fewers. It is ufed in the very 
commiflion which is given by the ftatute of 23. Hen. 8 . c. 5. Itis 
alfo named in the ftatute of ^veen Elizabeth ; and it has been 
ruled («), that an inhabitant wlio has a rent charge, and nO other 

(.:) Sec Air Conti’s Edition of Bott’s Poor Laws, vd i. cb.z. feft, 7, 


land 
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land in the panfli, fhall be liable to that tax for the poor; there¬ 
fore there is no reafon to conllrue tnis woicl to ielate to parlia¬ 
mentary taxes alone : And fuch as thefe were the conftant taxes 
when this deed was made. There wns ncthiiijr hke this co\enant 
ill the original deed by which this rent w.-s giantcd, but m the 
deed tor further alTuiance , and no .uteratioo is found of that firft 
agreement between the parties, but thetc \,oids v/cit. thrown in 
by a icriventr; therefore it fhail not be intended that men do 
covenant againft great and pubic chir uiikfj paiticuhrly 
named. But it fhould be othciwile conPiucd, iiiele words 
fjiojld then extend to no othti t \ s but fuch is wctc in bcii g at 
the making of this grant, an 1 lu ' to fut m tixc^, tor tnough the 
word ** tax ” I e a gtncral woid, ) t an t [ ids covtn int bctiyccn 
the parties “ to tr^c th rent fiom ill tixcs,” flull tic it up t) 
thofe taxes alone. Agreeable to this is the ivlolution in NjLs’i 
^ Cafe (<3), wl ich was, A man and dtiujn'* a houf foi 

term of )caib (wliicii woids in a gnnt inipo. t a t ovenant in 1 iw 
and he cxprefsly covenanted foi quiet enjoyment againft himfelt 
and all chiming undei him, and gi\c boml toi perfonmnee of co¬ 
venants , in .idion of debt w s b ought upon this bond, and the 
Jircach affigned was, that a ftiangci had rcco/crcd in cjc£lment; 
and the Court held, that the cxpiefs covenant, which was much 
narrower than the covenant in law, leftiaincd that covenant, 
though it was lefolved againft the plauuitr in mother point, zn, 
becaufc the phmtifF did not fiiew that the ciidtion v^as not by 
an elder .tnd fulHcient title upon which itw.s had, for though 
the ftrangcr iccovertd by law, yet it nu} b without a title. 

^ Curia. The queftii n is, Whether this covenant ex vi tir- 
mtni IS to extend to an) impofition to be made by a law fubfequent 
to that covenant? It fhould luve been, “ ill taxes irrpohd, or 
“ hereafter to be impofed by adb of pirliament.” It ennot be 
denied, but thit this coveinnt obliges Lan f i and his hens to 
pay the lent clear of all taxes, and it fo, it LXtends to tuch taxes 
which fhall be given b) a£l of parlnmcnt. 




Cro Cif *7^, 
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Firs I, Bec.mfe where taxe^ ate mentioned (if the lubjecl 
matter will allow it) it muft be intended taxes by parliament, 
which are the moft eminent. T his is agreeable to the opinion of 
thofe in former times, v/ho were conveifuu m the affairs of the 
Ejcchequfr, that a tax was nothing elfc but a fuhftdy granted 
by parliament. There wer., other w i)s of taxation thm in b^ing, 
as a fifteenth pait of the lands c goods of the hity. This was 
called a qutnztmey and granted by par!nm''nt, an 1 was at firft 
fet upon the polls, but afterwards was impofed upon every town 
In England^ and then the inh biUnts of the refpertivc towns taxed 
themfdves (h). The clergy paid yearly the tenths of all their 
Spiritual livings, and thefe were called dfnei\ but when the 


Nokes V. J^pies, Crfi. Eliz 674 (h) See Yni-Book 34. Htn 8, 

^ 4 Ce. 80, ^biid^ed b) Lrwke,ude r(, pi 9 

hny 
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laity paid both tenths and fifteenths^ that muft be KnIerAood of 
peribnal cftatcs, and not arifing out of their lands, viz. the tenth 
part of their goods in cities ana borough-towns, and the fifteenth 
part in the county at large; and this was the ancient way of 
taxing the people. Now whilft thofc taxes wete in being, fuch 
a covenant as this would have no refpetfl to a rent-charge, becaufc 
the land was always charged, and every occupier knew v/hat to 
pay, and die rent was never charged. Afterwards there were 
Jnlifidiesy and thofc were always granted by parliament upon urgent 
occafions, and were ufually fet upon the perfon in rcfpe£t of his 
lands or goods, viz. for lands at four Ihillings in the pound, for 
goods at two (hillings and eight-pence : 'I'his way of taxing began 
about the thirty-fecond year oi Ihury the Elgiih-, and in thofc 
days, if the tax upon the Icutd amounted to more than tliat laid 
iipon^Wr, then tlie land ufually paid the tax, and men were then 
taxed where they lived, and not where they had land. * And < 
even in fuch cafe there had been no occafioti for fuch a covenant, 
for tlie grantee of a rent-chaige v.’vs never liable to pay fuch taxes, 
which were ftill impofexl by reafon of the land. 1 his way of 
taxing continued till the latter end of the reign of King Charles 
the Firjl ; then came alp-f'nrnt^., or royal aids, which were al- 
rnuft the fame thing ; and i.itl; of all, ponml-i ates. 'I'he defigii of 
the pailiehin 1649, was to eftablifh a rent for ever free from all 
taxes; it was in that vety year in which taxes of this nature did 
obtain. If this covenant had been made in the year 1640, it would 
jiot have extended to this cafe, becaufe there were no taxes then 
iit being which charged the land or pcrfonal cfhite; but in 1649, 
the rent was as much taxed as the land. 'I'hc fn ft ordinance of 
aHelimcnt was in Fehrtuny 1642 ; there was another in February 
1644, and anoil'.er in April 1649 ; and by this lafl ordinance, 
yonii were taxed, and it was in force when this covenant was 
made. Now though thefe were not real adts of parliament, but 
made in the times of ufurpation, yet they had the lame efficacy; 
they had power, but not a legal power, to which the people did 
generally fubniit. 

Another reason v/hy this rent fhould be taxed, is, becaufe ‘ 
the grant thereof is in fee, and it would fall Ihort of that eftate if ^ 
the covenant Ihould not extend to future adls of parliament. The . 
cxpofition of ftatutes is the fubjedt matter of this Court; and it 
cannotbe denied that fubfequent adts of parliament have been ex¬ 
pounded to relate to things done long before the making fuch adls : 
As where there was tenant in tail, and for want of ilfue by him, the 
remainder in tail to one Bajfet (cj), the tenant in tail, before the 
ilatute which enabled him to make a leafe for twenty-one years, 
or riirce lives, entered into a recognizance to him in remainder, 
that he would not alter or difppfe the land, but for his own life} 
and it was adjudged, that if he made a leafe purfuant to the fta- 

(->) Pyeri 48- b- pi. 5. 

tut(% 
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tMte it was a forfeiture of his recognizance, though made 
before-the flatute. So is the ReSor of Chedington*$ Cafi{b)^ to 
• whom Henry the Fourth^ by letters patents, granted, ** that he, 

“ and his brethren, and fuccefibrr., Ihould be for ever difeharged of - 
** all taxeSf when and as often, as the fame fhould be granted to 
“ him by the commons, or a tmtk by the clergy,” and afterwards 
a tenth was given to the king by the clergy ; the collertors of 19. H.6. 
this revenue, when they came to give up their accounts, pray to * r I 
be difeharged of this matter, becaufc they could not levy//!>.' tenth- ^ 
upon the rcitor, by rcafon of the king’s cliarter of exemption; 

Vi^liereupon procefs went out aguiulf iiim, and he pleaded tliefe 
lettcrs-patents, and thf. At loitNi y Gi.ni-rai, demurred; and 
it was objected by Fortescui-:, tie King's Serjecint., that the 
grant was v.oid, becaufc the king had not tins revenue at the time 
, of the grant made ; but the latter ojfmions were, that the grant 
, was good: So here, though this covenant was made in general 
words long before thefe liatutes, vet it I'haJi extend to fubloquent 
provifions made by a£t of parliament. It has been objected, 
that though it may extend to taxes given to tlic crown by way of 
ajjejjinent, yet it cannot to tlv)fe ,v. n Jlut thefe taxations 

differ not in fubftance, hut in form ; for ta>.es sswUs ujjeffments are 
of the fame nature, and the fame things are taxed by both, t;/z. ^ 

rents as well ns lands. 

The Court did not like this way of trying caufes by 
wagers (c). 

And they were of opinion, that the plaintiff had no remedy at The^tfKa’^4. 
law upon this covenant againft the now defendant, for he was rent-charg« iq 
only a terre-tenant, and could not be charged as affigsiee^ becaufc ftecannotmato* 
the covenant did not run with the land, neither was it annexed to 
the thing granted; and therefore he ought to bring an action 
againft the grantor or his heirs; for this covenant docs not extend ' 

to any thing or parcel of the deinife, but to taxes which had not Ip^nccr’s 
,cxillenCc at that time, and is, for that reafon, a perfonal cove- Hard. 87. > 

nant, by which the heir may be charged in rcfpedl; of afl'ets^de- Cookv. £ad «fi 
^ feended, and not otherwife. He might have remedy in equity 
•! againft the aflignec, but not at law, for that would be to make 
covenant of as high a nature as a zvarrantia charter. 


(a) 3* He’:. 8 . c. aS. 
(fi) I. Co. 153. 


(1) See Ann.i!ly’sRfp. *37. 3, Tenn 
Rep. 697. 2. H. Bl. Rep. 43. 


Mandamus to grant Adminiftration. 

A MANDAMUS was granted laft Term to the judge of the 
fpiritual court, to grant adminiftration to f, S. who, as. he 
lliggefted, was next of kin to the intcftatc. 

a>Kill, the court of king’* bench will not ifTue a mand-imus to compel the granting of 
the next ef hn to tlie fuppofed teftator on a fuggfllion that lie died inteiUte. 
earth. 153. a. Stra. 918. nja. j,W;ii. 12. 1. Salk. 37. 


the 

court concieth^fl 


’♦ft xA 
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Northey moved for a fuperfedeas to it, for that the waaT, 
toinAH'r AB- y, 5*, being cited, icfufeJ to come in; upon which another 
kindled iued for adminillrdtion, but w.\s oppofed in tt by 
* one who pretended theie was a will; which matter was now 

'I 375 ] ^ under coniiovtrfy before the judge there; and therefore until 
that was dettniuiicd, the ipiritual judge could not obey the 
, ma idamns. 

Showi r. You commonly grant a mandamus to the judges of 
the fpiiitual court, upon fuggellion thit J. i>. died inteftate, and 
t)i it y. S. IS next a-Pin, and if it be t Kv,, the) may take iliu^ upon 
It, and fo tht'y may do lu this c ife. 

[I( Lt , CJuf 'fujlui. Is thcie no Jiffeicnc" botv^et-n a contro-» 
vtiiy iiid no controvcily ? When there i> no couro we 
do lo, but h ‘re is a contioveily, .md we will not {^rant a mnida' 
;«/<i until It b^ determined, foi fnppoil the will fliou’d piovc 
good, what then will the gi anting adminiftration lignify (a) ? 

(u) Rut fte WJ'rr T Woo' 1 n, i S C T tr a '^2 W! ?"t Rich, a Atif 
Tcci Wnis 5761.0 S - _,j-’ 25 andlnjj yvPtt,z I 0_, 


Cafe 185. 


SiKtoti Moody. 


Trefpafs tor A CTION was b oiij’t f( b’‘c .Xing the defendant’s cIo(c, and 

unii hunting his comes, ixe. 

«}Qie, ard tl tic ° 

honung-idcu- GouLD, Se)jta>ity moved in ar’^eil of judgment, that no adtion 
lyjog away , huntuig fi7;/n5, wiiieh ait fit a: natiti ,and fo is 

^ortlioughconic!, ^ (^7* ^ paiic, ami coni^i in a waiicn, the 

xnfcrtL nctuia^, owiier has a fpecial pioperiy in them as long as they are m the 
yet, ivvhik they warren or the park, but if tluv be not in a park or warren, he 
may not fay /uasy unlefs he .dd, “that they were domeftic 
pjwpeityinthwn It been'uattejum Jaamy it might have been good, 

rttmilcui but now as it is laid, thcie can be no pioperty prefumed 


Salk 556 
^TC^Corilb 458 
pUi 3 Salk 290 
C. iz Mod 
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1 Ld 

JtL Hen. 6 pi 
1, Vent 

i?** a* 


E co'itra We take it to be goou enougn . in R ylal {b)y and 
in The Regtji.t (r), there is an aifion for breaking his dole, and 
taking away his Jparrcw baiiLsy and cert..inlv they aic as wild as 
comes i fo \sThel. Dtgeji[d')y and Year-Book [e)i and Green- 
hill's Caje (f) docs not come up to tins cafe, foi it muft be meant, 
that if they arenot in the plaintiff’s foil, then no adtion lies. So in 
Ventris{^g)y wherein trelpafs quar- pifies Juos cepit in feparall 
pifchfridy It was moved in arreft of judgment, that the plaintiff 

59 5 Co 104 7 Co 17 Godb 123 Cro Jac 195. Ycl\ 104 Cro Car. 
laz. Hutt 16 3 Lev 2Z7 Carth 285, Owen, 93 14. Vinei, 329 x8. 
Bac Abr. 613. z. Bl.Com 419. 


(g) Cro Car 553 
(£) RaAal’s Int 45P, 
(») The Rti; 93. 

4(f) ri«L Pig, 


(<) Year Book 25 Hen 6 pi 59 b. 
(/) 1 Jones, 440. S. C Cro. Car. 
553 

(f) 1 Vent, x»a. 


ought 
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ought not to have called them pifces fuos^t unle& they had been in A 
ftew or pond) Bed non alhctturi for after verdi^ it 0ialt be in- 
tended they were in a ftew-pond, but it had been good upon 
demurrer{ it was good by reafon of local property} and (hen 
* this being after a verdiift) it ihall be prefumed ^e pktndfF^r 
proved a property. •* 

^OLTy Chief JuJiice. the conies are as much his in his own t. Cro. 388. 
ground as if they were in a warren, and the property is ratione folu *• R0IL405. 
The warren does not give a greater property. So m the Year- 
Book of 12. H.en% 8. p 7 . 10. If a man ftart a hare in his own , ** 

ground, he has a property in it ratione loci. Indeed, if deer ef- 7! Co! 17, 
cape out of a park into the neighbouring ground, you have no Cra. Jk. 195. 
longer a property. a» 9 - 

G001.D, Serjeant, As for the cafe of the hawks'{a)^ ftiere was 
, a property ratione impotentta, 

Rokeby, fujitce. Here is a verdiSt-^ and it was in hi$ own 
clofe, and why fliould any man come there * 

Holt, Chief JuJiue. If the declaration had been cuniculos • 

generally, you fay he ftiould recover damages ; and why, in that 
cafe, if not in refpedl of tne conies ? Lea/e out fuoi^ and the jury 
may give damages. Perhaps thefe rabbits weie for the fuftenance 
of his family; and why fhould you deprive him of it ? 

JoDGMEKT was given for the plaintiff by THE Whole CouRTj 
becaufe he had a property by the poiTeiEon. 

{a) Dyer, 306 pi. 66 


Smallcomb agatnjl Buckingham. 

^WO writs of fen facias were delivered to the flieiiff on the if two writs ef 
fame day} ours was delivered firft, which, we fay, bound the/er«/irc/« be de¬ 
property. Indeed, at common law, before the ftatute 29. Cirr.2. 
c. 3. of frauds and perjuries, if the writ that had the laft tefe had 
been delivered firft, yet the writ that had the firft tejle muft take which h 
place, as it is in Grt, EU%. 174. and if the lands are charged by txuKui^ thob| 
the delivery of the writ, no doubt but the ftieriff may fell the 
goods. Now fuppofe, after the fale of the goods by fieri facias^ j| 

king*s writ comes, the goods may be feized again for the 
king j for it can be no conclufion or ejloppel to the Iheriff. J 

Now, for the late ftatute of frauds and perjuries, the queftion 
is,'Whether there fhall be a fradlion in a day? for the ftattftc «« 

S. & 6. Mod. 29%. I.C,Comb4iB. S.C 1 Salk 320. S.C. Carth 419. 8. C. 3. SaUMj^M 

S.C. Holt, 30a S C. IS. Mod 146. S.C. 1 Ld. Ray S51. S. C Corny Rep. 35. 6. MM. 
•9s. 3. Com. Dig. 308. z. Bac Abr. 352. 456 4. Bac. Abr. 46b, xo. Vin, Abfo 

**.EKee«Uon,” (A. a.) pL t8. ii. Vm. Abr. « Execimoft,” {<j^a. » ) jJ, 14. Visi. 

« Time,” (A. 3) pi. e. i 


yoL. V, 
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fays* 
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Vjrft I Co 76, 
*74 

Ow I 6 . 

Cio III? 726 
79a 

fl And 131 


'V)mb. 4 j2 
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(ays, time of deliveij,” but not the day (a) of the delivery* WA 

that no writ of Jten facias^ or 6ther writ of executibn* fiiall 
“ bind the property of the goods againft w horn fuch writ of exe- 
“ cution IS lued forth, but frOrn we tme that fuch writ fhall be 
“ delivered to the fherilF, under-ftierifF, or coroners to be exe- 
“ cuted and for the b>-tter m'’nikftation of the faid tme^ the fhtrifF, ,, 
“ undor-fticrifF, and coroners, then deputies, and agents, fliall, 

“ upon the receipt of any fuch writ, indorfe upon the back there- 
“ of the day of the months ot yiar^ whcicon he or they receive the 
“ fame * Suppofe the fhctiff make an indorlement, yet the 
parties are not concluded , but the nutkiiig it is only dirtdlory 
to the {heiilF. I agree, there is no divdiun of a day, unlefs lit 
cafe of nccclUty, as in Co Lit. 135 aiivl A. Co. 33. b. where 
there was prioiity of an inftant. It twent) foui houis muft be 
the whole tiint, then we aic m the wiong ; but if onl) the very 
time ot its dchvcjv, then, with lubmilhon, om writ ought to take 
place, It hiving been firll: dehvcrcti (/j). Goods aie liable to 
execution from the time of the tejic of the firi fatias^ and this 
diall be faid emanatto hrets (r). 

Showfr. If the king’s writ of ixtehi come out after execution, 
yet the execution is fnpciteded, and the king’s fhall take 

up the gtxids , but it the fhenft' had fold the goods by btU of fale^ 
ttfe. the property 1*1 altered, and fhall not bt dcvetted by the king’s 
wnr (//). So here arc two writs indorkd the fame clay, and 
the fhtritt, having made the bill of j il*- to us, is thcieby con¬ 
cluded. 

Holi, UntJ Jttfiue. 1 hts is a cafe of fomc concern, and it 
is fit that the law fhould be fettled, and it is worthy confideratioa. 
Indeed, here was an honelt file, )Ou put in the writ and let it lie 
longer, then comes the other and brings the writ the fame day, 
and calls for a watrmt pielently, and lo gwts a bill of Jale, and 
executes it honettly, .uid now you would defeat it. 


(d) t Keb 930 I Lev i-j 3 
Lev 69 191 3 Mod 236 4 Itnn 

Kep 209 

(l>) i Sit> 2-2 Cro ELt 440. 3 
Keb 3 ”9. 

(c) Bailey va Bunning, Ray 142 
id) In the cafe of Ltcliinerc v I ho- 
rowgood, m Irinity reim, 4^11., 
I.ORD Hoit, Q tf Jifi r, iS made to 
fay, that the pioperty of the t;cod^ is veiled 
by the deltvity of the ftn fu t/is, nnd, 
therefore, that an (xtm from the crown 
afterwards comes too late, Comb T23 
In the cafe of Cooper* Clutty, however, 
Lord MaDsritLD is made to fay, that 
Cmbtrluteb muft be miftaken m this p irt 
of his report, for that no tm-ttiton of an 
exteuton can bar Tnr CROWN, 1 Burr 
t6 But this imputed miftake tcims 


to be doubted, 4. Term Rep 412 
And in the cile of Lppon v Sumner, 
It IS decided, that a judgment reco-. 
vered by a fubjeA, though not com', 
pleatly executed, iliall be preferred to thif 
iirg t txient fucd out pofterior to the 
judgment, 2 B 1 Rep 1294. This de¬ 
termination was recognized as good law 
n the cafe of Rourke * Dayrcli, where 
It IS diternuned, that if goods be taken 
in execut on on a ^en ficias agamft the 
king’s debtor, and, before they are fold, 
an exKHt come at the king's fuit, gnninda 
ed on a bemd debt, tefted ijfter the 4M1. 
very of the /jcuu to the fherllf, th 4 
go^s cannot lx taken upon the exitnt 
4 Term Rep 40a. Seealfoa Coro. Dig 
J3S. (G t ) a.Bac. Abr. 353U 

At 
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At another day, , 

Holt, Chief *fujitce. Though the feri faiias was delivered, BuciciMOKA«t, 
yet, fays the party to the {heriff, you may Jet it he, it requires no 
hafte ; and therc{orc defires no warranty nor leaves any fee. Now 
when a fecond fcri faaas comes oUt the fame day, upon which 
the {heriff prjfently grants, and makes a hill of Jale of the goods, 
the file fliail be good, and fliall not be avoided. Though the 
fecond fieri Jatuis was delivered a fortnight after, yet if it be the 
firll executed, it fhall be good, and tlic party has only his remedy 
againft the flieiuF [a). 


(a) See the cifi* of R>bot v Peck- 
In ti, ch 19 Gta 3 B R 1 'Icini 
Rtp 731 wris, that whei e a Jim J/teias 
hdc! Vi ad to the lliti.fr, ind the officer 
lia^ li.vi..d tlu; tltbt, jnd mad a hill of 
jt IJiall ln\c pnoi tj ol a fottner 
CKttLt OM in th ofhii 11 il Hiitcliinfrn 
V. Johp'lon, Liller, 2- Go i tiiitw m 


two wilts of fieri faeu iftainftthc fame 
dclendmt, irc dehveicd to a Ihenft on 
difTtrent day:., and no fait it ailually made 
of tilt defendant's goods, the firjt exicutwu 
nUifl; have the priority, even tnough the 
feizure was firlt nude under the fubfe- 
rjUE It execution. 1 Term Rep. 729 


* Wintei Loveday. 

R flutio Cur lee. 


'[378! 

Calc 187* 


^^IIE ca^c, upon a (lecul vr-rdu'-t^ in fliort, is thus*. George powi'a ta 
Pnivhi imlvLs a f-tt! mint on marriage, in which there is this grant leafes of 
Power: “ I'hat it (hall be Ipwfulforthc faid George Pawlet^** and 

during his life, to maki' IcMfes of the faid lands, for the “ °*^**'*’"*^'’ 

** term of tlifi-e lives in fc’flijny or for the term of thirty „ 

** ye.irs, cr toi any oi-hci term or number of years, for one, one, two, or 
“ two, 01 thiee li\..s in rtvttfiony fo that it be not of ** threehves, or 
dent demefne lands ’ And tne Linds 'vhich were leafed In 
purfuance ol this powei, were copy hoi I Inndi^ and made for */, 
ihirty years, and, for aught that appeared, were in the hands of «of years, dt«« ' 
(he tenants at that time, and it to, then they could not be leafed « terminable 
out in pofleflion. “ upon one* 

EyRe, JuJiice, Upon this cafe, tWo queftions arife: lives j or, I | 

First, Whether George Pawlet had power to mahe a leafe 
for thirty years, or any other term, determinable on one, two, or « hves, or 
three lives ? And it is clear that he had fuch power. It feems to “thirty j 
rtie, that here are diftinifi claufes; the word**, ** or for any other ** 

** term of years, &c. plainly delcribe another eftate; fo that he 

“ tninable upon one or two ines, Jl> as fuch demiie be not made of any of the ancanf 
** parcel of the faid manoi,” is well executed by the grant of an absolotR ibaAk witt 
jtfirSf to commence after the determination of an exiRiiig leafe toe two liVet, RjioVtntR W ^ 

AM of etffiald lends] foi at,.ietit dmijut being a quality inrepi|p.(b]e from idi ec|i]^ld laixb, 
an retrained by the proviso, as being an’-unt eUrntfai lande, parcel of the manor;'* but 
rents and forvscts arc dcmifable w tlun tne powfr — S. C ante, 244. S. C. a. Salk. 5IJI, « 

4 . C. Comb. 371. SC. Caith. 427 S. C 12 Mod 147 S. C. Mott, 414. S. C. I. Ld, Rs^. '/ 

5, C. i.freem 507. S C Com> Rtp ^7. 6. Mod 20 Raym. 132. Poph. g. ftlv. 

Ltttw.aSg. Moore, 404 Fits 156. 1 Salk. 187 MotHr 184. 

A a a fiiould 
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iOiould have power to make a leafe for thirty years td 

roake a' leafe for any term determinable upo,n' lives. is a 

clifFerence j where a man has a power to make a leafe iiideilptll^) 
there he fliall not make a leafe upon a leafe, iic. bu^ Where a 
power exprefies what leafe he Iball make, as a leafe in pojjejften^ or • 
in reverfiOHy there he may make it accordingly, Teh. 222. UWn 
a general power to make leafes, without, more faying, the law mall 
adjudge, that thefe ought to be leases in p'ojfejfton } for if, by fuch 
power, he may make a leafe upon a leafe, he might make leafes 
in infinitum^ and detain thofc in remainder from the poileiTion for 
ever ; which is contrary to the intent- of the parties, and againft 
all reafon. 


*[ 379 ] 

'A 
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Secondly, Whether he could make fuch a leafe of thefe lands 
which are copyhold; for that demefne lands are excepted ? So that 
if the lands in queftion are parcel of the demefne lands^ this leafe 
cannot be good. * Now if they were copyhold lands, they muft . 
be parcel of the manor, fince the freehold is in the lord, and in 
law they are but tenants at will ftill, and fo is Lit. feR. 553. 
Therefore upon this second Point, 1 hold that this leafe is not 
warranted by the power; and that, for this reafon, judgment, 
ought to be for the plaintiff. 


Turton, Jujiice. I concur with my brother who (poke laflr, 
that the leafe, under which the defendant claims, is not warranted 
by the pow'er. 

First, I take it, that George Pawlei had a power to make 
a leafe for thirty years abfolutely; and it feems to me, that 
^ the intention was, that he Ihould have fuch a power, or clfc 

f ' thefe words would have been altogether infigniHcant ; and 

the words, “ or for any other term,” would have been 
' fuiEcient of themfelvesj and if it Ihould have been for, thirty 

years, for one, two, or three lives, it would have been too 
fcanty. 




Now THE NEXT QUESTION Is, Whether thefe lands, being 
copyhold lands, could be demifed, for that in judgment of lavv, 
copyhold lands are parcel of tlfe deme/nes ? So is i. Injl. And .if 
copyholds are parcel of the demefnes^ then they are out of ^ 


power. 

Secondly, The next thing I go upon, is upon themarrlage> 
fettlement, and the confideration is a portion of eight thbu^d 
pounds, and therefore it ihall be taken ftrid^ly againft 
PavikU Then it cannot be prdiimed, that it .was mi intent, ,: 
of die parties, that ancient copyheld tenures 
ftroyed} and the wife here was to have fuch a 
(he had but a jointure. Befides, here were'^® 1 >U^ k 
^pon which the power might have been tfpoii, - 

the whole, 1 am of opinion, tl^t judgmejtt for ^ 

plaintiff. '■ 


V? 





9. Winr3. 




, . _JIY, I concur, this leafe is not warranted 

bj^ power. All powers ought to obferve two rules : F msT, 

’1‘hb NCiCftiftltutlbn* of thefe powers ought to be interpreted according | 

to thie'intent of the parties. ♦ Secondly, The powers muft be rule* 
ftriftiy purfued^ As for the intention of the parties: First, It Lmr J 
icetns to me that their intention was not to take away die copy- Equity^ • i 
hold tenures, and fo to have deftroycd the manor; and I conceive 446.467.475. 
that copyhold lands are parcel of the dtmtjnti of a manor* ^ |. *1 

Secondly, I take it, that whatever number ofyears the Icafe was I J 

made for, it was to be fubjeft to a determinability of life or lives; g. hJ.'- '■' 
fdr the quody i^c, feems to take care, that the owners of the 381. , 
fee Ihould ftill have a fuftenance for their fkmilies. The freehold , . 

of the copyhold is ftill in the lord, and the copyhold itfelf is onlv > 

at will. The words, “ for any other term or number of ycars,^’ 
have no weight with me; for it cannot be intended to be of the , ' 

• lame duration, both in poffejfion and in rtverfton. The cafe of *> > 

Sheecomb v. Hawkins (/?), was on a fpecial verdiil; Tenant in fee 
of the manor of D. which was then in leafe for years, levied a line ■ 

thereof to the ufe of himfelf for life, and after to the ufe of his Raym. 13*.* ' 

eldeft fon in tail, referving power to himfelf to make leafes at any Conftruaion of 
time for twenty-one. years; before the leafe in being expired, he powers to awhf 
made another leafe to J, S. (under whom the defendant claimed) - i. 
for twenty-one years, to begin after the determination of the for- 
mer leafe, and died ; the firft leafe expired; the fon entered, and 
made a leafe to the plaintiff; and it was adjudged for the plaintiff; 
for it ought to have been a leafe in pejfefftony and not an intereft 
to begin in futuroy or reverfion, after another eftate determined, 
for then he might, by infinite leafes, detain thofe in reverfion out of 
pofTeftion for a long time, aeainft all reafon. In the cafe of Leaper 
V. Wr 9 thy cited in FitxwiUiams's Cafe {b)y there was a provifo to 
make leafes for twenty-one years; and afterwards he who had the 
power, on the third of Jprily made a leafe for twenty-one years, 
to commence at the Feaft of St. Michael then next enfuing; 
and although the power was general, to make leafes for twenty-one 
years, without any reftraint to make them in poftefllon, or any 
number of them, but indefinitely to make leafes for twenty-one 
years, yet it was adjudged, that the faid leafe was void; for that 
if, by the faid power, he might make a leafe in future, or a leafe , 

in reverfion, though he migtit make a leafe for twenty-one years /ij-l 

in poffeffion, yet after that infinite other leafes, &c. * Thefe ^ n p 
cafes are full to confirm me in my opinion, and i hold judgment ^ 
to be for the plaintiff. r 

Holt, Chitf fujiicey having put the cafe, ut fupra. The 
•general queftion is. Whether this be a good leafe by viiicue 
' of Ais power ? And 1 am of opinion, that this is not a good 
' ieafe. 


■ (if) Yelv.aaa. Cro.Jac. 318. S.C. Powers, 413,414, 
|. l^wnl* 148. And Tee Powel on (i) Co. 33. 
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The first question is, Whether this term be withiif^hQ 
power ? And I hold, that if is a term within the power. This 
depends on the penning of the wo^ds of this power. NoWj in a 
•large fenfe, any leafe made to commence at a day to come, may be 
called a leafe in reverfton ; but that is pot meant in this cafe, but 
the leafe here is rather to be taken in the common fenfe, from arid 
after a prefect intered then in being j apd the power extends not 
only to a leafe for years in reverfton, but alfo to a leafe for life in 
reverfton; and if it be for life, it is a concurrent intereft. But 
now I take it, as this power is penned, he may make a leafe for 
thirty years in reverfton abfolute ; for the claufes are diftindf, to 
make “ a’ leafe for thirty years, or clfc for any other term of 
“ years determinable on one, two, or three lives j” fo that thisi 
word disjoins what follows, and makes it a diftinft addition 
to the precedent matter. So is Finch's Cafe (a). But whether 
this copyhold leafe was in being at that time is uncertain ; and if a . 
man have power to make a leafe/'« poffejftan or reverfton^ he canno^ 
do both. 

Now as to THE SECOND QUESTION, Whether this power ex¬ 
tends to make leales of the copyholds ? I do think that this power, 
extends not to a copyhold ejiate\ fori agree with my brother 
Rokebv, that it was never intended that this power fhould ex¬ 
tend to copyhold-, for it was not theirdeftgn todeftroy the manor. 
This fyllofifm will clear the cafe: All the demefnes of the manor are 
cxprefsly excepted out of this power. * I'he copyholders are part 
. of the demefnes ; and therefore Copyholds are exprcfsly excepted 
out of this power. 'I'hat the copyholds are patcel of demefnesy 
is fo plain, that there needs no authority to be quoted but jilton 
Wood's Cafe (/'), and that is exprcis. And it is obvious that every 
manor mull conftft of dtinefnes ;ind firvices ; and thofe are fufficient 
to fupport the being of a manor i for if the lord of a manor alien 
his inanfioH-houfe which he had in. pofl'effion, yet if the copyhold^ 
and fervices remain, it is ftill a good manor. I'hen there was no 
occafion that this power fliould extend to copyholds. Indeed, it 
was objcdlcd by Sir B. Shower, that if you conftrue this tq 
extend to copyholds, there are no other lands to be dcmiied. One 
of my brothers has anfwered, that there were other lands withip 
the parifh which might have been demifed. But that will not do, 
for the land to be devifed mult be parcel of the manor. As to 
this, I anfwcr, that this power was ftibjeit matter enough to exert 
itfelf upon; for he may make ’eafes in the manor of the rents and 
fervices; and though it be faid “referving the ancient rent,” and 
that no rent can be referved out of the rents and fervices, yet that 
fighifies nothing ; for though the qualification cannot be obferved, 
yet the power may ftill be executed fo far as it may be perforiped, 
a. Roll. Abr. 202. If a conveyance be of divers manors and land^ 
to the ufe of f. S. for life, Sic, with power to make leafes of all, or 

(fi) 6, Co. 39. (i) I. Co. 46. 

'arijjr 
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any part thereof, for three lives, &c. ita quad that fuch rent, or 
morfe, be referved upon every Icafe, which was referved, or paid 
for It, within two years then next before, and fome of the land 
was not leafed before at any rent within the two years, he may, 
by force of this power, make fuch leafe of this land, referving 
what rent he picafes, Cumberfsrd's ('‘'ife. And though the words 
of the qualification be general, yet the’ application nuy be parti¬ 
cular. In Hilary Term-, %’j. and 28. Car. a. in the cafe of Walker 
V, Web, the Icafe for tithes was held good, without referving any 
rent, and yet the power was to referve rent. Now indeed, if this * 
^exception had feparated the demefnes from the rents nad fervices, 
it would have been bard to have made fuch a confl rudlion. So 
that upon the whole matter, I hold,— First, 'Fhat this leafe for 
thirty years abfoliitely, is a good leafe within the power.— 
Secondly, That thefe lands being part of the depiejiics, were 
\vithin the exception. 

Judgment for the plaintiff. 
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CxCe 


E jectment. The jury find a leafe for ninety-nine year», tn aim 

if three perfons fo long live j and that one of the lives was “ *0 

in being. Thev find another leafe made to the leflee for , >'! 

ninety-nine years, if he lived fo long; and that he afligned his term 
. the other, who died inteftate; and that this perfon was living. 

Sptjy who had a grant of the reverfion, entered before admini¬ 
stration de boms non was granted, and died feifed. 

The queftion was, Whether that had taken away the entry of the 
adminiftrator ? 

Curia. The term had an exigence as foon as adminiftration 
was granted, and the admimfirator may have a fpecial a^ion cf 

' " ' - 

Not A. It was held, that if a lefiee hold over his term, you can* 

' |tot l»ring an aftion of tref|>afs without an a^al entry; SJatRr ^ 

«nti7.—Sc*4.0«v.s. aS. 
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Mathew (jpihjJi Tompfon. 

TpJEC'T'MENT for the? feite of the late priory of Leoffutdy 
^ upon thedemife of'I’r/oMAS £iirlofSu//cx. Upon not guilty 
|)Ic'.idc‘d, there was a trial at bar by a jury of the county of 

L;hL i and the plaintiff’s title appeared to be thus ; 

"I he Kinds now in tjiicftit'n were foitneiJy tlie lands of Si>' 
/IrihurThro^jiurion^ who had illue four daughteis ; the eldeft ami 
the youngilt were out of this cafe.—the fecond daughter, 
married Peter Temple-^ and in conUdcration of that marriage 
Sir Arthur '7/■nj^pnorfon, in the twelith vear of 'James the Ph'fly 
fettled thcle lands in truil fir liimfe-lffor lile ; then to Datue 'hint 
his wife ior life ; then ti) Sir Pelery and xjt,r‘ his wife, for their 
lives, and the life of the furvivor ; and after their J"cea{e, then to 
truftecs to pieferve contingent reinaiiuleis ; then to the lirft Ton of 
the body of Anne by the faid Sir Peter begotten, or be begot¬ 
ten, and the iu iis ni-dt;-. oi (he body of fuch hi ft fon ; ‘‘and for 
“ xvanc of luchi.^'uc, iheii to tlie ufe of all the iifiie female of the 

body <.r tlieiiiid Anne by llie faiJ Sir begotten, and to the- 

“ heirs of tlie bodies of fuch illue feniaie with like remainders 
to her lillie by any othei hnlband ; remainders to Eli-zalrth his 
third daughter, and tlie heiis of her bud). Sir Peter penphe died 
without I line male, but k/t two d.iughters ; Anney who was the 
Lody Bcilun^hiife, and Martha^ v,'hu died very young \ but w'erc 
both born Ih foie the pjrtuuL'r cjlute detennined, otherwife the 
remainder had vclfed in the elder. 

Thcfe fillers were jonitenants for life, with feverai iiiheriranccSs 
and niy Lahs BultlnalajJe enjoyed the wIkiIc for forty years by 
iurvivorflnp, and died in Auc^uji i6t;t> without illlie : fo that tlie 
lands imifl: now come to the heiis of the body of Elixabethy who 
married'i'Hieit.is Lore! by whom fhc bad i flue Ftanclsy 

who had ihne ’I homos the IciVnr of the plaintiff. There having 
been fome opinions fornietly, that my Lndy Bnlllnglojfe was tenant 
in tni!y by virtue of this fetclement, fhc fliffered a common recovery 
to bar the rcm.iinders. 


'I'c- ni.iint.ii.i tlii'^ op nion it was now faid at th£ bar, that 
the leir.ai idcr attached'in her, and could not be devefted by the; 
fubfeepient hi.'th of her younger filler ; for the word<-', ‘-to 
“ the ufe ol all the iltue female of the laid June by Sir PeteVy 
and the hens oj their boiKe.s,” are words of limltothny and 
not vt p:i/\ rule , but 'f thev lliuuld be adjudged word.s of- 
pui\Lnj-\ till 11 me cflate-tail is veiled in the cldell daugh¬ 
ter. It is true, if there had been two iffues female living at th^ 
time of tliL making this fettlement, it would have made them 
jointenanti, foi life, wiih fevernl inheritances j but this being 
upon a maiiiage fcrtlement, befor. .my illlie born, alteis the cafe. 
■"J. he birth ot the voungell dr lighter cannot make her jointenant; 
with the other, for the poffeflion was coupled with the remain¬ 
der. If It ihonld be otherwife, then thcfe fifters will take by 

parcelsj. 
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iidrctlsj which cannot be ; for .vdmitting the eldeft filler fiiould Matkiw 
have chiUrcti, and live many yea-s, ai'.d rtien die, and afterwards ^ 
a vount>-cr filler be born, of wtrat cHatc can the eldcll filler die “ 

icifed ? 

B«t THE Court were uniinimou'^ of another opinion. 

1'hen the w'as put to prove M's title, but could not Jn cjcdlment pn 

produce the originrd I'etilement made by Sir Aitbur Throgmorton^ iJeed of 
of which he gave this evidence. mcnt,i£ihedcf4 

He proved, that it camp to the hands of l!te Lady Ba/ting/ajp Pf°" 
Aid fhe having committed a forfeiture, by fulFcrin.''- a recovery, 

Drought the deed to A 7 r. hrangt-, to advile witli limi in that matter, cxiitence. 
He proved IlkewiCe, that this deed was produced before a mailer in m.-iy give parol 
chancery, 111 a lull tlierc depending,and .a copy of it made, but that evidence of it^ 
fny Lady got the copy away. He proved alfo, that there was 
trial at law upon a power of making leafe«, at which trial that j ^gj 
coj)V was pioduced, and a (’pccl.d vcidai: found, in which this 6 Mod.44.14g. 
^itlcmcat was let lorrh in htre Vi'rha ; the record of which verdidl 225 34J5. 
wdfnow p.ioduced 11I court. 'I’hat ihcie was likewile another 
contioveriy upon a Lafe made of this land, and a bill in chancery 4 - 94 “ 

exhibited againit niv Lady Ba/tifi<^la//i, in which tins fettlcment ^ Vun.47i 603. 
was let forth, and winch my Lady adniitted in her anfwcr. Eq c. Abr.aaS, 

And upon thii piool, my Loj'd iSV^/rxhada vcrdiiSl for a moiety. 30^ 

Glib. L. £. 4tludit. 30. g6. 

* r 387 j 

Sanders nvahip Ov/cn. Calc 190. 

TX/Rl 1 ' OF ERROR to reverfe ajudgment in the cominon pleas, if ^cupirotulo- 

* in nN A.ssi/,b oi novel diffiijin for the office* of '•«« appoint a 

peace oi the county of Kent. Upon non dilftifivit pleaded, tkrk of tbe ftgtx 

RECOGNITORS find a fpccial verdid, by writing under 

^ ’ hi^ hand and t«al 

That Heneagk Earl of TVincbelfeavins cujios rctuloriim of that dunng ba ylcg. 
county, to whom of rigiu it belongs to coallitute the t/r/-/- of 
peace. * 'I'liey find the ilatute i, IVtll. b" Mary., c. 21. by which phJ'g'to admi^ 
the r/y7er, or other perfoii to whom of light it belongs, Hull fiom him^thc cufios 4 it., 
tune to time nominate the clerk of the peace \ that this ollicc being clares in 
V. 



verba j that at an adjourned felfions at Canterbury., this writing “ cn 
was read in court, and there the faid Earl, without any relation to “ »«f«rr*thi&j>a-' 
his former grant, did, viva voce, fay, “ I appointed Philip Owen 
“ to be clerk of the peace according to ivil of parliament j” that the mtm undeT^e 
Eat I of IVinchelfea died, and that the Earl of Rumney was made Mary, 

cujios, who appointed the plaintiff to be clerk of the peace', and c- 21. forlifej 

that he was a fit perfon. although he nei¬ 

ther name* the. 

«KHry he vva'5 appointed for, nor the/^rf/rw/arTia/i/rr he was appointed under; and being foi life, he' 
Cannot be fuperftded by the fucceeding oi^os. — S. G. 2. S^lk. 467. S. C. 3. Salk. 250. S. C. CwttV, 
426. S. C. Comb. 3)7. S, C.t2. Mod (90, b. C. Edly £nt. 27$. Carth. 426. 

'^Iwre 
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There was a judgment for Owen iu the common pleas j and a 
writ of error now brought. 

It was insisted for the plawtijf in error^ that no title was 
found for the pLvintifF ; for he brought an ajfize for an office at 
jfluuljione^ and docs not fay, that Maidjione is in Kent^ fo it is iil 
in idbftancc, and no venue ; and the Couit cannot judicially take 
notice- that jMaidjhne is in Kent, 

M.hcn as to his title, the pretences arc two: First, By grant. 
—Secondly, Bv parol declaration. 

As to THE FIRS r, he had no title by the grant. Then as to 
the parol appointmeni, there is nofuch thing f'und ; for the words 
being fpoken at the veiy time the grant was read in court, muft 
have reference to that; and it is all but one adt. It docs not 
mention either whateftate the pci ton fhallhave in the office, or in 
what county he fhall be cink of the peaLe, or according to what 
aft of parliament 5 for both the llatutes oi 37. Hen. 8. c. i. and 
3. & 4. Ldw.b. c. I. and 1. If''ill. ijf Maryy c, 21. arc all in b(^^ 
and do all concern this office. So that there is a very great un¬ 
certainty in this nomination. If I grant land to another, without 
rpentioning what eltate, it is a tenancy at will. He might nomi¬ 
nate a man to be clerk of the peace, “ according to an aft of 
“ parliament,” and never intend to give him fuch an eftate as 
* 388 j directed by the aft. * It was the Earl of JViuchelfeals intention, 

that Philip Oxven fhould have the place ; but it does not appear, 
that he intended it for him during life. “ I do appoint Philip 
“ Oivenf CS'f. 'I hefe words amount to no more than an evidence 
of a nomination; but it is not a nomination itfelf; like the cafe in 
Noy (ajy where it was held, that arefignation to a proctor does not 
make the church void, without the acceptance by the bilhop ; 
and the jury found an inftrument under the fcal of the bifhop, 
upon which there is an indorfement that the refignation was 
accepted by him ; this was held to be no finding of an abfolute 
refignation in fa 6 io. So in the cafe of a nuncupative willy it is rot 
fiifficiciu that the jury find, tliat the teliator dixit-y but they muft 
find, that ho inton.lccl it to be his will, or that he fjioke the words 
anwio tejiandi. It does not appear that the Earl fpoke thefe words 
ammo conjiituendi ; therefore they ought to find fo much as may 
amount to fulfil his intent. No freehold of an office can pafs at 
common law without a deed or writing (h) ; it might be fiipplied 
by livery; but that is not found in this cafe. This office cannot 
be diftinguilhed from any other, for it is incorporeal, and there¬ 
fore muft pafs by one of thofe ways. Nay, an ufe, after it was 
turned mto an eftate by the ftatute of 27. Hen, 8. c. 10. could not 
be granted by parol. The ftatute of 1. IVilL Maryy c. 21. 
nukes no alteration as to the conftitutioii, but as to the qualifica- 
t.on of the perfon, and duration of his eftate ; it direfts the cuJio$ 
the office to the clerk of the peace, quamdiu fe bene 

{l] Cc Lit 61- I. Li'on. zrj, 3. Mod, 147. 
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gtjferlt it was to make him independent of the cujios^ who had an 
authority to grant him fuch an eftate. Now when the ftatute 
requires a thing to be done, and docs not diredl in what manner, 
it mull be according to the courl'e of the common law, and by that 
law no freehold can pafsby an aft executed in the lifo-tiine of the 
perfon, without deed in writing. And this appears by cafes of 
the like nature, t’/z. all commitments by juftices of the peace muft 
be in writing-, except upon a fudden affray in their view by a oourt 
offeffions. A parol of commiirioncrs of bankrupts is 

not good. 



Ow(H. 




E contra. As to the’ first onjEcnoN, Maldjlone"\v\\\ * r qgg 
refer to “ Kent'' in the margin. ^ 


Thequeftion is. Whether this is a bare authorlty^or an inter,'fl 
claimed under the cujlos f And it was iiiliftcd, that it was a bare 
authority, but the nominee had his intereff in the office by aft of 
parliament. And this appears by the nature of the office iifelt; 
ioT the cujies has but an intereft at will in it ; and therefore the 
clerk of the peace cannot have a larger intereft from the cn/ios t\\An 
he had himfelf in the office, out of which the cln ^’s place is 

derived. It is like a power given to a man to make Icafes ; 

as foon as the leafe is made, the leflcc is in by virtue of the grant, 
and not by the perfon who made the leale. It is true, that things 
which lie in grant cannot pafs without deed, which is an inftiu- 
ment that the law has provided Inftcad of livery. So where a m.ui 
claims a right to an office, it muft be by deed ; but this is an au¬ 
thority which may be executed by parol, and then it is otherwife. 
And though it is only an authority, yet the cujlos may lawfully 

give fuch an eftate as he has done; as if a man devilc that his 

executors fhall fell his eftate, this is- an authority, and no more ; 
and yet when the eftate is fold, the vendee is in by die wili. 
The office of regifter of the court of admiralty may be granted 
by parol, according to cuftom. J'hc ftatute of 37. IJen. o. c. i. 
fays, “ give, grant, nominate, and appoint,” and does not fhew ia ■ 
what manner. So that in this cafe die nomination is the fame 
thing with writing, for both are only to fignify the man. 


Adjournatur (a). 


(<i) The court of king’s bench, after fc- 
veral arguments, unanimoufly agreed,ihat 
A verbal mmmatian was fufficient, S. C. 
Carth. } for whatever is to take eflxift 
out of a power, or authority, or by way 
of appointment, is good without deed, 
8 . C. 2. Salk. 467. But fee the judgment 
of the Court on this point at large, 
12. Mod. 200. The court of king's 
kencit, however, revrrftd the judgment of 


the common p’c.is, bcc.iule the nomina¬ 
tion did not mention i‘je lour'.y 1.)! v.hic.'i 
he was to be clui k olthe pe.icc, nui dillin-* 
guidi which cf the llatutts he meant, 
S. C. Cartli. 426 S. C. 12. Med 199 .; 
hutafteivt.iuis the judgment of the king's 
bencli w.is caiiied to the lioufe of lords, 
and tliere rev,.ifed, S, C. is. Mod, 199. 
S. C. Lilly’s Entries, 278. 
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If tlwrebe a'“T^HE CHURCHWARDEN’S of the parifli of St. Edm 07 id\ on th^ 
cial cuftm In a 1 ill libelled againfl: fetting forth an 

die cuftom within that parilh, that the adorning the infide of 

infidc of THE CHAN CEL has been done and performed by the churchwardens, 
eMAwcu. ofthe at the public charge of the owners and occupiers of ancient houfes 
church lhall be w'ithjn the parifli, by a rate to be made by the laid churchwardens, 

confent of * the major part of the parifhioners, 
ovv^s and 1 '-•'^fpedl to the annual value of the houfes; that the 
cupiers of ai.- CHANCEL wanted repararions and ornaments ; and that the 
ni’it M/fi'i, ytt churchwardens) by the confent of the major part, &c. made a rate, 
they are not which was confirmed by the bifliop, by wiiirb Haivk'tm was rated 
euilom^botlf w pounds and one fliilling for miih and racks within the 

trnament and to parifk, wilich was his due proportion according to the yearly 
rtodr THE value of the houfes there ; and that he had not paid the fame. 

th/^paHon ^'is The defendant a prohibit tony that the parifhioners 

bound to'trp,ur ought nor to contribuieto the repairs, and the adorning the inlide 
of common of THE CHANCEL, and denied the cuftom; and that the rate was 
right, and the made by the major part of the parifh* 

cuitoiti clrt;i>not j j t 4 ^ 

releafehim- nor Thc fii ff i/luc was found for thc plaiutift, that there is fuch » 
can thc owners cuftom ; and the fecotnl ill’ue was found againft liim, viz. that thc 
w7/°or'^rr/Hil not made by thc major part of thc pai ifliioncrs. 

rated tow.iids j.,. jviovED in arrefi of judgment^ and that a confidtation 
forwhcTcTum! granted, becaufe THE SPIRITUAL COURT having thc 

poralinheriMiice original jurifdidion of reparations of churches, muft likevrife have 
is to be ciiJigtd the fame jurifdiction of all the incidents thereunto belonging, aS 
by a faruutur yatcs, &c. ; and thc verdict cannot ftand in the way, for the trial is 
iMjkm, the cuf- y^jj^ bccaufo thc matter was not triable at law ; and therefore the 
Jtr!ki^ puifut'd. jurifditftion is ftill liivcd. If a plea “ m unques accoupk" Ihould 
be tried at the affizes, neither party would be concluded by a 
S c ^rth *60 verdidt upon that iflue. If there had been any inequality in the 
’ rate, it might have been tried at law; but whether a rate or riot; be¬ 
longs to another jurifdiction (i7j. And to prove, that where the origi¬ 
nal matter is of ecclefiaftical cognizance all the dependants thereon 
are lb likewife, there was a cafe cited in this court (^), where the 
churchwardens llbtlled againft a parifliioner for a church-tax, but 
the fentence was againft them; whereupon they appealed to the 
metropolitan, and, pending that appeal, one of them gave the 
parilhioner a releafe of all actions and demands; the other ftill 
proceeding to reverfe the fentence, the parilhioner moved for 

5.Co. 66. Cio. EEz. 659 2, Jonts, 122. i. Mod. 79, 194.236. 261. Raym. 246. 

Comb. 143. 344. Carth. 143. Cumb. 298. C.-ifes in Law and Equity, 12. 64. 385. 439. 2. RolL 

Ahr. 298. Hob. 12. iz. Co. 65. Hetloy, 8/. 2. InlL 608. Lutw. 174. 1. Sid. 161. Co. 

lit. 6. 2. W. Ray. 1390. 3. Butr. 1689. 

(a) See 3. Term Rep. 3, 

{b) Hilary Term, 7 Ja(. 1. Starkey «. Barton, Ychf. 17a.—See alfo Raym. 246. 
March, 73. 


, 360 

Salk. 165. 
Comb. 344 
I, Vent. 367. 
j. Mod. 79. 
294. 236. 261. 
4. Mod. T48. 
s. Jones, 122. 
Poll. 447. 
Comb. 132. 
i. Bac. Abr. 
374. 616 
Hard. 379 


held 
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prahibitlon^ fuggcfting this releafc ; and upon demurrer it was 
held to he no caule for a prohibition, becaufe the principal matter 
was increlv fpiritual ^ and therefore tlu temporal court would not 
determine Whether the rclcaie, which was dependant upon it, 
► was a bar or not ? ^ And for this real'on, though pait of the ill'ue 
be found againfl: the plaintiff’, yet lie lhali i-ave judgment notwith- 
llanding : as where the defendant avowed for rtnt(n}, fuppollng 
that one Favijor was fjifed in fee of the Iccui. in quo^ L'’r. and 
granted the rent; and, uponwij./ pleaded, it aas found fpe- 

cially, that another peifon was feiied, ajid nva.ie a leafe to this 
rayifor^ who granted the '-ent. Now it happimed that this leafc 
was determined before the didrefs takwn; and theiefore, thoug'i the 
iffuebe found for the atowatir, V Aa rson ccnri'/Jity" ye: vac 

eftare being determined out of whteh the rent wa> fuppr.fi d to be 
grantei!, the Court gave jndgineiii lor liic jil,iirit;li, thoiigli the jliuc 
was found againfl him. 

E centra. No man can fiy t!) it the pai iduonevs ought of enm- 
monright to repair thf cue.KCJtt, ; there nuifl he 1 itiier .v .nllom 
prfjcription to charge them —There an two leaions w!iv the 
defencl.nit cannot be ch.irged in this cafe; F'rnsr, ’'h'.cy allodge 
a cujlom for owners and oecupii iso( anrient houjes to he contribu¬ 
tory to the ornaments of a ijii ctiancki. ; but liiev’ bav.- no- 
brought the defendant to be within that culloni, for they do not 
charge liim in refpeet o( hut foi rnch and in:!h. Nmv if 

a Dili! fhould be conflrued to he a houfr^ yci a is not..— 
Sr.coivncy, The charge for and tovvaids the orneaneiits of a 
church or chinc!.r‘ is .a perfonal charge, and lliail never be 
impoled upon the lands of the p.uifhioncrs, be.r tipon the inh.:!)i- 
tants themfelves ; if it had been for the rep.;i;s tiie . larch, tliere 
the land is liable to be rated , but this ;ate caim-'t he cood, 
bccaule it is made for him to pay fo much ibr onut/h.'fiis in propor¬ 
tion to the ycaily value of his xuls and jinlti. 

Curia. Without a fperial cnflovi the pi.riiTilo,',-rs are not tvj 
repair the CHAtlCi-1. 'J’he parfon i' boiin J io Jo it v'l coif mon 
right; butwheie a icmpo’.nl mherit.inc.e is to c!;a;:'. db/ a 
particular cnflorn, tiie ri.urrhvvardens muif ’oring the detenuant 
within the cuiioni, olherwifc it is not good ; f -r it is the cuilom 
which gives the jurifdicTlicn. Now In this cafe the ccioun was 
alledgcd for owners ofto r *pair, and they hav-e r.ued the 
defendant as owner of a mi/ly whic'i c annot be intended d hsHj'e \ 
for in a pran ipe * quod rt'Jdat a mill cannot be eJunauJed by the 
name of dci/uiSj but ii muft be dr inolendir.o. 

Jdjourmtur. 


X) Hsiiifoi: . A'UuJf, Cio, J^c 442. 


IlA\VjriN4*s' 
CAsr. 
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? Roll Rpp. 
z6’. 270. 

2. I toll Al'r.. 
•’91. K. 

A'ltf, 6S. 
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Cafe 192. Anonymous. 

On producing T>Y THE STATUTE 5. & 6. Will. IS Mary^ c. 21 . (a), for 
the'u;/.',the rf- JJ granting to their li'lajefties fevcral duties upon parchment, 
tbat^coin- cnadled, “ That fixpcnce fliall be paid for every 

'^on bail was “ piece of parchment on which any common bail foall be filed, and 
not filed inex'^ “ on which an appearance (hall be made upon fuch bail j which 
nbjfs, juJjrmtnt « appearance or common bail the defendant (hall caufe to be 
inay be fignui « entered or filed in eight days after the return of the procefs, on 
immediate y. pounds, to be paid to the plaintiff, for which the 

Stra. 737 - « Court (hall immediately give judgment, and the plaintiff take 

“ out execution.” ^ 

Tidd’s Praft. 

>»»- The writ and return was brought into court, and a certificate 

from the proper officer that common bail was no. filed withiji eight 

iJc. 

Upon which a motion was made, and the Court gave judg¬ 
ment ttifiy ISc. 

\ 

{4) See 9. & 10 fFil/. 3 c Z5. f. 53. iz. i. c. 29.; and 5. Gat. 2. c. 27- 
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EAST E R T E R M, 

The Tenth of Williain the Third, 

I N 

The Kiti£r*s Hench. 


John IMt, Knt. Chief ^nflkc, 
hlr I'homs.s Rokeby, Knt. 

Sir John 'T’nrton, Knt. yuUlcc^. 

Sir Samuel Eyre, Knt. 

Sir Thomas Trevor, Knt. Attorney Oen-'rnL 
John IIav\ le3, Kfq. Sahcltor General 


//. 


* The Kin^'" ega’r-ij} 

/*■ ITM H 1'. dcrcnck'iit \v<ir, inriititeJ, For Ivat iu- on ta- niiit;icc>Rh 

H ot 'funf^ ijc. and bclnre, bL'iifr ;ui iniinbitanL uf a to'vn 
in Dn'hyjmr'--) was (Limnionecl io 'ViitcL \\ c'l one JL^lh :> 
ronftable, and that he obllinatcly, coinemptiiouiiy, ..nJ mali- 
cioufly made dtfauir. 

Exceptions were taken. 

First, Tlie inchilment ftates, that he was an inhabitant on the 
nineteenth of ji^my and before, and does not lay that he continued 
to be fo. 

Secondly, It does not liiy, that notice was given to him to 
watch withtn the panfli. 

Thirdly, It dates that he dW not watch with one p.ooth a 
conftable but it ought to iiavc faid that he did not watch at allj 
for polfibly he might watch that night \/ith another contlable. 

R contra. "I'liis indiclment is founded at common Icju^ and not 
upon the Jlatute of IRinton .—And as to the fecond exception, it 
is faid that he was fuinmoncd to watch with the conftablc, but does 
not fay within the parilh. Now tliere may bs a place extraparo- 

VoL. V. U b chiaJ, 
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Tlic Court will 
I'll qeaili an 
!'■ ‘n-mirnt for 
r or k epmg 
zi o;-/>, .ilihough 
• t do aot Rate, 
that the 3«fen- 
r'ant continued 
nn tr.h.Jj •j’vf, Of 
that he iiad »fl- 
ticc to watchj&c. 
but w.ll put the 
party to demur. 

Ante, 6S. 

1. Mod. 73. 
i,Std. ai8. 
i. Keb. 713. 

3. Saurd. 423.' 
Comb. 243. 
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An a<‘)ion on 
the i.;rc will l.t 
for ly <111(1 
maiicioiillj jiro- 
cuiinjtlRfj|.iin- 
tjfF to be ind.ct- 
kd lor a t lit. 

S. C. poll 405. 
S. C. I. balk. 13. 
S. C. ('.'ll th 41 A. 
S. C 3. S.'iik. 16. 
S.C. 1 J<(!. R:iy 
374 - 

i>. C. 11. Mod. 
aoS 

■ s. c. Hi'it, s. 

150.193. 

5. C 3. l,d. R.iy. 
396. 

1. Roll Abi. 

» 12 . 

Moor. fico. 

J-eon 107. 

9. Co. 57. 

Yelv, 15 116. 
Ray. 374. 

2. Mod. 306. 

6 . Mod. 30 90. 
137. 1S3 169. 
Bridp 131 

I. Sid. 424. 463. 
N.it. JBrev <jS, 
Hob. 205. 
a. lull. 5<,4. 

*C 395 J 

Cro. Eliz. 378. 
Skin. 131. 
Cartk. 113. 

Stra. 144. 691. 
X, Bat.. Abr.6i, 
6t. 

Bull. N. P. *4. 
1. Hawk. P. C. 
€.72. f. a. 

1. Bl. Rqj. 3S5. 
Sougl. 214. 
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chl.i], v/i:cii.’ liic cunlt.ibio is to wv.ich, As to the otiicr excep- 
tioiis ik/CIiIHt: v, :'.s hiid. 

CbitjA. JE'niiir to the iiiek^niciit. "^rhey would not quafli 
it. 

Sa\ illc ,iyah!jl Uolicrls. 

Trinity Tirrn, 9. I’ ill. 3. Roll 7^4. 

H K now pl.'.intift was indicUil for a rtot^ and acquitted; and 
he biought an action on the cafe a^^ainlt the defendant, for 
tliat fiich a day, in fuch a year, lie dul falfcly and malicioufly pro¬ 
cure the [daintifl to be indicted, <.Vt, and had judgment in the 
common pleas. And now a wr/V of erro) v/as brought to reveifc 
the fame. 

The qiicftion was. Whether an action will lie for caufing 
another malicioiiny to be inilidted ot a tnfpajs (r/) ? 

It was infirted, that the judgment was well given, and ought 
to be affirmed. It imdl be adinittid, it the indictment he not 
good, the adtion will tail, bee.uile the party is not lefithno mode 
aLqutLtdtui {l>). But tliere is no luth tibjedlion here; for it is 
not [iretended but that the indictment was good both in fubllanc* 
and form. The molt m.iterial objection is, that a man thall not 
be fued or vexed for profeciiting the king’s writ. It is true, that 
it is lawtul to profeeute fuch writ; but though the fiiit is legal, 
yet if it be for a thing which is t.dle, and known to be fo even by 
the plamtill himlelf, an .'.ction will lie againit him tor his unjult 
vexation and 111.1 iee; v\nd this was the opinion ot my Lord 
HoraRT, In giving judgment in the cale o{ rreertutrt v. JFate-- 
rer [c) it was an aciic n on the cate tor a double execution; 
judgment was given tor the pl.iuuitl, though he w'as not twice 
cbargeii with the damages ; lor the goods levied by the tiift exe¬ 
cution reniaiued m the iheiilPs hands ptrj dtjeclu anptoiuni.^ but he 
was ni.ilicioidly vexed the feeond time. It i.s tiie muTice tliat is the 
foundation ot all actions or liiis ii.uare, which incites men to make 
ule of l.'.w for other purpoles than tli'ils fur which it w.!s ordained. 
'' Aelions on the calt art- tn tpienriy brought to.- luing without 
any eaufe ot action ; .uni it is m-vet .illowed to lay, that the plain- 
titf has a fufficicnt recomjieiice bv cults obtained by Inch (bits; 
fortlude are but litu ; it is rheunjuit tioubleand vexation 

which nuiiies him to the aOMon. It lies tor m.iheioiiily piole- 
cuting one in the ecclefialtic d Cviurt, and cMuling him to be 
excommunicated ; lu which caule this vciy objection wa.s made,' 
that a man fh.ill not be punilhcd for prolecuting the king’s writ; 
and it was alfo objected, that an action will lie tor fallely mdidting 
a man for a irelpafs ; yet the Court were or opinion, that a citation 
ex ojfido profecuted with malice, was a fuliicient ground for the 

(a) See note {a) to an Ancnyinou;, (e) 2 Inlt. 3S5. 
fair, 2. Mod. ^efe p) Hob 205. 

action. 
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ftiftion. An airtion on the cale, in (he nature of a con/piracy, will Savti t* 
lie airair.ft two for confpiring .1 falfe inciielnient, ami by the fainc 
reafon, an adion will lie vvIkmc ojie alone canfes another to be 
indidled ftiU'o et n\aliii^<'t. And thi'; (eeins to he the ancient law ; > 86. 

for in the l-eie;n of KAiVtud the Thirds a hill of ronfjiiracy was 
allowed in llic court to he brouydit by him who was indicted of a 
common trefpafs and acquitt< d f <y). 2. Init 56^. 

viiiil, I Rcil. Alii II*. pl.icito 10. 3. Ad'. jJicitO 13. 11. 11 7. i 6 . 


153. 


fox 


Iil.K;to7 I-ir^ N. n ijii. liitt lo) 3 K15 t;4 I). 

(, ) 'I'lic Conn w.is ol opinioh tliat thr intnf of tin’ ('omnion l‘)?as wan affirmed, 

adl.oii w.ii well biouglif, and the.judg- S. C. poll 4: 5. 


Atkinfon rgiiiiifi Cornilli. 

p)Y TirF. Court. If .nn infant be made ekecutor^ and THE 
('k in nary commit adminillraiion to another (lurtmte minofe 
* ti'taie, this iulminiiti ation cc.des wlten the infant attains his age 
of feveiiteen : But if fuch adminillration be granted durante 
nihwre ,!t,ite of one who is not made an cxccutoij It does not 
ceale until the paity be of full age. 

'1 he cafe of I'vyA v. Gafeoigne (n) was cited to mainWin this 
opinion; w’hich wax, jfutJiony Longvill niade 11 ' dlituti Ins execu¬ 
tor, who was under a,'._ ; the plaintiff took out adminiitlation to 
Attllony durante mimue atate of It'Uiiam^ and bioiUi,ht an aiftion 
of debt upon a bond, and averred that ll'tlhatn wa> alive, and 
w ithin tlie ane of (>nc :;iu{-tvvent/. 

O y 

Now becaiife it did not appear that t.his admiiiiftration W’as 
grant^'d whillt he was under the age of feventeen, the plaintiff 
was noiifuiteu. 




’ Vtrit 219 SI in. 153. CotT’y Ftp. 109 139 4 

3 ll.ii. ..If lij. j. i-d K.iy 667. ii. jMijJ. jij. Hjrg. 


til/'.’; \>.i 

2 11 . 11 .. Abi. jSj 

Cro. Ei.r Cc2. See t)ie I’ririoe’j Cafr, 5 Co. 29. 
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An admimftra- 
tion liuiiinte mi* 
tore tcfdfe of an 
inlanc excvu- 
Toa cc.ifes at 
hi’ct.teen ■, of an 
ii'f..nt ADMi- 

MSTR AT OR, at 
t\i\ c. 

S.C.Comh. 475. 
S C. 3. Danv. 
336. 

S C. Cut til. 446; 
S C. IS. Mod. 
144. 

S C I loll, 43. 
S.C I. Ld. Ray. 
33R. 

I Salk 79. 39. 
BiirnE L. ajp. 
Co. Lit. 89. b. 


Cox a^ainf Copping* 

A l^IFFr-RKNCK ariling between Ccx the plaintiff, who was 
** impropriator, and the parilhioners, concerning the right of 
a houfe, he brought an ejtcirrunt. 

And by his Connfel he moved the Court, that the church¬ 
wardens, who had the cuftody of the parifli-books, rmght * produce 
them, fo that he might have a figltt thereof, and copies of what 
concerned his title. And this was compared to the cafes of corfo- 
rettions and copyholders^ who upon fuch motions have frequently 
obtained rules of this Covirt fur the Howard to grant copies, and 
that the court-roll, might be piodnccd at triak. It was likewife 
fid, that if the plaintilf Iliould exhibit a ^; 7 /againft the church¬ 
wardens, he would have an account ot the parifli-books. 

I Bl. Rfp 37 35J, j. 

Rll^ 
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If an impropriga 
tor bring ejeft* 
mrnito rncovtra 
lieufc; which th^ 
panfhioncrs Lif 
belongs to tfw 
parifli, the 
Couit will not 
make an order 
for him to in> 
fpefl the fartjh- 

itltrh, 

* Stra. XO05. 
1223 

1. Wili. 240. 
Term Rep. 689. 
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lint Tii:: CcUA'i" Weil.’ cf o; i:'.u,;i, li'i ,t ficm 

that cf' iKt.".:'; tea (..ii Mi--* u! iJu h.ivc ;'.ii 

intcrult i;i the coutt-;! !!s ; bn: Mf.c t,,: iM'jii-'j'i.aior has a t!if- 
t’liel. K'.iercfc nc'in the j.-h tnai i*-, i.a tr iuit a parcel.lal 
b .L u : :,j v.h.v.'; ! . ii’ quhiuni. A;ih ih( rcloie it was 

not t ;i. c-ks hu'',:]!.! be nrnuucc.!, which wotilJ 

b,. ih.. -1.'.!...,;:’;, 'I'luii a: to cltiirc!l-\vai- 

cieiu, t.iv-V ai c ni t co.j own.(-a w.'kie.at lac j) a Iia: j. 


(..) S I n. ') '/ivi.i, V/i'',. i'a-;. ..I M'/(ri'l'L'.r.n T Ponton. 


:3(;. ^ I P 

Ktx V. Ill a. II ni 


r 'j 'iiii 1 lu i/oi). 'i’lii- CoiiJ'.i i'.AOof 
! . I.' 'u. L.al.c; , 3 'rmii 31.3. 
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Ipi'tii;ii".m'. vii bitttikM .nri/'I 'v'k ^Ihcim. 


TlKf.-tru/iibin.'iy r-rn 0 ' . II 'lie an order lo renn \ a pear r.itnt from 

jdaTIom a;'oiiia 1 to /k,//,,/, ■. 'ii'.' |'i, iilia-iiei ^ t'! Fr/tcijra ap- 

thou^H It !'ib It .uu' Uw *'F'.ic] t • Inc l\M) juilic^s \iai> ict 

been p)cvi.ail alula; atterw,iiJ'., but in ‘i.a I'oi irkioi.'K, unoii ,Lllo[;.Uion c)!" 
ilwa a Connl'kl, lit: Llljonsji’^ p ’ ui n iii I't: ouli i, aiiu coi;lurn>.d the 

the tiii.c lo- ()i :i;^ two jiiiiu'. . 

fions. 

Anti, A inolioii ua' ma-'a ; C'li' '; 

Polt. 416 __) 


record was in tw 

?,.Sal’..4r?- ‘I'l-t and thcrelore t'l. ■ 
606. 

Comb. 4i;t. 


i I’ 


! •. . s allLilp.ed, llint the 

VVl.ole It (hoiis, 


■ai" ! i i ; .a. 11 nvn order. 


'I'o wb’eii it V,.' 'I. >> I i'll' i’ll , n ''i';3 oiu e cweCLitcd 

their ..'Jtbo; it’,, ’ c o. 1,1 n; 

^j'ni Cl L'l. r .1;'.. e-'. avi'ii'i c-i J-i i kloo , tmd quafhed 
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C.aic 




Aw.-rof • e- Cr.ii.Aid, A vv'!' id eiioi vv,\v brt.u \ht in tliis 

reverji.jr A i. N to le.eTl ' a ito-a’" r ai' vi.’', 1 tb.ere v.as a, Jche 

d' fdciuS id e. : < ii’ a ai.iit . 1 ' r , ■- d e.a.de di,iJii!r, 

l-iouj ,t ' - ,''11 

byh.mv,,.. 1, f ieeo\’.;_\ w .s , ’.a Pd, u .11,1 w a! ^ i v. an S, ttuU thc 

not in u'h .a - ' - pjamldl n; tn.. 'o ;, of 'o.o' .rl .,0 t.i,,, ^1'.. 1 i^a " r'.'niainder 

dibits 11.aj '.ii"i!-' 111 uI be ir . c 1.,,. , iC1., t * c V1.1 • i-i, 111' 1, 11 1 i,,t ; 1CVC1 kii t 

I. Rc'Jl. Aht. 

749. CfO. J.I I . 33.;. - -i: a's r/d t . .j ,19 2. Huir. 756. 

j. Com. Dij. “ L 1, e Ai i. ^ 


i ltd k 


. ■>, ‘ 1'd'lbiiJdC. 
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h ad- at the 1 iiions to this ef- 
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An order tiiXiiig 9^^. ‘ 

tnc far'jh in a;d tCe'., . 

ol .inoti.o /'.i- tc It appe. I'.”’4 to this k, it, tl at the ij.nilh <A Ihinchurch.^ 

r!)j witlun til” 1 I ‘ I ■ , 1 ' i ■.> .4.1 

' , , 111 tiie luiiulic'd 01 n , L’e:;i’3 < \ v. a-bin acneJ v.itn poor, aitu 


l,illie .ad 
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n ]:. pi .'intii'l was .i i;(in.an, v-Iu* b ou^of ati aiflion ar!;ainfi. ''■»y/-#orr«*. 


X 


the dL-minLiit tor rc.iriibibui-, words Ijiol c of him, You are ' |0'def- 
“ a cheat, and 1 will piuve you a c'ncat for rnany years,” 

not adhonabj'e, iinl'-fsin fn.j,' t’lMi;' i.<.ni,c'i->np |,|-, U'.uie.—S. C. 2. S.ilk. i.'Vent 117* jijj. 
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S*vAr,* 'J'j.j pi.lijitifF had a vcrdIcY, 

egeiiiji 

Ri.iiu»y. Hut the judgment was arrefted, berauli; tliefc were woids of 
Am/, and not .nJlionable, having not allcdfmd that (he chiui was 
in any thing concerning his trade, Qj;on nota. 


Cafe203 AcklingCon Oakley. 

AftcrjudKnitnt, H E plaintiff’ had a verdict a: thk asM'^es in Oxford^ and 
the rii-tend.int A moLion Was made to itay tne judgnunl till he brought in 
THE PosTtA, for it did not api^car to rhe Court on what day 
THE ASSIZES were held ; for the reccud of iiil'i pt'ms was, “ Niji 
“ yu/iiciat .dsmtni regis ud aflifiii in com, pr.cd, captiiirl. rij/i^n. idc. 
“ die 'Jovis decinio fexto die Alurtit cipud Oxon, C*c.” "Fhe nif- 
tringns for the jury to appcai, w.i^, St prius die 'foi'is <vicefiniQ 
fexto die JlJnrtii opud Oxon', ij,." So was the juuitn. 

The Cot'NSKr./jr the defcndmii dcfircd, that it might be 
Comie i4yks4 referred to the n’afttr of the office to be examined. 


cannot take .any 
Advantagt of a 
mif-i-ntry on the 
n'-ft prius lecord 

j. Sid. 3C3. 
Skin 389, 
Carth. 6. 86. 

131. 189. 30 U. 
373. 304. 389 


47.6. 

Fitrg. 174 f,'. 
Cafes in Law 


But THE Co'eRT Would iiot ajlow it, for it \V4S to cvainine 


matter of tad againll a record ', but tliey held, that the defendant 
^ndEqimy, 143. could not take advantage of this after judgment; for if the c/eri 

jSs. 310 . 

- 3 '-’’ of the affije will enter j.idgment for the pLhtuj]' iiiffead of tho 
defenditiit-j he haS no remedy but by action. 

* [ 399] 

Cafc 204. Sl-cpli.u-d. 

If a pel foil to H F, dcrcndaiit w^s a ^chfifiith^ and the pliintifT had a note 
akankei’s t-irc- A of a hundred pounds drawn upon him> whicli he brouglit lo 
ct'vt j ilisft of |.|j^ order to receive tiie money. At tiie fime time, aimther 

f-tdioTiHS'i peri'on came thither to pav the goldfmith eighty pound^i winch he 
ia pirt, vii.c!, <l'‘ffrod rh^ ph.lntiff to tell in part of his hundred pniind^. Accor- 
anoti'tr i,s .('.tie dingly the jd.iintiff told fifty pounds thereof, and jnit it in his 
to pay, a.'. 1 h. own big, .Old l.ud it upon ?lic counter, and wlnllt he was telling 
couiu? oat ri.fi, ..iiot’it! peri'on, there benn'-feveral in tlie fhop paying 

puts'"it^ "m'o !! receiving money, ftolc aw.iy the bag of fifty pounds 'Fhe 
!,yi adio.t was now brought ag.unft the gzLljiuith for the hundred 
on tht cuuntcr, pognds, 

p,>r! p«)mtrt of * It vv.is f.iid, that tliis fiffy pomjds w.rs not paid to the plaintiffs 
the rfrifr, ar.J for thp whole money muff b ■ in the poff’flion of the goldfmith till 
tlitrtfort jf r! I jjH Vi/as told, f.)r the telling is only in order for payment; and tis 
Mg b. .'lolni I .j ^ fubject to be retold 'hv the gsidfmith, it is not in the' 
trr, the bai.ktr ^ P'^heinon, Now though tnc hfty pounds was put up 
fliiUie (^.1,'yan- in the bag, yet if the eighty pounds had been told fhort, the gold* 

fwn J4, for w.c ffmth would have retold the fifty pounds, 
rtma'!..'"p jcl 

CtfRiA. 'Felling the money, and reffing fatisfied when told, 
f (' Cc! b 4’3 1* fuificient to carry the pofieffion to the receiver^ and he, and not 

.•) f\ r». Ved 189. s. C. 1 Ld Ray. 330. Flob. 154 6 Af(«l. 36 3. Salk. 443. 3 Lev. 299. 

jMtil.Sb. MoUoy Li- 4 -eh-»o- *. Mod. 23, 3. ^tv. 799. Lfi. Ray ^zS. Com. Rtp. 138. 

Lac. Abr eba. Cilij. L. E. iijf. 
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the goldfmith., might have maintained an a(^Iiojj of thiinue for this 

money m the bag ; but the jdaijititF had judgment for fifty p<>unds, „ 

and nil capiat per billam as to the relh h^vhah*. 


Diilmrtine apia'uiji Cli.inccilor. 


Cafe 205. 


A N aelion was brought againlt the defcmlant, for Iving with 
the plaiiuHr.s wife: Ik* pleaded in nhati’mi'nf, and there bt ing 
:a judgment to iline was joined, and it was tried in 

the country, and the pl.iiiitifi had a verdieh 

It was moved to let afide this judgment, beeaufe the plea in 
ehatement was not entered on the nisi Piiius roli. *, the i*m. A 
RoM. was right, but tire Msi i’Riu.s Roi-L ihall not be amended 
by that. 


A pifii in al'atfm 
mmoitull bi en- 
tered on tht n j. 
SI rKi'as kOLL. 

S. C.Caitli.447. 
■S C. iz. Med 
IS9. 

s.c. 1. Ld. Ray. 
329. 

Ante, US, 


And for this reafim 'I HE C^oiirt did fet afule the judgment. 

3 Buiil ju. C'aitli. 506. Comb 393 D/ei, 


1. Sulk. 47, 4S1 
49 

260. I Cio. ay5. 


The the Mayor of [.iiicolii. Cafe206. 

TlylUJAVI THE 'I'liiRD, by the grace of (lod, of England, Mjf:dumusto^A. 

Siotland^ Frunic^ atul Ireland^ \i\ng,, defender ot the faith, nut aywifr into 
Idle. 'I’o the mayor and Ihcrifi’s, citi/.ens, and commonalty of the * 

city of Lincoln in our county of Lincoln^ greeting ; VVhcrcas from 
time whereof the memory of man is n«)t to the contrary, there hath 
fieen hul fuch a cullom within the faid city, that every perfon who S c. Ld. 
Ihould ferve as an apjrrcnticc within the city aforefaid in any art 
or mvllerv with any freem.in or his afligns, freemen of the city 
kfoielaid, for the fpacc of ('even years, might claim the liherty and 
privilege to be .admitted into the place and office of one of the 
freemen of the city aforefaid, &c. into the freedom of the city 
aforefaid, and acewrding to the cullom ot that city to enjoy and 
ufe all the liberties, privileges, pre-eminences, and commodities, 
belo'iging and appertaining to a freeman of the city aforefaid. 

And alfo whereas one Alaaham Morris hath lately lerved as an 
apprentice within the city aforefaid for the fp.ice of feven years, 
ill the art or myllery of a mercer, with a freeman of the city 
aforefaid, and his alfigns, freemen of the city aforefaid, according 
to the ciiftom of the faid city, and thereupon hath claimed the 
liberty and privilege to be admitted by you into the place and 
office- of one of the freemen o! the city aforefaid, and into the 
freedom of the faid city to be admitted, and hath offered himfclf 
to perform the oath in that cafe required by a folemn affirmation 
or declaration according to the a£l made and fet forth in the par¬ 
liament holden in the 7th and 8th years of the reign of JVilliatn 
the Third now king of England-^ S'c. he tlie faid Abraham being 
then and there one of the diffenters commonly called quakers; 
neverihelcfs you the faid mayor, fitc. well knowing the premifes, 
have not admitted the faid Abraham Morris into the aforefiid 
place and office of one of the freemen, and into the freedom of 

B b 4 the 
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the citj' aforefl-iid, nor have permitted the aforefaid AbrahamMs> rjs 
to malcf ri folcmn afirmation or dr.cIaration according to the laid 
aifi, of the oaili in tliat cafe ufed, according to the duty of 

yen: odicc, hat lo t(. do yoj do unjullly refnfc, in contempt of 
in', .ar.J l:. the great darr:agc of him the laid A^.-rahav:, and to the 
ni..n.’. h ..".ce and hurt of hif, cltate, as weha.e racnived 
by h'. compl-tint: We, the; cforc, vviiiing that due and 
Jpc'.i y j'lilice in this behaif be do.nc to the fadd AbroL.im us is 
rig,it, Couar.and y^u and every of you, firmly enjoining that ini- 
niedi.uc’y after the receipt of this writ, you admit the aioieiaid 
AbrniK., 1 ’ AIr,7'y;s to the fl.,cc and ofdcc'of one of the frceincti^ 
and to li.e trecu^i.ii of i.ie city aforefaid, together with all liberties, 
})iivilct'>.s, pre-cmiiiencc.^, and couiinodities thoreuiuo belonging, 
and permit tile faid Airahoj.i AAoi ris to make ti.c foloinn alTir- 
iTiation or dtclaiatic.n af rel.dd, inllcad of the oatii m that cafe 
lifjJ; or fignify to us canid to the contrary, left through your 
tiefault complaint be again made unto us, &c. Witncls, hcc. 

Ihe Return of the JVrlt. 

The execution of this wiit appeals in a certain fchcdule tp 
this w;it annexed. 

Cjlorge r.RAcr.nRiDCF, AJ.yor. 

‘The A’fver of the Afnyor, SLenfJs^ Citi^rns-y and Commonalty of 
the ( liy oj rnncc'in to tie tP. it to this HeheJulc annexef auor- 
d:n^ to the Coniinaud of the Jaid IP'rit. 

WE humbly certify to die loi J the king, that tlie city of Lin¬ 
coln aforefaid is not in the county of LIhl'iIh, but >11 the county of 
the city <>f l.l'ieoh'^ a;i(l ihat th^ic is had, aivi from t: o,' whereof 
liio m.c.i.ory ol man is not to ihrconiiary, tlieic hath been had 
fueh a ciiliL.n wi'diin the coy utc/refaid, th.it every jiei fun who 

vulim the city ah-mfiid in any art or 
i>i ftvMneo oftiiceity afore- 

aai' ,, h.u.i .U:erwa:ds olicicd himlclf 
.. in.ivor, lha; ij:s, cirn:cMS, and coin- 
to jK. roriii the o.ith in that call* ufed 
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.mg (n.miing tlie king tliv-m upon 


this city you fiiah dr, .lud .ill liberties and franchifes thereof you 
fliall maintain: to you; power, ail ordinances and cuftoms intide 
and lobe made,you Ihai! keep. You fhall be levant and couchan^ 
to keep houfc or clianbri- within this city, and ail manner of 
charges and offices laid to you for commonweal, worfiiip or 
profit of this city you lliall bear, and be contributory to your 
power. You fhall have no part of merchandize with any mer¬ 
chant ftr^nger to fell or colour by any means, but you flull pay 

loll 
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toll for it. You fhall colour none of iorMnclufed men’s goods, 
whereby the flictifFalty or th^ commotnlty fhould lofc their right. 
You fliall nothing do iv'r !rbour that Ih ill bf to the prejudice, 
dcx^ogation, or biirlrance or the Cf'mmon’,>•(.•;!! 01; profit of this 
city, but all points and articles, and whar elie belongs to bo done 
by a freeman of this city, vou fiidl he'y> ai'.d m''’'ntTin to your 
power. So hc'p you C70J. /w’d r.ot before, hath claimed the 
liberty and privilege (o be ad"nitred iirr. tl.c place and ofiice of 
one of the fioernLii of the cii’y afirej'iid, nn-! ihm the fVeodmi of 
the faid city, according to th ." cufioni of firat city, and to enjoy 
ul'c all tlie Iibcil.es, pnvik-gc'^, pre-eminences, and comtnodt-. 
ties, belonging aii.l appertaining to a freeman of the fiid citv’, 
and after th., ji, riOiiiMiip of t!u' laid ouh. and not before, ought to 
be admitted by the ccinmon connei! of the inayo’-, rneiifts, citi¬ 
zens, and> coimron,.!'V ' f v’te city aforcfaid, one of liie freemen of 
. the city cdbicCn.i, and into the freedom of the city afurefaid, ac¬ 
cording to the cuftom cf that city, and to enjoy and life ail the 
lihertics, [)ii\:lege‘, pr;-eniinenc; ■, and commodities, belonging 
and appe.'..’inmg to a freeman of tlio city afvuef.iid. And we 
further ccrtilV that the f.iid Ahrr'n hindy, to wit, on the 

loiii d.iy ot Februarc^ in til ■ t.i ye.ir cjf t!ic reign of the lord 
the no.v Icing, hath b r,cd as an apprentice within the city afore- 
faid for the fpate oi'fjven years, in the art (>r myffery of a rrieicer, 
witli a ftccniriii of the city .ifoivl.iid, according to tlie cullom of 
the fai l city i ami afterwards, on the faid lutJi day of Februuiy^ 
in the fame eighth year of the leign of the faid lord the now hing, 
thereupon at the common council of the mayor, flierifTs, citizens, 
and commonalty of the laid city, tlten h.ilden within the city, 
claimed to i c admitted then a.id tin re by the comme^n council 
aforefaid to the lib..riy liiul privilege mio the place and ofKcc of 
one of the freemen of the faid \ iiy, and to the freedom of the faid 
city, anti then and there otiered hnni'-h, mliead of the ufual form 
of oath aforefaid, to make his klemn .tbi! inatmn or dcchiration of 
the words of the oath aforefaid, acconbne^ to the a6t made and fet 
forth in the parliament htddeii m tne leve.ritli and eighth years of 
the reign of the find lord the now king of 7 ,'-.;/./;;./, o’l. intillcti, 
An act th.it the lolemn afhrmalK'n and dtclaiation t f the people 
called quak'-rs fliall be .uetpted inlftad of an oath in the ufual . 
form, he the laid ylbrahnm being tiien and yet i;rie of the dilTcnters 
commonly called quakers; but tlie faid then and there 

reftifed to make the oath in the ufnal form aforefaid, according to 
the cullom gf the faid city. And wc further certify to the laid 
lord the king, that the oilice and place of a liceman of the city 
aforefaid, is an ofTice and place of prolu in the government in thq 
aforefaid aifl mentioned j and that within the city aforefaid theru 
is had, and from time whereof tha memory of man is not to thq 
contrary, thcie hath been had ftieh a cullom, that every freeman 
of the city aforefaid fliould have a voice in the chtifing two citi^ 
{tens to ferve for the fiid city in the parliament of t!iis kingdom, 
wljenfoevcr the king Ihould ordain a parliament to be holden, and 

that 
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T»e Kin« that every freeman of the faid city hath common of pafturc in the 
*r»t^MAY(R ly'"K within the city aforefaid, for three horfes, or for 

•» LiNcot>! three cows or three heifers, at all times of the year. And we 
further certify to the faid lord the king, that the laid Abraham 
Alorrts never oftered himfelf in the common council of the mayor, 
fherift's, citizens, and commonalty of the city afoi efaid to take, nor 
« ever hath taken the fiid oath in the ufual form aforefaid: and for 

thefe caufes the faid mayor, (licritTs, citizens, and commonalty of 
the city aforefaid, have not admitted the faid Abraham Morris 
into the faid place and office of one of the freemen, and to the 
freedom aforefaid, nor have permitted the faid Abraham MorriTvo 
make his folemn affirmation or declaration, accoidmg to the atSl 
aforefaid, inllcad of the oath in that cafe uled to be made, but 
refufed fo to do tiic faifi 10th day of February^ in U.r faid eighth 
year of the reign of the faid lord the now king. 

George Bracebridge, Mayor, 


Cafe 207. 
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S.C. Ctfth. 44S. 
Swl. *9. 71. 


The King a^aiuft The Mayor of Lincoln. 

T his was a mandatnus to the mayor, See. of Lincoln.^ to admit 
one Abraham Morris to his freedom, he having ferved an 
apprcnticcfhip there. 

He was a quakrr.^ and the late flatutc 7. and 8. Will. 3. c. 34.. 
cnadts, “ Th.it o\oxy (Quaker^ iAc. who (hall be required upon any 
“ lawful occafion to take an oath, where by law an oath is rc- 
“ qiiired, fliall, inllcad of the ufual form, be permitted to make 
“ his folemn affirmation or * declaration, &c.” 7 'hen there is a 
PROVISO, “ That no quakrr or reputedquaker fhall, by virtue of 
“ that act, be qualified to give evidence in any criminal caufc, to 
“ ferve on any jury, or bear any office or place of profit in the 
government (a).’* 

The mayor returned, tl'.at the city of Lincoln is an ancient city, 
and alledgcs a cultom, time out of mind, tor every perfon who has 
ferved an apprcnticelhip there, to offer himfelf to the mayor and 
common council 10 take the ufual oath (which is fet forth in hac 

S. C. J> Mod. 190. 

2, Ld. Ray. 1238. 3. 


I. Lev, 91. I Sid, 
Bac. ALii. 535. 556. 


107. 2 Jon. 52. 3. Mod. 333. 

Vide ante, 316, 317. 43»» 43*. 


(a) Continued by 13. and 14. W.ll. 3. 
c. 4. and made perpetual by 1. Ga. i. 
ft. 2. c. 6. But fee the S. Gto. 1. c. 6. 
for the forms in winch quaken arc to make 
the derlamticn offdelay iiqulrcd by 1. 
if'.//, and MutJ, c. 18. the j'j/fmn nj^r- 
mar.tti required by 7. and S. if'ill. 3. c. 34. 
and the »arh of afijttrafion rtquutd by 
I. Gtc. I. f. 2. c. 6. And now by 22. 
t'.». 2. c. 4$. f. 36, in aU cafes where by 


any ftature then made, ortherc.ifterto be ^ 
mJidc, an oath is required, the Jalemn affir¬ 
mation or diclaratien of the people called 
q,t' AK ER s, in the fonns preftribed by the 
fold act of 8. G<i». I. C . f >. fliall be allowed \ 
and taken inllead of fuch oath, cxcepj|^/ 
“ in'any criminal cafes; or to ferve on. 

juries j or to bear any office or place 6f 
“ profit in the government.” 


verla)f 
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verba), before he fhall be admitted to his freedom (a) ; that the 
faid Alorris had ferved an apprentjcelhip there to a mercer \ that 
thereupon he claimed his freedom of the faid city, and ofl’ered to 
take the folcmn ajfirmaUon and declaration; that he was a diJfenUr 
called a qiiaker^ and refufed to take the ufual oath according to 
the culfom of the faid city; that to be a freeman thereof JS a 
place of profit in the government; that there is a cuftoin 
tliere, for every freenjaji to vote in the election of two citizens to 
ferve in parliament for the faid city, and to have pafture for three 
horfes in thecommon,&c.; that the faid Morris never offei’cd him*' 
felf in common-council to take the faid oath in the ufual form j and 
that for that rcaibn they did not admit him to his freedom upon his 
folcmn offirnmtion and declaration, &c. which they would not 
fuffer him lo take. 

The tjueftion was, Whether the freedom of this city was a 
place of profit in the government ? 

And IT WAS ARGUED, that it was not; it is only a qualifi¬ 
cation or a privilege to agree or confent to the perfon who fhall 
be his reprefentative in parliament. 

On the other side it wat faid, that the defign of the a£l is 
to give eafe to the quakers who fcruple to take an oath, and to re ¬ 
lieve them from penalties and pimilhmcnts for refufiijg to fwear 
where by law an oath is required, That an oath is not required 
here, fo as to fubjedt a perfon to a penalty for the refufaj, becaufe 
he who bears an office is not obliged to take an oath but for his 
own benefit; and he incurs no penalty to refufe it, but only 
acquits himfelf of the office. This is either a publick or a private 
place in the government; it is publick, as it entitles him to vote 
for reprefentatives in parliament, or private, as to be a magiftratc 
in that particular place where he has obtained a freedom. 

Curia. I'his perfon has a precedent right to have his free¬ 
dom: the quakers are ufuaily admitted in London upon their 
folcmn affirmation. 

And fo he was in this cafe 


(tf) By 12. Gcq. 3. c. 21. ** Where any 
perfon fli.ill he iiUitltd to be uciiliitted 
lo his fiteeloni, and /ball apply to the 
mayor of the corpoiation cr other per- 
fon who IS authorized to admin'Iller, 
SiC. to be admitted 4 citizen, hurgefs, 
or freeman thereof, and Hull give no¬ 
tice, fpccifying the nature of his claim, 
to fuch mayor or other perfon, that if 
he or they do not fo admit fuett perfon 
within eat month from the time of lucli 
notice, the court of king’s bench will 
« be applied to for a mandamut ; if fuch 
f‘ mayor, fuch notice, rc- 


“ Info or neglcfl to admit fuch perfon, a 
“ tvnt t,f mandemw (h.iU ilTuc to compel 

fuch mayor, tcc. to admit fuch perfon, 

(/>^ Sec Rex f March, where this cafe 
is recognized by Loan MANirixLn 
as g(x>d law, and where it is determined 
that a fuakermAy,Qn 
be admitted a member of tm* Tuxxxt 
Company, although by %b. Gte. %. c. i8. 
f. z. It is enabled, that no perfon, unlcfs 
he rake the oath therein preferibed, /hail 
be admitted to his freedom in the Cu4 
company. 2 . flurr. } 000 , 


Thx 
agatnp.- / 
Tnx MATtt; 
or LiNCOfcJt 


Tho 
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Cafe208. Tlie KitJg Blythe. 

J/the local fta-T>Y thclov'tl fliitutf; of Cl AR{•-IIALr. in the univerfity of 
^utes ol a col- X> C(Un’ ‘‘i !"/'■, if !■' ivih *l>tt tii-: pi.-ifon “ lH quern magijlcr 

.StthT^^Tfon “ et:rii)orfu.-^i .h,yu.nco>iu.u^ea pro jhuo hul^nUtr^ [t liap^ 
*• for whom uic peiK'>i tiiiit j y. 7 y V/..1 c .-V » or t *. iC owSj .'inc 

A'l'.’. tii!’ ,r. ;lh i' of th.' flail, Dr. t'tlythc.^ 
!'ir. iiippoiins;; hinsiclf to 

hiT p''>iidcnn'i'. (if) to De adinitfed. 


mafttr and ano;:i"r war. ; .'.ol ■n by iiV ; 
them.ij'Tpail ^avc In', vf I ■ .V-' Lx. 

the fellow. 1;^, clccte-! f -r.nv:. 


'*‘'ftn!lht Ui< 51 - having been rcrisfl'' by >.;i" p alL'r, ci^c. bcoaibc it was iniiltcd f'lat 
“ed,”then,.if- his concurr<‘!i.-c , n foe K/ fb'.‘ (b.tutab of tejk 

ter hns inly a FoUM}:-;R, h.' -ti'h'I hr r, ' •, .. .j tji t without hi.T! a f-'iiow could 


■ It' 


c; 


quii; ifi'i-ijler et major pan 

0 was a t Lnifv-, liiat if any doi'bt 


of tliL<L- ii.piiti;-, K IhouKi bi 


.ytcg.wv. i:w, he e!c:t-j 1; > aj •. 

and it one c.in- t. r • ■. >j ■<-• 

* , ' , , “ hcforum .'oin.: .;.b 1 n. 

did.ite be chofen r. . /■ . 

by eight filt'IWlf ai!r_ l.' . 1 I'll ' . 1 ‘'■JlllK 

and another by determined by i lii' v't '-J i oll. 

tk maft'r and _ i i • i-r . 

fx /r/W, the “ was argued, tha*; ; ‘ir. y:;:Toit i.-'d only a power to cbrpl.’re 

Court w.Ilgirtiit upon wyV/.'7/ra.i7, 7 ;-;; tf! :t lie \v apponircd to a Ipcci..! purpoi.-, 

* ma>id.tm:ts to quoad pufiiltcnruf, atvi fh.it t;ie in.ilter b.i'J only authority to cor- 
TTBRXisiroii to Pqj. 

determine the 

difputed ilec- Curia. It was .never yet ilctermi: cd what power thi'. v^si- 
S*^C oft 2 dte quellioii VV..S, W'lio v.'as 

. po .421. yjjjjQj. _? and iIh Court wa.^ divnK'ii. AW cL'emofynary i O'poratinis 
who are to receive the eltaritv i.f 'i‘HE i-oun’oer, have v tsiToits, 
if they are ecchji.jlical eO’p^jut so , and ir 3 paiticular vilitor is 
not provided by 'i ili: foUMiKR, t.ieii the ordinary of the place is 
vilitor; if they a.e p.ruitCi.i f.;)y the founder and his heirs 

arc pcipetual vilitoi,:. 


45 
Poll, 4^1 


Yelv. 6,-. 

Cro. J.1C 60. 
Comb -tGb. 
Skin. I-;. 454. 
463 . 483. 491 
5 > 1 - 

Carth. 93. 

4. Mod. tc6. 
436. 368. 




Rokfuv, ‘'/.•//.’•ii', v/as 0;'opinion, that a fcllowfliip was fuch an 
intercfl for winch a ifia'.itouaa ought to be granted; a.id it would 
ap[)e.u- upon tiie reiui n, whether tiee party had fuch an intereff, or 
not. 

The CfouRT w're of opinion, tliat the mailer had only a 
negative vote :n ti’.i.. ; u'e. 


* [ 405 ] 

Cafe 209. 


fO liut fee c'. ,/•’7. •• ?!• 

\h) I. Lev. 65. 1 ;fi 


(.) P.fx 1! ChantfUor of Cambridge , 
3. Run 1647. 


* C.ilw'lv a'.7Juft Levinfr. 


d Ana^^lenorco-i^OVRNAIv’ r fo: not 1.'pairing a heufe in Chejier. The 

Jr Tir of a I'oufe ^ si'Bion was brought in CA/A’r generally : After illue joined, 

l^tlnCLfur^ ^ W rt'/'ifrnr.nV, there was a fuand.iie to THE Chief Justice of 
'-generally, is Che/lery tO award a, r, “ quia exit us pried, inter partes prad. 
well tiud by .1 Juperius jttnii, pc'> I'-f/irs com. Palatihi Cestrive, videlicet 
Jury from rlie ct ^e v.cinet. de Tar’-TN pfu'd.'i/i com. CESTRl.A’./irrf'iV. ubi breve 
aflar^/ curiit^ it tiUhi iriari debet^y idea record. loqueUe 

S. C. Comb. 472. S. C. Carth. ^48. S. C Holt, 710. 3. Roll. Abr. 601. Ante, 223, 

». Saund 2.229:4':. 2. Siund. 252 258 393--IH- Comb. 75. t:auli.234 3 Bac. Abr. 2 S7. 

“ prath. 
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** prad. maud, ju/^icntr. }pjl\'^ pfre,!. com. CfiSTRliE, CAt.Ti:>it , 

itci aitod iidcm jiifiii-'iiir, dL'/. dcmlni ri'cis t'om. CesTKIJE pr^ed, nea'fji 
« ^^ 1 .” ” ^ ' Ltvixtf, 

There was a vcrditSl for the plaintiff, and forty {hillings da- * 

mages. 

It was moved in arreft of jinlgmcnt, tnat this was a mif-trials 
for the ifluc was local, niz. wnhin Chtjiir generallv, and t!ie trial 
was in the county of Chtjl,')- at large ; fo it was not of a jury of ^ 

the county or place where the aO:tio:i was laid, but by a jury of 
wrong county, whica. is not aided bv tfie italure, but only 
a wrong ucuTtc in a proper county : as if the ifl'ue arife at IjUn^tcn 
in AI,d:Urf:.\^ \.mA the veruc is r)r Heu'K' ad in the fame ci-ufity, 
tile county is right, but the I’e'/.w is rrhcrvii *. So it was in me 
Cafe ci Coiton \ . "(o-'jifm (i< j, an eicctin -nt \,:’s brought fo; la’.'.vis 
in the county of o/v, and the cai.fe w.i-. tiied in C'lJtdjric^i ih,, e 
it was held good, becaufe Li}' Wa^ [lait c-f the county: but ir this 
cafe there aie djiliiicr coinuie'-. i'he {Litate muff not b. ccii- 
{tiued, that the caufe fliall be tiud where the adtion is laid, but in ^ 

the counfy where liie likie .uile;, waich wa.-. in LhejAfy but tins 
caufe was not tried there. 


Curia, 'rrlah have been fet afide lately for this reafon [b]. 


(■') 

III! 11 y Terni, 


-S. C. Cartli ee'j i' 

;t w.i', tiK-d 1.) .1 juiy 

k'} 

1 Ilf (JUCitir n 

\j .ML, tl 1 .oil, .I'lCl 

<-l lilt (.Liiii'iiy ■.’! 1 

. ll.r- ..< -.1, 1.1,1!. 

111 n 

aHoi.F t 7 oi'n 

r llll tlifit it V» ab 

. 8 . t:. Comb 4 ■ 

.,11 1 - M. .1 allU 3. 

^ U! ^‘<1 

hy llif rt itdlc 

16 find 17. 2, 

W.’,/ . t. j6. 


i. aral jj.ivf jiidjiiara lor the pbiiitat, ’ V 


Rubms ami a ft Savili. ^ • 

Cafe 210, 

Rejoluiio Curies. 

ILJ or,'I', Chief fvftice. This caf’ comes before us on a AnaaionontUi 
'*■ writ of error brought upon a judgment given in t OM- oft willliefor 

MON PLKAs, ill an aclion on tiie cafe, wheiuin tire plair.tiiT Jg-falklyandma-j^! 
dared, that the tJLfcndanc did falhly and mahejouny, etc. caufe 
ntm to be indiCU-d at Lhe fc.lions for a not^ upon wnicli lie ap- tifftobeii^i'^lJ 
peared, * and wa'i acquitted; and alfo, tint the defe.ndant did cd for 
falfely and malicioufly caufe him to he tndided another time at * f ao6 
the feflions for a ridty to whicli indiitment he appeared, pleaded, •- ^ 
and was acquitted ; by I'cafon of which profccutions he lofl his c'Ji' 

I I 111 Ci_* 

good namc, and wens at great trouble and cxpence.s, -otc, to his s c_ carth. 416. 
damage one hundred pounds. To tliis declaration the defendant S.C. 3. Salk. i<L 
pleads not guilty.^ and ifl’ue being joined and tried, the jury gave a S-C. i.Ld.Ray. 
vcrdiiSl for the plaintiff, and eleven pound? damages. The de- 374 - 
fendant moved in the common pi.eas for arreft of judgment, 
and the queflion there was. Whether the ;iciion lay? And upon s. O, Holt, S, 
debate there, the Court was of opinion, that the a£tion did lie : mo. 193. 
and the fame queflion having been debated and argued here, we s-^kRay. 
are alfo of the fame opinion, that the aiSlion does lie. This is no 

6. Med. 30. j)0.137. 183 169. CafesinLawand Eq'j'ty, 1 j ;, ?ro. aiy. Ceilh. 41 <k 

new 



ItoieitTt 

SAtiti. 

Three forts of 
which 
WlUfupport ac- 
,tioni this na- 

ii'^x.Salk. 13, 14. 

Vent. 86. 
{Jlnle, 395. 

1 , Sid. 414.463. 
3, Edv). 3. pi. 
* 9 - 

3. Afliac, I. 

7 . Hen. 4 pi. 3 1 • 
it. Hen, 7. pi. 

» 5 - 

Stiles, 3^9. 
Nat. Brev. 98, 
aoS. 

Lev. 292. 
Skin. iji. 
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neW pointj it has teen often controverted here, though I chtnfc 
there are full authorities to maintain this action. And for the 
better fettling the matter, it may be fit to coiifidcr, upon what 
grounds thefe actions are maintained ; and I take it, that there arc 
three forts of damages whieh will fupport all actions of this 
nature. 

First, Where a man is injured in his fame or reputation, fo 
that his good name is loft j by reafon of which injury# if tiie words 
themfelves do not bear an aeftion, the lofs or damage that may 
enfue# will. In the cafe of Barm ve Conjiantine (a), the action 
was for indidling the plaintiff before fuch jufticcs, ad diverts 
felonias necnon ad pacem conjervand, ajftgnat, as a common btfrratot f 
and that on not guilty pleaded, he was lawfully acquitted; the 
defendant demanded oyer of the indidtment., and jt was certified to 
'be taken before fuch Juftices ad pacem conj'crvandam only; and 
yet it was held, that the action lies 5 for that this adtion being but 
for damages for the flandcr, it well lies, although the indidtmeiit 
be erroneous ; or, as it has been adjudged (b)^ if a bill be offered# 
and found ignoramus. In tlie cafe of Sir Andrew Henley v. 
Dr. Burjiall (c)^ for malicioudy indicting the plaintiff', being a 
jufticc of peace, for dellveiing a vagrant out of cuftody without 
examination, the Court faid, that wlicre a man prefers an indict¬ 
ment malicioully, and fuch indidtinent contains matter of impu¬ 
tation and feandal, as well as crime, there the adtton will lie. Sed 
al'tet where the indictment contains crime without fcandal, as on 
forcible entfy; and here is (Under as Well as crime# and judgment 
was given for the plaintiff. 

* The second rehites to a man’s perfon, where he is afTaultcd 
or beaten, or put under any confinement whereby he is deprived 
of his liberty; as appeais by the ftatute 3. Edxv. 3. c. 33. But 
my Lord CoKEf^j fays truly, that that ftatute was made in 
another year, viz. 3. Edw, 3. c. 19. 

But neither of thc(c (brts of damages are the foundation of this 
cafe, for here his reputation or perfon are not damnified. 

Now there is A third sort of damages which a man may 
fiiftain in rcipetft of his property ; and this is the ground of the 
prefent aiftion, for that the plaintiff was put to unnecejjary charges 
to anfwer this indidfment; and it is moft plain, that he was put to 
unneceffary expcnccs, for that the jury have found this profccution 
was falfe and malicious. Nov. if there be an injury done to a 
man’s property, occafioned by a wicked and malicious profecution, 
it is all the reafon in the world chut a man Ihould have an action 
to repair himfelf. And foit appears in the Year-book of 
the Ihird (r), which is exprcls. One was indided by two de- 

((i) Yelv. 46. S. C.Cro. Jcc. 32. 4.>o. and Wicks v. Fentham, 4- Term 

[i) See Chambers V. Robinibn, a. Stra. Itrp. 248. 

1691. Jones V. Gwynne, Gilb. Rep. (i) Ray. 180, 

#83. S.C. 10. Mod. 148.214. S. C. (j) 2. Inll. $C6. 

I. Salk. 15. Payne v. Porter, Cro. Jac. (r) 3. Edw. 3 pL 19. 


fendants 
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fefldants in another county than where he was demurrant, accor-* 
ding to the ftatute 8. Hen. 6. c. lO. though it be confpiraver unt^ 
yet one fliall plead without the other, for the tort is (evcral; and 
many other books (</). It has been obje<Sted againft thefe old 
cafes, that thefe a<Stions were grounded upon a coTiJpiraeys which is' 
odious in the law, and that to difcourage fuch confpiracies to min 
men, fuch actions were allowed. Rut I anfwcr, that in thf)fe 
cafes the conjpiraey was not the ground of the aclion, but the 
damage (b) which the plaintiff' fuftained in refpect of the needicfs 
expenccs he was put to *, foi no adi^jn lies for the bare con- 
fptracy., but it is the malicious profecution which is the ground of 
th» adiion, and when one only falfcly and nuilicioufly carries on 
the profecution, yet an adtion lies j and though it is called an 
a^.iion of confpiracy, yet truly it iv only an ailion on the cafe (c). 
And it is only properly an adVion of confpiracy where the inJidt> 
ment is for treafon or felony (d), * And therefore if fuch an adlion 

' be biought againft two, and one only is found guilty, no judgment 
can bj given, for this is piopcrly a confpirr.cy, it being to indief a 
man for fo criminal a matter [cj. But where the confpiracy is 
only to indief a man for a mifdcmeanory though the action be 
againlV two, and only one is found guilty, yet judgment fhall be 
againft him, as in the cafe of trefpals (f) ; for really it ib an a£\ion 
on the cafe, and no adtion of conipiracy. 


SaviHW ' 


C 1 


Artlon of« 30 - 
ipii RLy iigAind 

t\vo, andooais 
only lotind guif- 

*y- 

I S.tik. 13,14. 


There has been another objection, and that is, the opinion of 
the Judges in the ca(e of Sir Jndrciv Henley v. Dr. Butnjl- I|vtm. i2*aV 
hall and Laiv v. Beardmore [h). But though I have a great Raym. 135.176. 
tcrpctlf for the authority of the Judges who at that time fat here, yet 
I think it ought nf)t to have fo much weight, for that the Judges 
only fpoke it obiter., it not being material to the main point; and 5 jyiod a 6 i 
when a bill of indidment is not found, there is no damage done. .ex. 

There is a great deal of difference between bringing an action 1 H-iwic. P. C. 
malicioully, and profecuting an indiftment nuihciuiiffy. In .in1; 
adfion a man cither claims lome title, or complains of an injury; **''**^- 
and therefore if a man only think fo, the law allows him all juft 
remedy {/). But then if the plaintiff's demands arc unjuft, lie is 
to be punifhed by W'ay of amerciament, pro fuljj clamore fno\ and 
befides, no man is to profecute an action without finding of 
pledges; and where an action was vexatious, the plaintiff' was 
amerced proportionably fitj. But indeed, this remedy being but 
formal, the aft of parliament gave the defendant cofts: however, 
the ancient form of finding pledges, and being amerced, is ftill re¬ 
tained ; and though it is true that it is nothing but form, yet the 
principle qf law which makes the difference is ftill the fame (/). 


(fl) Sec 3. Aflize, pi. 13. 7. Hm. 4. 
pi. 31. ii.ifM. 7 .pl. 

(A) z. Wilf. 146. 

(f) Fitz. N. B. 110. 116. Jones, 93. 
(rf) z. Inft. 362. 

(4 Ante, 223. Cro. Eliz. 701. 1. 

AoU. Abr. III. 1. Salk. 174* *• Hawk. 


P. C. c. 7Z. f. 8. 

(/) See SuUejf ». Mott, 1. Wilf. ■ 19, 

(f) Ray- >8o- 

(A) Ray. 135 . 

(1) 4. Co. 16. 

(^) Finish Law, 189. 259. 

(/) 3. Bl, Coni. 275. 


And 
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And befidcs the cofts, if it appear that an a<H:(on is brought mereljf' 
through malice and vexaiion, a good adlion lies upon ftiewing 
forth this fpccial matter. So where one man nrrdh * another 
for a great (dm of money, when but a fmall t<ne is due; or 
where a ffr.Miger, who is not concerned, biit'.gs an action; in 
either of thefe cafes a good action lies. In the c,i(e of Dffw v. 
Su'tr/in ((i)f the plaintilV declares, in an action on the cafe, that 
the defendant having arrelfed tlte plaintiff in Ali.ULJlx^ and in¬ 
tending to detain hiini n gatjl, fah'j et 7 n:'iit!cse told the Iheriff, 
that the plaintiil’ owed him live thoiiland pounds, and that he ought 
to take bail accordingly, and that he was kept in prifon feveral 
days, and verdict for the plaintiff; and the pliintiff had juul^- 
ment, bcc.vufe he had ij^ecijl damage by fi'ch parlance. An adion 
on the cafe in natin c of a confpiracy was brongi t igainfl: three [b), 
one was lound guilty, and the other two nor gu'itj, ; and by the 
Court, it is good ag iinlt )iini«th. t i'; fonirl guilty ; this adion' 
was brought to the int.'nt to kc('p Idm in prif)'! for default of 
m.mucaptors for three iuinJod pounds nli )r:\r ,7 ihi're was no 
raiife of adion (r). The enfe of C!ianil’rr!a!>i v. was 

for malicious indidmc.it rm Ibnute 8. /''r . c. 2. for proeming the 
defendant to be arrcllc 1 in another man’s name; and held the action 
lies; yet it is laid titerc, that this julgn'ciit Was rcvcrf.d in the 
exchcquer-cliamhcr : and this rntfr was mightily controver¬ 
ted. And it is true, the judgment in that cafe was rcvei fed, but it 
was not becaufe the adion would not lie, but becaufe he was not 
irididcd of any oifence within the llatute, as .appeared upon tha 
fat^l: as it was let forth in the indidnicnt; fo that it lie had been 
convided, he could have incurred no damage; for the Court 
would have arrefted judgment. In Qirlioti v. Mill (1’) the cafe 
was, that the defendant, being apparitor un ler the bifhop of 
Exeter^ malicioufly, and without colour 01 caule of fulpicion of 
incontincncy, of his own propci malice, piocured the plaintiff, 
ex ofjiciot to be cited to the confiftory-court, tS:c. and ther^ to 
be at great charges and vexation until he was cleared by fentence, 
which was to his difcredit and great cxpcnces; it was moved, 
that the adion lay not for thi^; for he did not cite him but as an 
informer, and by virtue of his office; bur, per Curiam, the 
adion lay; for it is allcdgcd, that he fulsj it 7 nalitioie caufed him 
to be cited upom pretence of fame, when no fuch offence was 
committed, and avers, that there was not any fuch fame, fo as 
he did it malicioufly and of his own head. In an adion on the 
cafe againft churchwardens (/9, for that l\\Qy falsa, &’c. to the 
intent to draw the plaintiff within the ccclefiaftical cenfures for 
adultery with A. S. and the declaration was, that they confpired 
to do it, and the one was found guilty, and the other not guilty; 


(a) Michaelmas Term, 31, Car. 2. 
j, Sid 414- 
(^) i.Saund 328. 

(<) GunAon’seafe. 

In Michaelmas Term, 1659. cited 


in Loww Bfnrdmorc, Ray. 135. 

(.'■) Cro. Car. 391. J' ties, 31Z. r. 
Roll Rep 63. 

(f) Dament v. Rudock, i. Roll. Abr# 

113 , 


yet 
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Robert# 

agmnji 

Savill. 


yet this being but an acbif^n on tlio cafe, it lies. ‘“If caufe B. 
to be indited for a i.ominon*ith tiiior^ upon which indictment B, is 
acquitted, he may have his at-^Ion againft J. {it). 

But I muft tell you, that this action ou^ht to be handled with a 
'great deal of caution, after i iit: gr.wd jury have found the 6.Mod. 137. 
bill upon their oarlis. jbit ind-ed, iinh !. ihe bill h^'. found, no 
adion w'ill lie, for that the i)nily is not dams^'Tl j neither is it a 
good ground ofaclioii or inditlnienr agiinlf a man, that ha barely 
procured him to be lalfely inuiv;ted; hut thors mult be exprej^s 
mtilice found, that it may appear that the proieeution was not for 
thc'fake of jultice, but to gratify the p.U Ly's peevilh revenge or 
malice {b). 

So that upon the whole w’^c aii. Acrtr.n, that the judgment 
muft be affirmed. 


{^) 

(/>) An artlon for .i ni.ijxioiis piofc- 
Ciition Will nor he, if ptektUe caup ajipc.’i 
on tilt pioct'td,n(;s ; and botli luiihc^ .iiid 
\vantol'/"o/W/( cituje .irc litn (firy to fiip~ 
port tins kird of .iCtion. Johnil- ne v. 
button, i, Ttim Rfp. 42S. Ilut lilt 


want of pi00title caiife finll be evt-lence 
of tndirt. \ intl r!io aftlon will lit, .lU 
though rlic !),Uof nidiiftmc'nt bediffOivc, 
Wilks V. Tc nil,1.11, 4 T'-iiii Rop, 247. 
<;i the giaild juiy ;<tii!.i il o,.,^ 
P,ill,lid V. Vvnn,, 2. ‘-'lii'Av, 51. MoiR.in 
•It. Hughes, 'I'enn Rei>. ly. 


Mcmorandtim. 

TN the vacation after the Term, Sir Samuel EyrE, Knigbtj 
^ one of the Judges of the court of king’s bench, died 011 the 
tenth d.iy of Siphmbi-r 1698, at Lancajicr.^ on the northern cir- 


Cafe 2 IX. 

I. Lcl. Ray 349, 


C c 


VoL. V. 


MICHAELMAS 




MICHAELMAS 1' E R M, 


The Tenth of William the Third, 

I N 

The Kins:*s Bench. 

O 

Sir John Holt, Knt. Chief JuJlice. 

Sir Thomas Rokehy, Knt, 

Sir John Turtoii, Knt. 

Sir Thomas Trevor, Knf. ^‘Itfornev G^neraf, 
John Hawles, Solicitor General, 
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IJariifon Cage and Ills Wife. Cafe 21 e, 

T his is an action on the cafe, wherein the plaintiff declares, ifthtre be mu-, 
that in confidcration the plaintill'would marry the de- 
fendant, the defendant proniifed marry him, and that he 
had offered himfelfto her, butthat fhe refuled him, and had married 
the other defendant. may maintaiu^ 

First, This a£lion does not lie. Indeed it might be other- 
wife in the cafe of a woman ; fur a marriage is an advancement 
a woman, but not to a man, as appears in Jane. Davis's Cafe (a)^ breach ef 
and in the cafe of a feoffment caufa niutrimonii piwlsaiii [b) ; promi<b,' 
which (hews, that there is a great dirfeicnce between the two cafes s.c. i.Salfca^i^ 
of a man and a woman j for it is a breach of a woman’s inodclly S. c. Carth.467i‘^ 
to promjlc a man to marry him, but it is not for a man to promile S- C. ift.Mod,. 
a woman to marry he^ HoK, 4'jt:: 

Secondly, Here is no tune laid when this marriage was tcYbe j S.c. i. Ld.Ray.' 
and itmay be flill. ' 3*6. 

' 1 'hirdly, The confidcration is ill; it is no more than, “ I 
“ will be your hufband if you will be my wife it is no more i. Roll. Abr. 

than this, “ 1 will be your mafter, and you lhall be my fervant feJ,*’ *2. 470- « 

Cro. Eliz. 79. 

Cart. 273. I. .Sid. 180. i. Lev. 147. 99. 1. Keb. 886, 6. Mod. 156. 172. 3. Lev. 65. 

a. balk. 437. 555. 2. Stia. S50.937. 1. Com. Dig. 8vo. 208.211. i. Bac. Abr. 285. 3. Bac. Abr. 57^, 

(a) 4. Co. (<■) Carter, sao. 

^ 6 ) See Swlnburn'. Efpoiifals, 74. 

C c 2 Fourthly, 
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Harrison Foi’RTHLy, It is not reafonablc that a ymnig womanfhould be 

^airji <;au;2;ht into a promilb. 

Cage ^ ' 


AND MIS Wife. 


*[412] 


E co'itra. First, Th'* action very well lies ; and certainly 
rr:arna;:t: is as much advanLCuicnt to a ni.ui as it is to a woman.. 
And 1 am lorry that the Counfcl on the otlur fide has fo mean 
an (.pinion of a '^ooJ vminan, as to tliin'c that fhe is no advance¬ 
ment * to a man. vv*. fay that wc h,.ve offered ourfeives, 
and that jhe di l refufe ns ; and thoiigli we do iRit mention the' 
portion, it is wdl cno.igh. 


fJelf. Lutw. 68 . Holt, Chief''fujilce. Why Hiould not a woman b,c bounli by 
j^sLk X promlfe as well as a man is b'” iu.l by his r Hither all is a 

** ' nudum patium^ or elfc the one prcwnilc is ac good as the other. 

You agree a woman fh.ill have anaiSlion; noa^ v\hat is the confi- 
deration of a mail’s promife ? Why, it is the woman’s. T'hcn 
> why Ihould not his pjomife be a good conilderatioii for her pio-" 

miw, a? well as her proinile is a good confideration for his ? T'here 
is the lame p.aiity of u afoa in ti;e one cafe as there is in the otlicr, 
and the coniidciaiinn is mutuil. As for the cafe of tlie wi/ti 
frivhcvtl^ that goes iijR)!! another reafun, there being a feoffment 
ot lands and a (■onditi(’'(t annexed to it j but this here is upon a 
oontiacl. In the cccleliallic.il court he might have compelled a 
performance f’f this promife ((/) ; hut hercijidecd llte has difiblcd 
he ift-Jf, tor Ihe lia^ m.iine(l another. 'I'hen you might hav'e given 
in evidence any lawful inipedimcnt upon this action ; as that tlte 
partieswere vvitlnn the Lcviucal degrees, i^c. tor tins makes the 
promile void , but it is olhcrwife of a prc-contiact. 


7't’KTov, I'here is as much rcafon for the one as 

for tile other i .nid IIiilci,i7ih'i (h.h-'t in Vuughini^ is plain. 


Rt^KrBVj ‘'fuft'ur. If a man be fcanck.li’/.ed by words, per 
q:rd vn:t: ,nionutm a good <i(!dion lies, and why not in this 

cafe {i>) r 

Ti.'RTon, ''-fufttce. This action is grounded on mutual pro- 
nnfes. 


Holt, i'hhf 'Jaiu-r. 'I'he man is bound In rffpeail of rhe 
woman’s pronnle ; it i!ie make ns ne, he is not bound by his pro- 
mile, and then it is a nudum parliwi , fo that her prouii.'e miili 
be gonil to make ins luMufy ain’l'iing tolv.r ; and then if hci' pro- 
mile be good, ivh) tlic-uld not a good action he upon it ? 

Judgment for the } l-iintifT. 

(a) Buffet' now ihc M.ni.ii't A^t.j 6 Cco. x.c. 35. f. ij. 

I'i > 1 . Rw'l F,?p. 7 ;. a. R'jll lo. b. 


Odes 
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• Odes itodii:!} Clark. 

7 'rinity lettn, 10. ll'iil. 3. R:/!i 

OiR B. SHOWEPv.. I'/iisil-nn a.}ioi> oi'of..ij)c brought ng.'iinfi' ifade- 

^ the fltcriff. III which the pl.untirr'Jee! ifcs, tliat the defi-ndant apiiut 

arrefted J. S. by virtue of a /fit-.i/i-, but (•}'< i-.otoiic of vvhatcourt, 
and afterwards iuHered h!c,i to tC.ipe : and now the ihcriffmoves thai he arrefted 
in aiTcfl of judgment, and pictem!'-:, tb.ir tbo proctf. is not Weil the party by vir- 
fet forth in the dtclaralion. iJiit the lh<'iitfcrtiinot t tkeadvantage tue of a /rfuw, 
of erroneous [irocefs. Here is luhicient in the detiarafion to ^^**'*>5 
charge the fheritf, and to Ihew be ha- been gmUy of a breach tffued^ 

bis duty ; aiui if vve l).ivc alledged fifhcient autliority for the IhcrifT hg go^d ? * 

to take him, it is well enough. Ante, 8.402. 

Northey e contra. 'I'he exception to the declaration is, that 
it cannot ajtpear tit your lord/liij), upon this record, out of what 
Cfuirt this writ iilimi. It i.s only faid, that the plaintiff arrcflcd l^salfc. 272. 

S. vlrlutc CH]i>jiia :i /nrnis clc latitat in general, without,faying Cilb.Ex 82. 

that It iii'ucd out of iliis court j and they have latitats in one fenfe 4- Ahr. 

in the tumnion plea', tliat is, llicy luive wials in which the word ' 5 - 5 ’- 

latitat is ufed. Mow liion.rh a flici ilf fitall not tak;; advantage of 

, -I ‘-'1, , , , . , ,1. JltnnKcp. 

erronfous proLi'j!,^ jL-tne iuall take .a.v.uir.iKc or jjt.l rants y and 

this is a void writ, for that it docs not appear out of what court 

this writ ihues ; an.i ii r wilt ilfue out of the common picas, and 

be made rcturoabLj neic, it is void. 

Upon rca.ling tlv declaration the words appeared to be, qmd~ 

“ dim bicvt'd’’ da ciiriis djin, rcr. apud IVcjtmomrftcrinmy* 

without fa',ing onr c,i which court it iliued, 

Rokkr Y, ''fufiicc. A latitat goes out of no cc'urt but this. 

"['UR I'OK, 'Jiifiiic. Every one imagines a/i7/rV^7/to go out of 
this court. 


Couis’SF.L. T'hcn it is hrrjc da 
fuch thing in nature as a “ dc latitat.’' 
“ breve VOCAT. lat.tai.” 


liiitnt" and there is no 
It fl’.ould be, “ quoddaon 



* Object. Whether prcfuut. fait in cu, id Jom. re^is will not # 
imply this court ^ 

Resp. They arc .all the king’s courts ; and here it is always 
Paid, “ c^ratn ipjo rege.” 

Holt, Chief jnftice. Suppufe he had faid only latitat” in 
general, and had not faid “ t'o. dcm. / cj/V,” would not that be 
well enough 


[ 414 ]• 


Let it flay (a). 


(a) It appears, S. C. Ld. Ray. 397. 
hat THE Ccu-RT faid, that t.-.crc js no 
writ propeily called a writ of /aiiha but 
hat which ililut out of the King’s beirli; 

C c 


and tlicrilidrc feemed to be clear of opj- 
nii 11 for the plaintiff'. But it was ad¬ 
join ntd. 


3 


I'he 
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An in<1i£ltnent 
, afainfl t'le 
keeper of New- 
oATt for an 
^ fliew 

'■ that the priibncr 
. wasinhiscuao* 
as ieifiir of 
tfjat prifon. 
'i.C.i-Salk. 272. 
S. C. Holt, 279. 
S. C. 12. Med. 
226. 

S. C. t, Ld. 
Kay. 424. 

Ante, 137. 
l.Sid. ao8. 439. 

An indi^ment 
, againil a gaoler 
- for fufFering an 
rfcape, mu ft 

■ fliew that the 
prifoncr was 

commit¬ 

ted. 

€. Mod. 72. 

S6. 111. 

Ante> 202. 413. 


Tlie King aga'uifi Fells. 

ClK H. SHO’WER. We move upon two fevcral indiftments 
of /'VA'V, the keeper of Newgaii^ for lulFcring Berkenhead and 
Rayes to elcape out of gaol, &c. upon which indiftments FellS’ , 
has been found guilty. 

And now vve move in arrelt of judgment : 

First, Upon indidlmcnt. It is not faid, that he 

was in cuflody of Frlis as the keeper of Nctvgate ; fo tliai he might' 
be in his keeping torlioully, or out of the gaol, and perhaps he ne¬ 
ver was within the gaol oiNm'gate^ and then the leiling him cfc^fpc 
is no crime } and to fiy th.it Fells did negligently permit him to 
efcape out of the gaol, where he was not laid to be, will not do. 
And no indiiLtment fhall be taken by hitemlrnent \ tlic fadts muft be 
certainly allcdgcd, that wc may know what to anl'wer unto. 

Shcondly, It is not faid that Berl-enljcfid was in his cuftody 
lawfully, or that he was to be there until he were difeharged by 
law. 'I'o oblige a gaoler to keep a prifoiier, there mull be a legal 
commitment, and there ought to appear a lawful warrant to charge 
him ; and therefore if he did not come there by a lawful war¬ 
rant, the gaoler is not bound to keep him until he be difeharged 
by law : and perhaps this Berlcnhcaci might be only committed 
until the next fcllions, or till cx.'.mination by a fccretaiy of ftate, 
&c. 

Comb. 114.295. 


'An indiftment And, THIRDLY, It is only faid, that he was there charged foi 

, m an higjj treafon, which might be onlv by fame or licarfav. 

. flating only that ° o . . j 

'■ the prifoner was charged with high treafon, is 3. Com. Ujg. “ iic.ipt” (.4.. z.). z. Bac. Abr. 

■. 240. 245. a. Hawk. P. C. ch. ly. l. 2. t. 14. 

* [ 415 ] 

^•IfE^rfo/ivfufter * Fourthly, As to Rayei's indic'Iment. It is faid, that he 
was committed in cxeeutioii to i he gaoler ; which is ill, for it 

ought to be exprefi'ed, that he .vas commiued to the cuftody of the 

ft, 1 1,1 1 _ 

w. 


SHERIFF, who Is the pri;pcr officer : and why fhould Fells he any 
... - more fubiedl to be anlV.eia'ble for thefe efcapes than any private 

"2. Bac. Aiir. 243. 4. Bac. Ahr. 444. 


An indiAmcnt 


; .... ... -- Fifthly, It ought not to *'avc been, thatpermitved him 

(q qfcape without fatisfaClion made to the plaintiff, or perfbr^nance 

that judgment, &c. for it is to the fheriff, who is to fee the pu- 

was not“r" J . & ....-rx- I 1.’,_. A. 


inadr. 


niftimcnt inflidted or fatisfadtion made. It is not in the gaoler's 
power to perform the judgment. 

Northf.y. Thefe indidlments are very extraordinary in the 
frame of them; and certainly, if turned, would not make goodde-* 
clarations. The word isnot good; they muft flaew * 

how he was committed,for that “ onerat,'* is uncertain; and though 
■it is faid, he was charged with high trcaibnt yet it is not faid, that 

w'heii' 
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When he efcapedi he rferaained fo charged as all the precedents are in 
adions of e&ape. 

Rokeby, 'Jujike. There is certainly a difference between 
aStiom of cj'cape and indiSfmenti, 

Trevor, Attorney General. The gaoler Is an officer of whoirt 
the law takes notice, and he is anfwerable for cfcapes as well as the 
IherifF. 


As to the objedfioiii that it Is not faid that Berkenhead remained 
charged with high treafon at the time of his efcape j if the fadt were 
lb, tfien Felh might have taken advantage of it at his trial, and he 
would havebecnacquitted.-—So a general allegation that the judg¬ 
ment was not fatisfied, is well enough : if it was fatisfied, it ought 
to have been (hewed on their fide.—Then the indidtment is ex- 
prefs, that Berkenhead was in /V//'s cuftody in Newgate as gaoler, 
"had not there in cuftody of him as a private perfon. The greateft 
exception is, that it is only faid generally he was charged.^ and does 
not fltew particularly how j and perhaps in adfions of efcape the 
precedents may be fo particular, becaufe the party muft fhew how 
he is entitled more than any other perfon, and to afeertain the da¬ 
mage muft diftinguilh the peifon j but here the king is a fovcrcigji 
and truftce for the public, and he need not diftinguifll himfelf, or 
(hew how he is charged. 

* Holt, Chief'Juft'ue. First, The charge upon him is as 
gaoler of Kcugaie^ and you do not fay Berkenhead was in. New-- 
gate. 


Secondly, You fay, he wz’i charged fot high treafon-y now 
that might be, and yet he might not be committed for high trealbn. 
Snppofe he had been in cuftody for debt or felony, now he may be 
charged with high tre^fon by another perfon, and yet all this while 
he was not rommitled for high treafon. And in indidfments for 
fuftering perfons to efcape, it muft appear that the party was law¬ 
fully committed (a). There was an indictment {h) for fufFering 
two perfons to efcape qat commijft fuerunt by the jufticcs of peace 
for ortences ag.iinft the ftatiite of Forcible Entry ; error wad 
alfigned, becaule it is not fet out how the commitment was, whe¬ 
ther upon a view of the jufticcs or verdift on the indiiSlment; and 
fo it appears not whetlier he was legally committed; and the Court 
held, thajt it being but inducement to tiie offence, and after verdidtj 
(hall be intended the commitment was legal. 

But,* THIRDLY, without doubt gaolers are chargeable for 
cfcapes. Indeed, if the gaoler be inl'ufficicnti the (hcrift is anfwer- 
able. 


Adjournntur (a), 

(<i ) See Wiilktr^s Cafe,Cafes Cfo<Law, was arrcAedon the third rxttrftosf 

92 ; Rexu. OiLtniff, CafCro.LawiZps. vi%, that it was only faid thae the pnfoner 
(i) Rexv Wright, I. Vent. 169. wa> With high treafon, and did not 
(f) The cafe was moved again in the fljew that he was’ ewtmitttd for that crime. 
Hilary Term toUowjiig, and the judgmcitf c S. C. Ld. Ray. 424.. 

C c 4 The 


Tar Km« , 
aiaifijt ■ 

fz&LS. 


. Salk. a7«< 


[ i, 
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An order of re¬ 
moval diJJaigii! 
on appe^ Is ori- 
Ip concluflve as 
agaJnA ttic ap- 
fellant farijb ; 
but an Older of 
removal affirnti.d 
is conclufive as 
.againfl Ml pa- 
rijbfs wirli re- 
to fettle- 
nitnts g.iincd 
anterior to the 
order of iiine- 
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S. C 1. Bar. 

K. E. 226. 

S.C. I. I.d. Ray. 
^94. 425. 
b. C. 2. balk. 
5 * 4 - 

, S, t. .Sett. & 
JRem. 2.24. 

S. C:, 3. .‘^alk. 
x6i. 

S. C. Holt, 572. 

’ S. C* 2. Burt, 
aaa. 674. hoy. 
S. C. Fort. 312. 
Ante, 163. 209. 
396. 

Elackerby’s 
Cafes, ibS, iSp. 
790, &c, 

%, Salk. 492. 

: ^ Com. Dig. 
'605. 

7 *. 

kxd. Co, lot. 

7 


, » 

n 


The Parifh of Ricclin iir-a'inf The Parilli of Henderi; 

TT was mov ed to qiiafli an orU r of foflions which was made for 

t)ie re.'iWA’.d (.1 a poor fellow fom ihc paiilh of Ricilip to the 
parifh (it henn^'n. 

7 'licy f-t forth an 01 di r of two jiilf ires of peace, by which he 
was renioved fuit of all from llmiou) Uevden. Upon 
appeal to the fe,Tunis he was feiu back a^’.un to Har^-oiv, 
'I hen H.irrow fends him to Rici'iip, who appe..l, and the oi'der is 
affirined. "I'heii RiceUp lends I i-'v to / 0 oa 4 v.-, and hrutlen appeals; 
and that appe.d is difallowed. And iijioii this appeal he was fettled' 
at RiCilit), 

j) 

'i'he ORh*r by which he w.’ -, f. ntfre-m R ': ^!i!> to IL'nfkn is not 
gcod. Tne Tatiite of jy. i\ 14 . Cot.2- c. 12. e'ves an authority 
to lend poor pci Ions to tiie jdae< of their lalt Kgal fcuicnienl ; 
iitid tlKrcit.re thcjufiices, at their f fhons, having once fettled this 
perfun at AbV-'/;/, .-.nd I'o c.\v.ciueJ tiicir authorit), he is not to be 
removed ag: .;i. 

Sir B. Sfowi p. I iiope r.his oidcr fhall be ou.nnicd, for it is 
at that h \r;;s legally leitbnl, v June iic had four pounds 

a-ye.ii'/■ir/n/'/; he waa in^vci i'-gah^ Ttilod at Ricciip. Wc 
fay, that Linup is o.oL conciad'u’, Un- l.h.it we wcie never before 
heaid; for an appeal t?. hiid „ id i^o.ickifivc between the 

parties; Inu fn.ill a conibn; enoi; ollw Lcn tw</jiai i/lies conclude 
unoiiier paidh ? ij.-C: ide i/.e/'tw has [iie'etili i! ay unit IfattOiv, 
by coiilcnt peih.ps that fha!! ne-t coi.eiud; kiLilip, wiiicli i.s 
A thud {•aiifl., and a f langer l<. the a['pa,-l Lef,v,.en lUnden and 
Hart Oil. 


jfe COt.ltli. )1 liiLi 

tleiiicnc elLv/lune, it 


Lp e\;ii‘d ha.'.n ih 
V. o.ilvi be l<i:neti;i 


.v,'n that 
‘L- 


he had a legal fet- 


SiR JhoJiov. JR. Crnr c.f i^ this: ’I'hc parifli of Rdilip 
r£niove liiiii to Jlii.^Ln ; tt.an Rn,; o ipiieals, and tiiat apjxnd n> 
difallowed ; but it apjs’Uing upi.n the (aeo 01' tiie order that lie 
was legally fettled at iw/.A.', ttut order euglvt not to have bet n 
liitev/i.h.' qu.dlied. 

E CGutta. 'I he nrll rid. r was from Ijarroxv to Anv/zp, and 
that Older was adjudi. •, d nC'. n an appeal by I lot raw ; then 
Ricelip fecids him 10 Jf .'V; tit r, v.liich wc fay tliey cannot do, for that 
they wtre concluded. 

Holt, Chirf "Jiijlkr. ’vVlice the juflices of peace*^give a 
fpecial rcafon for tiv^n fettlenient, and the coiiclufiori whicii they 
make in poirft of law wiil not warrant the prenufes, there we 
will rctJbify their jut'gmcnt ; but if they had given no reafou 
at all, then wc would not have travelled into the faiSf. Rut 
here it appears, that he had a freehold at Henden which dc- 
feended lo him. Now if, this man go and live there forty 
days, fhall he be difturbed ? No certainly. And though they 
adjudge this not to be a fetllemeflt, yet we determine it otherwife 
according to law. 



*Kl:chaclmas Term, lo. Will. 5. In B. It. 


But it was faid, that the jiifiices h.ive adjudged the met¬ 
ier upon an appeal between RiLchp and iitiicu'u.'y and that this is 
conclufivc. 


Turton, ‘Jtijlicc. No, fince it appears tliat this order was 
good upon the fpceial matter. 

Shower. This matter comes here upon the whole for the 
Opinion of the Court. 

* Holt, Chief Jujlicf. Ihit fuppofe he had f ild his efiate at 
Jh'uden^ why then his fetdement cc;;{ d vu re, and pcrltaps he 
might have acquired another eiiewh'i,;, .u\l tlrcreforc Ri..-!'h 
may well be coneluded ; for thi^ be (he pie.ec of hi-. '.'*t 

legal fettlemcnt, ami then tiiis pariiii mult nai.nt.dn him till 
tney find out another ppirilh wiioie lie w.is ]alt { auiliv OrtleJ. 
'J'he queilioii heieis, \Vhat was the lad place at whicli he was 
legally fettled ? 

"i’uRTON, ^fuftice. If it appear ti\it tJiev have a-'indped .i 
legal ictdement winch is not le, we rnjy (puoii l.iat ordwi, wl.eic: 
the Ipeeial nutter appears upon tne older. 


iJoL^r, Coicj fvjhiw 

RoRKJ3y, fuf 1 
whether the boarding lu 
a l.eeiiold, the oneb'J'.g 
and If lb, I fhouM be ol 
den. 


'i'll. it l.s Coe. 

th'ii'rjir tiiis thd'.'lee ii-d 'ni'p 
,d r'-i 11 a i-g'i] 1 '-(i m, 01 io- i' 
at /'ho./ /, ('fd Cl- ('(Per ;t le ■ 

cj..ij.K/n la.ii ih - K clemeiit is Til 


■■cii. 



'rURTON, fijUre. i'ere feiins to 1' 
tor Riteiip ar.-l Hcnch.: v.".le r.(K 11 . ■ 


»■ nlij 


(a 1 j, ., 


Holt, C'Atf f ifi-.e, I'Jut Riuip \.aa no third p'^ilbn, f.jr 
Ricelip vras concerned. 

'fuRTOM, Jnf ice. It plainly app- -t' now, that//,■/../' / is har 
place wheic tie vv<,s leg.dli lecied , and',,;;'.' nor Ah\c.'pKnd 

him thithci ? 


Koi/r, CJ'trf Jufu . I 'hts f how ih '!!. r tl:' 
and down fiom paiiih to r ai f j nuie e' 

julticcs ot tivr peace’s Ollier. i..uw d. the na .n 
have tliCjudgment ot the Court uj'v,n 'ha vw.ch- 
was legally lettlcd, and the del.^^n oi the voa'a. wr 
ters beiore us. 


rate be lent up 
\ieilrt by the 
h; re win', to 
hare th;r. man 

to lav all mat- 

•> 


diiowi..?. Wc f.ty, tiiut tills null 
for that he lud a fieehuld ,it Htnilen. 


.e.t httjed at 


n 


/ f 


Holt, CJdif'Jufiicc. Hint the ac'jt; iic.-.tle.n of the jufiices of 
the peace wa«, that he was fetcied at Ruebp, and wc c.;nn'..t lalfify 
their * judgment > tiiougli it be lilegal, wc cannot correct them in 
ti&j of which they are I'ole j udge s. 

Shower. I'v/o jufiices or ptuce cannot fend a man over 
to any other plhce than hii iuli lejai iotdvmer t h .f-<re an 

.'ip/aaly 


,Ti:e rbRisH . 

Of Ru-i,m> 

<1.;. rfJ 

Till Ihvil I1.M 
Of filNpEIf. 


*[4lS] 
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TubPAKiSM appeal, and why (hould they have power to fend him over after art 

«r RicKtir appeal ? 

Holt, Chief "'fuflice. Let a man be fettled where he will, wef 
are all of opinion, that a man may go and live where he has an 
ejiate-, and therefore that he might iuve goiie to the place where he 
had a freehold. 


agatrji 

.1KX Pahish 
or Hxndxn. 

a. Salk. 324. 

536* 


Mjournatur (a). 

(rf) Thiscafv wai aj^ain dcSated in tlic 
Hilary Term followuij;, wjicn Hot -r, 
Chief yi'ftiCc, and Gou i. d, fujiuc^ weif of 
opinion, tli.it RiciUp, by tlie confiiin.itioii 
of tile oidericmoviiig him from Iljno^cXit 
Ruilip, was now conoludcd agam/l .dl 
perfons and plates from conte/tnig tliat 
Ricthp was not the place of his lall leg.il 
fettlenitnt, S. C. 2 S, ilk. ^24. T1; .le a o v, 
yitjiircf'w.is of <)[iini<in, that it thoiiM be 
condo five againit lluno-.i-, but nt.t ag.unit 
htnion. RoVj.nv, yfuc, w.V'i'i opi¬ 
nion, tJiat ibc appe.-l m tiR (tflinns vvas 
notfin.il In .my eafe, but lint it miglitbe 
tiinovtd into the king’s bcndi, and cx... 
niiiicd iliiit upon It. iiieiiti., S C t. l.d. 
Ray J25 /tndon aceount of tli.s dole- 
reiiLcol upiiiioii no judgment w.is given. 


r.iit it ftems, th.U an order of removal 
ib conclufive on the apfilhnt pa- 
- jb, not only as to thep/uijl> rcnicvingj but 
•is to idl’ahir piirijhii with relpctt tofiS.- 
tlements.inteiior to the Older ofrtmov.il, 
Rex ‘v. Stoney 'Stratford, 2. S.dk. 527. j 
I'lit not as to link-vents iiibrequently 
g.i.ned, Rex V. Slienfield, s,, Salk. 492. j 
Rex V. Filingtowc, 2. Bott’a P. L. S10. 
jil 761. Hut an Older iiw t/fif is only 
ceiiiehifivc .as between the contending pa- 
i.lhtb, Bedingtesn v. RIngflon Bowfey, 
2. .S Ilk. 4S6. Caitli. 510. Ciience/tei 
v. Coin St. Aklwlns, IJtirr. S. C. 17. 
Rex V. Bnde-iiham, Kwir, S C. 394. 
Rex y. I'ertlcy, Bun. S C. 425 Re* 
V. l.eivh. Child. 59. 


Cafe 2 16. 


The 

J cannot 


ftflions 

CCIllillll, 

hut muft irJici 
for d.fobtd.efice 
^ to their Older.— 
If they can 
IJrier payment 

14.C. 

Salk. 442. 

W''' ■ 

* ' r . 

.. •'-I 5 

V 


M 

fuit. 


The King fhu.-Jr Pope. 

OMl^^KSSON moved to qu:ith ;ui order made by tl'.e jufticcS 
of peace at their leflioiis for f rvunis zi'ages and cofts of 


F'irst, They have committed him to pi ifon for not perform¬ 
ing it, which they cannot do •, they ought to iiavc indiiled him 
for difobeying their order [a). 

Secondly, 'The juflices of peace have ho power to compel 
the payment of fervaals wa^es (b). 

Holt, Chhf J'ljlice, Let it be qnafhcd, nift. 


(11) See the t.ifi. (;t Sh.Tc-old ^1. Hollo¬ 
way, 2. Stra I''C2. 2 Sllf. C.if. KO 

( /i) I'I't jull.cus III iit.ice h.ive .ivtho- 
rity concerning the w.'.,,v: of fudiUi ..wits 
K, ale hired undti ilie R.ituU 3 E!\e, i. 4. 
hy the year Ibr the ft iv.ee ol hi.lh.ini,''-v ,biit 
not othtrwife, Rtx -v Cli.m pion, C uih. 
156. ; for though by t.he ft. tutx tbey .%te 
Only iinpoweredtofei tin i.itc.■!wagi',yet 
tliey may alfo order paytii-nt of th-m, 
RtXii. Gcuch, 2. Salk. 4.; I.; ancht the 
order be general,the Court will intend that 
the ftrvant whs eim.l 'yt-d in hulh.'odiy, 
Rex v. Gregory, 2. S.ilk. 484.: hut it it 
fppear, that the ieivant is the valet ot a 
rgentleniAn, or thejouincymanofatrader, 
the order is bad, Rex e*. London, 2. Salk. 
442, ; for the jultices h.we only juiifdic* 
tion in cafes ot Inifts.indry, Ri-x ei. Helling, 
Stra S. Atkins'Calc, Fort. 3IS. AivS 


now 1/ the flatute 20. i 7 .1. 2 c, 19, 
“ All complaints, differences, and dii- 
“ putes,betweenmaltus and ftrvants in 
“ huflsandry, hired for a year or longer, 
“ tr between maflers and artificeis, 
“ handicraftmen, miners, colltics, keel- 
** men, pitmen, gbfsmen, potters, and 
“ other/tfAcuriri employed fgi anytertain 
“ time, or in any other manner, may be 
“ he.iid and determined by one juffice. 
“ of the county or place where the mafter 
“ ihall inhabit, although no rate or .sffcfs- 
“ mint of wages have been m.ide that 
“ yt.ir by the .Jutlioes, provuip.d that 
“ thefum in queftion do not exceed tea 
“ peurds with regard to any fervant, nor 
“ fve pounds with regard to any artificer, 
“ JC-c. or other labourer j and if the wage* 
“ ordeied arc not paid in one-and-twenty 
“ d.iys,thtramcma/bclevied by dillrels.’' 



jiichaelmas Term, lo. Will. 3, In B. R. 
Ahnfon agauifl Spence. 

T^ORTHEY moved to qu.’fli .m order tiut was made for the 
mauitaining of a bo/i n d-ihild when it w is born in lauful 
^ ’wedlock , becaule it is only laid, that the hulband was it Cadiz. 

Secondi V, Then here is a fum in gi fs ordered, which is ill, 
Befides, we fay it is a contrivance. 

Sir B. Snow 1 r. None cm be a baflard within the ftatute 
18. Eliz. c. 3. f. 2. but thole who aic baltaids within theftatute of 
Stillborn Children, 21. y{n. i. c. 27. ind no one"^ will fay that 
till? woman was within that ftitute I gmu this child could not 
inheiit the luilband’s ellatc, but th.it goes upon the p11t1cul.11 rules 
of difccnts ; but this child is witliin the Ihitute of 43. hiiz. 
c. 2. and the father Ihouldhive riaintiin..d it. 

* I have another fatal exception to this order It is faid, tint 
he was not there when the* elnld vva*' begot <r b( in, in the dif- 
jiindfive, which is ill , for he might be tin re it one of tholt times, 
and he might be ablent the w'hoL* Ipacc of t. m, both when the 
child was begot, and uhen it was boin. 

Holt, Chief Ju/tue. Suppofe a red aelion h dbienbiought 
by this child, and biff irdy pleaded, nuift not tlie bilhop hive cci- 
tihed mat he was ..b dtird ’ Indeed, whcie a mm is a muiut^ there 
mult be a fpeend I iftaidy certified, for that the bifhops own fuch 
.1 one to be legitim ite. But heie the fatlier being btyo*nd lia. 
Whether this child is not nullim films (a) •' And wnat if he be 
born within lawful nutrimoiiy, jet whv is he not within theftatute 
of 18. Eltz, c, 3. ^ Is not the child bom in idiilterv ? As to the 
cafe of ftill-born childieii, that ffatute is a peiiil hw, and to be 
taken ftriitly. is it not an unconfeionable thin for tne hufband to 
keep this child, which was got by another man^ Indeed, thcothcr 
exception requireslome eoniideration. If thechil 1 be notabafta’-d, 
the order is ipjo fado void, it is cut of then juiddidtion j they 
iMult take care th.it it b., a biftaid. 
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An order of two 
luftices tor the 
inunttnanee 

the hazard t,hli 
of a marrud'U^o., 
man, mult thtw 
tint the hulban4 
liad w aeeejs for 
the fpact of Jtttjf 
vm^tantceedenc 
to the birth} for 
it IS not futh- 
cienttofiyonly, 
thatiht hnlbrnd 
was / tyonJ tin 
/ 1 

•[420] • 

S C C.rth. 

469 

S 0. Salk. 4Bt 
S C Hojt} 507. 

S C Sttt Ac 
Km 136. 

S C I f.d. 
Raym 395 
I Silk laz. 

4 Salk 434* 

Stia 51 925 
ro-'6 

R R H 379. 
a Com Dig. 

“ Baftard* ' 
(A.) 

1 JBott’s Poor 
i-awa, 39s 
I Bat Abr. N 

Comb 418. 


Nor I HEY. 
was deiiveied 


But the jiiftices have undcitjken to fiy, tint flie 
of .1 male baft ird child , .ml the reft ft mds 


indiftcrent whethei 
not intend it. 


he was h.-rv in the me in while , you will 


SnoWy^R. It would have been void if joti l.aJ only faid that 
fhe was delivered of a baftard-child. 

^ • 

Holi, ChuJ Jujlice. The order muft b quafh’d , for *t 
tnuft appeal, that he was not here ail the (pace. If he was 
here cither at the begetting, or at tjjf^ |nth of the child, it is 
fufficient. 

Let the reputedfather be bound over to appear here. 


(<f) Ste r rriiii Rep 101 tlut a baAoid being nu'hui pun. applie* only n 
the cafe of m^cniantej 

'I'he 
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; Cafe 218. The King againjl Overfeers of Shcpton Mallett. 

hmandamuswiM A MANDAMUS was granted to the justices of the peace, and 
Dot lie to over- -Cx- overfeers of S/jepton Mallctt^ to give an account for 

femtowcount, certain monies which they had received, £icc. 'The iulliccs and 
^that thtre W overL,;rs m;.k;e a leturn, that there was an account given of their 
other reme- monies, and that tlicy lud clifpofed feveral f nns in filch particular 
manner, &c. 

Per Curiam. Both tL: ^-tirrn .ind f',-: writ o(maruLimus are . 
very ill (a). 

Holt, Chief'"f,'f}'ice. You have find in your writ, that 

you could not have your ■ icnKdy, 

Turton, f’'f!ice. 'I’ll Jt ought, to Imvc apperr-d as vvell in the 
writ itl'elf as upon the fu j , •Ihom of the Counl. l at the bar. 

(n") See RfX V. M.ivr.r (if ■'a 1’:, fht 'It fcivliint cint M 1I1 ik; -ny objcftioD 
5 'rtrm Rt’p- wIkii il r. I'.i (' tf t > li . t-jit .tfcit. 
alter il nfhi n liai. been iTi.kI'. tu ri ■ i s, 


tv,; , ' 

VxiSa&v 525. 
531. 

Ante, 314. 

6. Mod. 97. 
4. Term Rep. 
246. 
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Coot ay/t-n;] Lyncli. 


If judgment 
from Ireland be 
alfermed in En¬ 
gland, execution 
cannot iifue in 
England for cofts 
of the affirm¬ 
ance, but It may 
in It eland. 

■S. C. I. Salk, 
fjat. 

^S. C. Carth, 
4<5o. 

S, C. Lilly. Ent. 

|auC. 12. Mod. 

'S; C.vHolt, 372. 
38 . ,C. 1. Ld. 
■Ray. 427. 

Yelv: n8. 

Cro. Jac. 535. 
Cowp, 843. - 
2. Bac. Abr. 
3 J 7 - 


QiiESTTON in this cafe w.as, Wl'.elnt.' a iuciirmcnt given 
'*■ iiere in the king’s bench upon a will of 1 iroi on a jvuigiiunt 
in h'tland, could b.- cxecutcvl liere in I or the colls.? 

for thatc.xecution had been taken out againU lIic parly who was 
here in EnylonU. 

Holt, Ch'u'f Jufi'ne. Wh.itcver judgment the Court gives 
here muft be executed in LcUind : here can be no te(i,itum 
into a firrcign county, the original judgnient being given in Ireland. 
Would you execute a judgment by piecemeals? Shall you exe¬ 
cute an acceflary part of a judgment, when the principal judgment 
cannot be c.xecuted Jiere? 

Rokeby, Jtjiicc. Execution muft follow the nature of the 
original adlion, and this Court is to fend a mandate to the Judges in 
Ireland, to fee that the judgment which was given here be put in 
execution there [a). 

Holt, Chief fujiice. I am of opinion, that this execution 
ought to be fet afide. ^ 

And fo BY THE Court, Let a fuperfedeas go, quia crronice, 

(a) See 22. Giv. 3. c. 53. by which Ireland is dcpiivcd of appealing to the 
courts in England. 



The 
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The Cafe of Mr. jennins^s of Clare-Hall. 
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Cafe aabl''^ 


^OUNSRL moved, upon a retuin to a mandamus to “Thc£;v«>,v, If 
^ “ uuifter and h.li(t'.v3 c'f Ch.Aiir-[lto reftorc of a. 

to his fellowfhip oa Mr Die‘bias's foim lition. T^W 

They return th-jir fever::) iKitutcs, hi:, and that by one of them 

THE CHAMCEi.r.oR is npjjolPted to he their v isrroR, and therefore to°JLL«rf«^ 

tbcmajicr is not ob!ip,ed to admit Mr. 'Jcii::in<'s to his fcllowfhip, daticiu. 

ta-re being A visitor, S. C. ante,4oi^ 

ixr Til.- 1 • r e- • . r T Poft. 45»* 4S3* 

V RIGHT. 1 tale this return to be very inriitncicnt; for 1 agree, , 

thut \\lierf there is a ^tiurdl vifitcr., tliat iie ought to be applied ** 

to : but here 'i :-iM c hancei-lor is ondy a viJ;tor to fume partieu- 454. 

lar purpofes, as appears by the context of ihe ilatiite, which fays, Catrh. 93. 

“ If a man be giulfy of fuch purt’ciilar crimes, why then in omni- S. Mod. jSj. 

“ bus.y iy\\” that is, in all fZ>/«gx rtialinv, to tliol’e fa£ts, helliall be *, 

fubje£t to THE chancellor. ‘ * 


Seconoly, The ling cannot appoint a visitor to any p.ar- 
ticul.'.r foundation. J.ideed, to hofpitiils., isbe. he may appoint 
\ilitors. So that it fignifies nothing, though King James did 
puiko A visi roK ; lor the Ccinitij's oj 6VV/rt’founded tins charity 
in privrrho'-.LW ici lit.nittr. So that this is wholly a lay founda- 
ti'jn (a) \ and it dots not appear to be for fpiiitual matters. So 
a loiindation udjlva. nr. 1 1 orond. is lay, though it be adorand. ; fur 
eveiy man is bouiul to pi.iy to God. • 


'i'fllRDLV, 'rhclcatiltesofmy Lady Clare., who puts themaffer 
and f,.ll()vvs, founded by her, under the power of the chancel¬ 
lor, do not lubjcef thole fellovvfthps which w'cre foundevl after¬ 
wards to his power. Thcrcfoie fincc wc liave no other re¬ 
medy, I hope we iii:dl have a peremptory mandamus gra,ued by 
this court. 

L font? a. As for what he fays out of the return, I flialJ not 
.anlu'er it. 

First, I lake it, that no peremptory mandamus ought to go, for 
that he is not duly clecfeJ. 


Secondly, Whether he be or be not duly defied, the exami¬ 
nation of it does not bd»ng to this Court, but to another jurifdic- 
tion. T'hefe ffUcws are the founder's crcatuies, and mull be fub- 
jeet to the lellrKlions and limitations that are preferibed by the 
ftatute?, which fay, that the majority of the fellows and the 
mailer fliall chul'cfo tiiat the majlers confent is abfolutciy 
nece/fary: and here Dr. Blith is the nialter, and does not think 
fit to confent and chufe Mr. Jennings fellow. And here is nothing 
in the ftatute to enforce the mailer’s confent, i. Rol. Abr. 530. 


(it') Thait'ie corporations of univtrfuies are lay fouadations, fee Rex v, Yice- 
ClumctUor of Cambridge, 3. Suit. 1C47. 


So 



' -t 
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The Case ok * $0 in Petcrhoufe there cannot be an clcdion without the mafter^s 
Mk.Jennikgs, confent. 

OK 

In the next place, here being A visitor appointed by the fta- 
tutes, this Court will not interpofe. 

. Thirdly, If this caufe had related to the old foundation, there 

*had been no doubt of it. Now it is faid, that “ in omnibus THE 
“ CHANCELLOR fhall be VISITOR.” 


Then, fourthly, Profert hie in curia is not neceflary to be 
in a return. 

Holt, Chief yuji tec. To what purpofc fliould it be produced 
in court, when nobody is here to demand oy"' f —As to the merits 
of the caufe : How can they biing in Grangers, and make them 
fubjecSt to the reftridtions impofed by the founder ? Though 
there be a visitor for the fellows founded by my Lady Clare j' 
yet, Whc'.hcr the power of this vifitor (hall be extended to the 
new fellows ? is the queftion. Whether there muft not be a new 
incorporation of the fecond fellovvfhip founded by Dichins f 

Rokkry, yujlice. Dichins’s charity is to be difpofed of hy 
the maik;r and fellows, hut it does not feem to relate to the old 
ertablillimcnt (a). 


Adjournatur, 



(a) It fioei not appe.'ir that thi-: rafe 
was ever dfxidi ri, i. Burr. igi. Biiftliat 
mw engrafted iello\vfhips, if no ftatutes 
he made hy tlic foundeLS of them, nuill 
follow the ongiml foundation, and be 
lubjcfl to the fame difeipllne and judica¬ 


ture, fee Orern v. Rutherforth, 7. 
Vezcy, 47^. i Attointy General v. Tal¬ 
bot, ■5. Atk. 667. ; I. Vezey, 78. ; Rc* 
V . Bilhop of Ely, i Bl. Rep 76. ; and 
St.John’s College, Camhiidge, v. Tod- 
dington, I. Burr. Rep. 158. 


Cafe 221. Okcll Sudlmv. 

Power of a rural '^HIS is an aciion of debt upon a bond for forty pounds, wherein 
dean to grant ad- 1 the plaintiff declares as adminiftrator to Thomas Rider., and 
frtiijjltranon. that adminiftration of all the goods, &c. not exceeding 

d. Mod. 134. above the fuin of forty pounds, was granted to lumhy Dr. CarU 
dean rural of Fradjlmn, within thediocefe of Chcjler, who 
CaiLj. ^ peculiar jurifdiclion, &c. 

The defendant pleads, that Thomas Rider had goo 5 s, &c. to 
above the value of forty pounds, viz. to the fum of fifty'^pounds,* 
at Fradli)am, within the diocefe of Chefter ; and that the bifliop’s 
official had granted the adminiftration of all the goods, &c. of 
Thomas Rider to Sarah Dutton, and traverfes absque hoc 
that Dr. Cartwright, the dean lural of Fradjbamy had any power 
to grant the aforefaid adminiftration to the plaintiff as he had de¬ 
clared, &c. 








^ijchaetmas Term, lo. Will. 3. In B. R, 


* To this plea the plaintifFdemurred, and fhewe4 for caufe that 
it is double. 

Holt, Chief You fhew for caufe of demurrer, that 

the plea is double, and wants form, &c. Now let them fliew, that 
the plea is not double, nor wants form. 


V 

QKTtL 'V, 
againjl - ^ 
SuBl«W. . 


Answer. Then, with fobmiffion, it does not appear that 
this bond of forty pounds was out of the peculiar’s jurifdidlion at 
, the time of Rieier*s death. It 1 , faid indeed in the plea, that he died 
at Fradjham., but it is not laid where this Fradjham is, whether 
wilhin the diocefe or not. 

Holt, &}ief Juftice. It does not fiy, that it was out of the 
archdeaconVy, 

Answer. It is a dean rural. 


Holt, Chief Ju/lice. But you Ihould have fhewn fome fpc- 
cial matter to ouft the peculiar. 

Answer. The peculiar has only juiifdi61ioii of forty pounds, 
and we have Ihewed, that the teftator had above forty pounds when 
he died, and travcife that the clean ruial had power to giant admi- 
niftration ; which is the gift and matcual part of the declara¬ 
tion. 


Holt, Chief JuJlue. It docs not appear he had above that 
value within the peculiar junld»6Iion. 

Then this plea contains double matter. 

Itisfaid, that Thomas Rtder^ at the time of bis death, had above 
forty pounds at Frgdjham ; and alfo, that adminiftration was 
granted by the bilhop’s official; fo that he has jumbled all toge¬ 
ther ; and therefore the inducement is ill with thefe faveral fadls 
jumbled together, when either of them alone might have been a 
good plea, and a fiifficient anfwer to the declaration. 

Then the traverfe is ill, for it is matter of law, Whether 
the peculiar has a right, or not ? which cannot be tried by the 
jury. 

Answer. It is a matter of fa£I, Whether the peculiar has 
power to grant this adminiftration, or not ? which we are willing 
to have teied, and we have no other to try it. 


* Tlfe cafe of Price v. Simpfon (a): fackfon leflec for years by j^c 
feveral leafes of lands, fome m the diocefe of Tork^ and fome in ^ 
another peculiar in the fame diocefe, devifes thefe lands to his Ton, 
and made his daughter, a minor, executrix: the mother admini- 
ftered durante mneritaie : and per Curtam, Adminiftration (hall 
be granted in two places, viz. one within the peculiar, and the 


Oth^r 


(b) Cro. Lliz. 
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0Ktt.L 

aguinjt 

^UDLOW, 


0 om\). 196. 
Cro. JuC. 555. 
Palm. 98. 


Other by the Archhij 7 iDp of York \ for the archbifliop fhall not 
have any prcroi'i’tive here, becjufc this peculiar was firft derived 
out of liis jurij 'iictioii. U heic this cafe is exprefs, that both thefe 
jurifdifliojis are confiftent, and that Tiir Pt.ci;LlAR and th? 
BISHOP too ni.ay at the fame time grant n.it two ad;ri!niftrationa i 
and io it w.is rJolvcd in that cal’e of Price v. Si/iipfon, 

But it is cluputed, W^hrihei this peculiar had any jurifdi£lionat 
all ? 

Holt, Chief Jnf ice. Not faying that it 'was out of the arch- 
de.sconry nialtcs the [.ka immaterial. ^ 

Let it ft.iy. 


- Cafe 222. 


Anonymous. 


Both an aPlion 
and an wfii-ma- 
Uon On 5. if'(US. c. 
4. mud be in ttip 
proper county. 
Ante, 225. 


TJOLT, chief Jvf ice. It was rcfolved lately by ten of TffE 
June.Es, that no adlion ofr/r/i/lies in W£.stminst£R-Hall 
for exerciling .a ti adc contrary to the ftatutc 5. j&V/z. c. 4. out of 
the proper'connty. But the p? ofecutor is reftrained by the ftatute 
21 . Jac. I. c. t. 


1. S.alk. 373. 4. Mod. ii}5 153.1(54. 6. Mpd. 128.220. Ante, 225. i. Com Dig. ‘'Action on 

“ .Stanite” (U.). 3 B.ic. .\br. 555.—PutTn, li^c c.»f_ ot Sl'.j.n.m v. Htrbeit, tlut the 21. i. 

*.4 01 ly itflmini t!y, piccctdim;-. on penal (hitiite, ill tin |;,yc,- i'.j win ic the inloumr before tlie 

pairing of til ■„if inl.Jit luvi (utd m the aii wlU.i!. ihcjuyiiMoi courts, “ by action, bill, pljtiiit, 

“ fuit, orinfonnatlon.” 5 },. 'I'tnnRep. 109. 


Thtzi.jac. I. And wc wercalfo of opinion, that this ftatute 21. fac. 1. c. i. 
c. I. dots not (.^^tends to acts made before that ait, and not to lublcqucnt 
a^^ts of parliament. H.^LE, Chief ftificc^ was always of opinion 
.j.fince that ad. againft the Cafe of Hughes^, according to our refolution. 

.4. Salk. 372. Andr 25. Carth. ,}(!5. z. Ltv. zop a, Srr.i. 108 j. i. Bac. Abr. 40. 3. Bac. Abr. 

' a. Hawk. P. C. cli, 26. f. 34. 


T 


TTcylinfg cirjinJ} Haftings. 

HE PLAINTIFF as e.veciitnr brines an adtion of ineiehitatus 


'" Cafe 223 . 

A\, conditional 

it and ^ (llJui-j'fit for goods l()id by ,tlie tchator to the defendant, 
,«* 1 ‘w'U piiv,” Thedefend.ini pleads “ no->i tijjunipft itfra fex nunos and in 
' v/.u avgid "the evidence it .ippeared, that the goods were fold fix years be- 
,, ftatute of Liini- fore the aiHion was brought &:c. but that the defendant faid 
to the * plainlift, when he demanded the moneyj “ Prove^it, and 
[ 42$ ] “ I will pay you.” 

s.'c. 1. .Salk. Holt, Cbief f ujlicc. Wc are all of opinion, that this is a 
29. new prornife, and lhall charge the defendant notwithftanding the 

s. c. Carth. ftatuto of Limit.itions. For to fay, “ Prove it, and I will pay 

4-’n. ' " _ , 

S. C. I,; Mod. 223. ■ S. r. Holt, 427. S.C. Corny. 54. S. C.‘r. l,d. Ray, 389. Cilb. L. E. 178. 
a, Ld, R.iy. ijoT Enil N. P. i.jo. 3. Dac. Abi. 517. Cowp. 548. Douglas, 629. 2. Burr. 
lOyj. 2. Tcm R'p 7bo. 


taiiona. 
* 
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<* Vou>” is *s much as to fay, If the goods were fold to the Htrifire ^ 
telrator, 1 promife to pay you for them. 

We are also of opinion, that if a man acknowledge a debt Acknowledge 
within fix years, though this is not a piomife, yet it is an evidence * 
of a promile (a). As in the cafe of trover and converfion, though 
a denial be not a converfion, yet it is an evidence of a conver- 
fionfil. a.V«it.isa. 

' earth. 471. 

I. Salk. 29. I. Com. Dig. 8vo. aao. Gilb. L.t, ajS. 


(d) The ftatute of Limitations does not 
deRroy the debt, but only fufpends the 
remedy, 5 Burr. 2630 ; and therefore the 
ilightelt word of tuAnenl dgnint \m 11 take 
it out of the ftatute, 2 .Show 126. mnr, 
though made after the commencement 
oftheaAion, Yeav Fouiaker, a Burr. 
1099.—See 3. Bac Abr. 517, 518. 


(^) But fee 6 Mod 212, tliat the very 
denial of goods to lum that has a right to 
demand them, is an actual converfion, per 
Holt, ChtrJ JtJiue. — Vtde 10. Co. 56. 
I. Cro. 162 f. 2 Salk 655, 2. Mod. 
245. 3. Mod. 2. $ Mod. 172. 
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HILARY TERM, 


The Tenth of William the Third, 

I n 

The. King’s Bench, 

Sir John Holt, Knt, Chief JuJlice, 

Sir Thomas Rokeby, Knt» 

Sir John Turton, Knt» 

Sir Henry Gould, Knt. 

Sir Thomas Trevor, K?it. Attorney General* 
John Hawles, Ifq, Solicitor General. 



% 


Memorandum. 

G ould, King’s Serjeant^ was this Term made One of the 
Judges of the Court of King’s Bench, in the place of 
Sir Samuel Eyre, Knt. deceafed.—And Darnel, 
Serjeant^ was made King's Serjeant^ in the place of Sir Henry' 
Gould, Knt. 


* Parkhoiife againjl Forfter. 
Trinity Term, 9. Will. 3. Roll. 363. 


t, Ld«Ray.4t4«: 





'^RESPASS. On a fpecial verdi£t the jury find, that the A 
plaintift’ was a houfekeeper at Tunbridge^ and let out lodg- •* 
ings to Grangers, and alfo furnifhed them with ftable-room for 
their hwfes, &c. and that the defendant being a constable, quar- 
tered A DRAGOON at the plaintiff’s houfe, for which this a^on ing« and 
is brought, nEhMuh^tanif l 

drink and {ko* / 

vldesAahIe-roo(n,forthecoinp4ny who refort there, for health or pteafute, !a notliaUe, under iW ' 
mutiny aft, to h»vcJJJitrs billeted upon him as upon a perfon keeping a puhlic-hatfi ; and therefiN-ef ^' 
if THE coMsTAStx quarter a on Aich ifoKjeleeper, he ia liable to anfwer in an aftfon of 
for the damages fuch dragoon may oceadon.—S. C. Salk. 3S7. S. C. Carth. 417. S. C, x. Ld.Ray,^f 
'479. I. Show. a68. %. Rod. Abr. S4. Kely, jo. Pabtt. 3^7. a. Roll, Rep. 345. Hutton, xob^;^ 
l.Ca 3z. Raft. 40J. Moor, 877. Hetlcy, 49. Latent. 88. Dyff, *6d. tka £U£‘6 m. 398^*^ 
4. Co. 123. Jae. 224. 3. Bac. Abr. 18a 
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P*mvH»’'SE 
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foKtua. 
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The quell ion is, Whether the defendant can juftify this ? and* 
Whether he ha*: adted in purfuance of the late adl of parliament 
made in the ninth year of his prefent majefty ? 

Before the llatiite 4. Sc 5. JFill. and Mary^ c. 13. f. l^. (a) the 
billeting of foldicrs v/as wholly unlawful; but by that ait, and 
alfo by the 9. IVill. 3. c. . it is lawful for the conftable to quar¬ 
ter foldiers upon public-hcufes } but if the conftable billet them 
\i\'iQn private hoi/JcSy a goodaiSlion lies againft him, and there is 
all the caution imaginable ufed that private houfes Ihould be ex¬ 
empted from quartering foldiers. Public-houfes have a different 
confidcration in law from private hittfes of this nature; fqr a 
good aiftion will lie againft an innkeeper for refufmg to entertain 
a ftranger (b). ^ And an innkeeper has no hire for his lodgings, 

and is anfwerablc for any goods ol his guefts which happen to be 
loft infra hojpttium: but otherwife it is in cafe of lodgers in pri¬ 
vate houfes, for the landlord theie is not anfwerablc for the lots of 
their goods, and before the late adt of parliament, 3. & 4. JVilL 
isf Maryy c. 9. it was not felony for a lodger to take away the 
landlord’s goods, though it v'as with a dcfign to fteal them. 
'I'hcn a liveiy-ftahle does not alter the cafe, for that is an enter* 
tainment only for hoife**, and not for guefts ; and it is found here, 
that tins ftabic was only for tlie ufl* of the lodgers ; and the ftable 
being part of the houfe, cannot be taken neither for a livery-ftable, 
whidi !■' diftindt from a houfe, as was ruled in the cafe of The King 
V, Aiarriott (c). So that we are not within the confideration of 
an inn, nor within any the four pariiculars mentioned in the adt 
wiiich feem to deferibe inns and public-houfes (d). 

E contra. 'I'his adlion is brought againft a poor conftable for 
doing his duty, fo that we fhall be mtitled to all the favour the 
Court can gi\c u'-. And I take it, that this cafe docs not depend 
upon the conihudiion of any adt of parliament concerning tipiing~ 
houfs, but ineii.ly upon the late adt of parliament for billeting 
loldiei.-.. Nov/ they would exempt this houfe from quartering fol- 
diers, by f.iymg, trial this is not merely an ale-houfe nor a livery- 
Jiahle, but'that it is of a mixed nature. N ow if it be fb to be taken, 
vet I fliall Ihcw it to you to be within the adt of parliament, 
*Bui, fay they, this is not an houfe of entertainment generally for all 
the king’s fubject*;, as inns aic , but if this evafion fliould prtvail, 
a great many ale-houjes vvould coniine their bufinefs to a particular 
fort of peopie : fo the //.v.-x near the river-fide would entertain none 
but watermen; f> an inn on die Northern road is not uTiiverfally 
ufed, it IS only for people travelling that way; and yet I hope that 
this is an inn to all intents andpurpofes within the meaning of the 
adf of * parliament; and fo at Epfom, and thofe public places, 
fince tl^y entertain any body that comes there, either for die air, 
pleafure, or health, and they refufc nobody that comes for either 
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of thofe purpofes, tliey are as much within the ftatute as any inns Parjchovs*? 
whatfoever. Another realbn is, that the intention of the adt is to 
comprehend thofe that fold ale by retail in their houles } and if he o**t*** ; 
had fold metheglin^ he had certainly been within the exprefs letter 
• of it; and why not in this cafe ? The membra dividentia of this 
adl, are the public-houfes and the privai> boufes. If it be not a 
private houfe^ it muft be a puhllc-houfe ; there arc no middle fort 
of houfes. 


Then I obferve this upon the declaration, that though the gift 
of the adlion is for billeting a dragoon upon the plaintiff, yet 
it is not faid that he was quartered there contra voluntatem of the 
plaintiff. Indeed, it is faid, that we caufed the plaintiff to find the 
DRAGOON with meat and drink ; but there is no fuch thing in the 
verdidi, though indeed, there it is faid to be againft his will, 
which is not in the declaration ; fo that what is actionable in the 
verdift, is not taken notice of in the declaration j and that which 
is adtiopable in the declaration, is not found in the verdidt. In 
the verdidt it is faid, that it was againft his will; but not fo in the 
declaration. In the declaration, it is faid, that the defendant caufed 
THE DRAGOON to be in the plaintiff’s houfe, where the plaintift’ 
found him meat and drink ; but it is not faid fo in the verdidi: fot^ 
that one or other of them is defedtive, by reafon of which defedt 
the plaintiff cannot recover. 


Then the conftable is not refponfible for confequential da¬ 
mages. He (hall not be anfwcrable for the outrages which the 
DRAGOON may commit, who is a free agent; and he is himfelf 
refponfible for his own injuries which he ofters to any perfon. 
Indeed, in the cafe of a bcaft, the owner is anfwerable for all da¬ 
mages that may be done by his cattle, the beaft not being a free 
agent: But the ftatute provides a remedy for damages done by 
the foldicrs thcmfelves. 

* Holt, Chief fujlice. If a conftable place a dragoon 
where it is unlawful for him to do fo, he muft make fatisfadlion 
for the confequential damages; as if the dragoon (hould, out 
of a frolick, let the drink about the cellar, or do any other preju¬ 
dice, the conftable is refponfible for the damage that enfues; for 
fince fhe placing of him there was unlawful, it fliall be taken as 
if the conftable had put him there on purpofe to do an unlawful 
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Jdjottfnatur. 

Afterwards, in Trinity Term following, the whole CourY 
were eff opinion, that the adlion was well brought, and that Judg¬ 
ment ought to he given for the plaintiff. 
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EASTER TERM, 


The Eleventh of William the Third, 
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The King’s Bench. 


Sir John Holt, Knt, Chief JuJiice. 

Sir Thomas Rokeby, Knt, 

Sir John Turton, Knt, 

Sir Henry Gould, Knt, 

Sir Thomas Trevor, Knt. Attorney General, 
John Hawles, Efq, Solicitor General, 


» W V 

I Jupees, 


I'lic King agahijl Dr. Burrcl. 


f" J “^HIS is an infoimation againft Dr, Burrel^ for executing 
the office of CENSOR of the college of phyficians, he not 


1 


having taken the oaths as the ftatutes do diredl. 


T'o this information the defendant pleaded not guilty, upon 
which the jury find a fpccial verdidf, which was very long<^ 
but, 

7 ’he Tingle queftion is, Whether this be fuch an office, and 
place of truft, as is within the ftatute of 25. Car. 2. c. 2. and 
the new ftatute i. IVilL let Mary, c. 8. which require the taking 
of the Qjths ? 

pRp Rege. 1 hold this to be an office within thofe ftatutes. 
1 will confider the nature of an office. In the Latin, the word 
qfficiuni' fignifics the place and duty of it, and therefore an of¬ 
fice irgenerajly taken for a place of truft : fo in ftatute 3. Jac. i. 
t. 5. it is faid, “ that no Popifti recufant ftiall exercile any office 
<* or charge.” So in his Law Oidlionary. ^ Finch, 

Now I will confider whence this office is derived. The ropl 
authority is the fupreme office and charge of our conftitu- 
tion, and of our government and has likewife under him die 

D d4 care 
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S.C,Cini^yt. 
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3.Bac.Abr.f)i^!\' 
I. Hawk. P.'C, 
ch.«. . 't 
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Titt KtKc care and prefervation of all his fiibje£ls healths; which office in 
tjjjg particular is exercifed by the ceiifors of the * college in fub- 
*' ''****'* ordination under him; and therefore thofe who have any branch of 
*C 43^ 1 theregaloffice, ought to betermedofficers under him; foarewatch- 
men, &c. (a). And thefc censors are not only officers for the 
college, but they are defigned for the public advantage and benefit, 
to take care of the people'^ health, by fnperviiing and corredling 
all offenders againft the rules and methods of phylic. So Judges, 
and thofe who inflicl: puniflnncnt, are officers: and the ftatute 
15. Hen. 8. c. 5. fays, “ that the college of physicians was 
“ incorporated for the good of the commonwealth.” But it is 
objected, that an inferior civ;l officer, as a conftable, watchman, 
&c. is not within thofe ftatutes. But Lhis admits of an eafy an- 
fwer; for thefe officers arc wholly fervile and fubordinate; but 
thefe CENSORS arc judges, and may fine and impnfon, and make 
rules and orders, &c. and not altogether fubordinate. 

E contra. I take it plainly, that this office is not within the 
ffatute, which has wholly a reference to the public adminiffration 
that concerns the public peace, manners, and government of the 
people ; but thefe censors are not officers appendant to the go¬ 
vernment, they only dc|)end u[ion a private conllitution which 
relates to the parricuiai fucnce ol phylick. It is an office of art 
and fcicnce, and the principal thing is knowledge ; it dues not tn>* 
termeddle with the g<)vcinment, or wi'h public afi'airs. It is no 
more an office than a (ch>'»n]mailer’s place. 'I'hen it was never 
known, that any of thtfe CfNSORs did at any time take thefe 
paths j they never lonkid ujion themfclves to be within this llatute. 

Holt, Chief 'JuJlue. 'I'he only quellion is. Whether this is 
a public officer^ or not ? 

Rokkry, fujlicc. I do not think but a Popiffi cloiHior may be 
a gooddoclor to a Protellant patient; but I do not think that a 
Popilb !>,ovcrnoi' can be a good goveinor for a Protellant fubjc£t. 

Holt, Chief 'Jujlice. A\ e, but a Popiih cenfor is not lu pro- 
jier to fup^-rvile ana inlpciSl all the Protellant phyricians. 

At^ournatur. 


(d) Year Jook Fd-w. 4 p], is. 9. Ci\ *18. 
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C^fe 227. 


* The Bilhop of ChcftersCafe (a). 


The arcbiijhiji ’’T“HE bishop had moved for a prohibition to THE DKLE- 

hasapowertiver 1 G.\TEs, to whoin he had appeal^ upon a libel againft hin\ 

Kaji^.egans, in the ECCLESIASTICAL COURT. ' . 

and may deprive 

them for an offence committed againlt the fpirlcual duties o.f their office ; bnt if if nit libel alfo 
contain chaige -of .1 nature cognizable by the temporal courts, a fi-ohil.imti (hall go as to thofe 
chaiges.—S. C. i. Salk. 135. 7. Med. 5$. 117. i. Salk. 106. 294. Carth. 484.^ . ' 


Siudire^ If this be not the cafe of Davids. See 1. Salk. 134. Farrefley, 56, 
Dr. fFiitfim, the ^Mondam Biihop of St. 117. t» former tdimr.. 

Wright, 
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WiiTGHT, Serjeant^ now argued that no prohibition ought to TlIr'^:sho3•o# 
go, ibr that the libel here is concerning fpiritualmatters. And Can ru » 
without queftion the archbifliop, as metropolitan, has the fupreme Cas*. . 
iurifdiclion over the biftiops, and every thing that calls itfeif ec- 
, cleftaftical (aj. So fays Archhijhop in his Reg. 177, 

which was printed in 1592. Indeed he talks theie of the high 
COMMISSION COURT ; but however as to this matter it is the 
fame thing j for I confefs the archbifhops are tied up only as to 
fuch matters as come within their ecclefiaftical conufance 
And no inftance can be given where a prohibition has been granted 
to reftrain the archbifhop from reforming his clergy in matters of 
this*nature which are mentioned in the libel. 

The firft charge agalnft the bifhop is, for fmQny\ and certainly 
this is fingly ana purely an ccclcliaftical offence, and depends 
chiefly upon the canons of the chuich, as appears in Lyndc- 
' wodey 397. at the General Council of Chalcedon. 

The fecond charge is, for taking exorbitant fees for giving in- 
ftitution, which is wholly of a fpiritual nature} and by the 135th 
canon it is cxpreflly faid, that “ no money ought to be taken for 
“ inftitution or collation.” 

The third charge is, for mifapplying charities^ and converting of 
them to his own private ufe, and though I do agree, that this mat¬ 
ter may be redrefled in Chancery^ iUxin a commiffion of charitable 
ufes\ yet here the defign is to infliit a pumfhment on thg bifliop 
for this ofl-'ence, which is not pumfliable m any other place. 

* The fourth charge is, for cettifying a falfity under his epifeo- * r . 1 
pal feal, in a matter which very nearly concerns the government j ^ < 

for he has frequently certified that feveral perfons had taken the 
oaths, when in tiuth they had not taken them. 

This is the cafe as it ftands before the archbifhoj); and I hope 
your lordihip will not prohibit the archbifhop fiom proceeding to 
enquire into thefe offences, and to punifh them by ecclefiaftical 
cenfures. It is true, tbeygiound their fuggeftion upon this, that 
thefe matters are punifhable in the tempor^ courts, as in the cafe l her. i|S. 
of Slater v. Smalbrook [c) '. Prohibition on fuggeftion that the 
fpiritwal court fued one theie for forging letters of ordination } but 
the truth is, it was to dcpiive him becaufe mere laic us-, and no 
prohibition was granted. But this is no objection, for the profe- 
cution hSfe is of a different nature, it is pro falute aninue^ as in 
the cafe of Searl v. Williams (d). And fuppofe two or three of 
jhe crimes mentioned in the libel, of which I have only repeat- 
eiil a few^ were of a temporal nature, yet you will not grant a 
geHerai pftuition as to all: indeed, a confultation may be qmady 
but a prohibition quoad^ i^c. is a rara avis in terris (e). 


(«) I. Bl. Com, 3S0. 

(i() 11. Co. 49. 

(f) I. Sid ai7. See aifo y. Sid t^t. 


(J) Hob. a88. See alfo t. Keb. xax. 
s. Keb. 215. 

(e) 2. Keb. zij. 


Holt, 



T«» BirHot or 
C»*'n e*’s 
Cask 

T, S>Ik 134. 

3 Lev C4 
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A f»gg'J^or C0)1- 
t taininj; all t/e 
^ Jafli of tht caft, 
j^ought to bi en 

i fdwtne Roll 
att ironon 
r/«)r t( frab bitioii 

made 
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hi 
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IloLi, Cute/'fiflhce. If It be a matter th?t relates to the duty 
of his ofiire, as a caiile of deprivation, &c they may proceed, 
and fo If IS in the cafe of pcijury by a clergyman, he m-'y be pio 
fecutvd in tht spiritual court, though the came is oj 
temporal c''iaia cc, b’lt you will not go originally there. 

Sir C Showi-r. ii/;. *Stry^fi»r’s aigument flicws, that there 
are many po i ts \t,n doubtful and difficult, therefore I pray that 
wc may det arc upon i prohibition. 

Hol 1, i oirf yrJ^ice If he wnre mH punifhed there for a 
temporal offinc.., it would be 'nnthcr natter, but wliat was^the 
ground of Ca it ly s C Jf ^ Wh^, be was deprived for adting 
againft the duty of his plic" 

Gould, ‘Juj\ue ”1 he Chuith h s always had i power to clear 
thcmfelves (b) In tht Stcond hJhtuU (c) \t appears, that in the 
time of Htnry tht Sixth the clergy’s extortion, were complained 
ol, which were leditiled amongft thcmfelves. And the cafe of 
* Sladtr of Birmingham^ in Tiimty Trni^ in the lixteenth year 
of Chailis the StcoiiiJ, IS a full authonty in point, it was for forg¬ 
ing oidiis, foi which he was puiiiihed iii the fpiritual tOurt. 

Rokfby, yujlice. Suppofc a cleigyman commits a temporal 
offienec h) whith he alfo aeis agamll the duty ot his plate, fliall 
we pu hibit the fjjiiitu 1 court from puniihmg him m not doing 
Ins dutv '■ in the Cajt. of Piopatus (d)^ jouhave good learning 
as to this mattci. 

Holt, Cbtf fujiue. If you do enter your fuggeftion on the 
Roll, you fhall enter all the feel, dut it may lemain oniecord for 
evci. 

Wrighi, Snjtant, Their defign is only to delay us, and to 
get oft for h\ months. If they have any thing to oftcr, I defire 
thev may doit now, and entei it upon the Roli. 

IIoi I, Chief fujiue. Indeed, whepei'^r )mu move for a pro 
htbitieii.^ it IS fuppofed thit the fuggeftion is entered upon IHK 
Roll, though this is not pradhftd 

It was laid by the Counfcl, that if the prohibition is not giant^Sdj 
we generally enry iAa) the fuggeftion in oui pockets. 

Adjournatur. ^ 

At another day this cafe was again debated. ^ 

FIolt, Chief ynp ce. 7 he trclefiaftical men are governed by 
diffirent laws than other men arc, and therefore wertbt to 
proper judges of the matters of fadls fet foith m Tfj^ tilBkli* is 
the ft 'tony and the chanty pet vithdi And*^e taking nfmonry for Afn 

(fj 4 Inft 5J6 
Da\i$ Rep 3 b 


(<») 5 * P'Ph 59 

(b) f </ c 3 c. 4 


dination. 
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^nation. Indeed, it feems ftrange that a man fhould give money 
tatting on him the cure of fouls. 

, Sir B. Shower. Here the queflion is, Whether if thecqf- 
tom be to take fuch and fuch fees, and the party take more than ^ ^ 

' * the cuftom allows, this is not conufable here ? Indeed, if Jjfe had \ 

done any thing in general againft the duty of his ofEce, it might '.I 

be otherwife. [ 43^ J' 


. Holt, * Chief JuJiice. I do not know why they (hould not try Vent. 139. 

a cuifom which relates only to an ecclefiaftical perfon when a lay * 5S*‘ 

fe^is not touched. So in the cafe of a penfton by prefcription 265.T74.* 

there lhall be no prohibition granted (<?). But that is not the cafe, cra riiz. 81a, 

for you have not fuggefted that you ought to take any thing by Cio. C*r. aji. * 

cuftom; you do not fay there is any cuftom for you. * 47 - \ 

1. Mod. 

Per Curiam. Take a prohibition, quoad^ &c. (h) *76 ^ 

3. Mod. ^684 < \ 

In the cafe of Crook v. Sampfon and Another^ churchwardens (r), ” 

Libel in the bilhop’s court of Exeter for a feat which the church- ’ \ 

wardens affigned to one M. in whofe right the plaintiffs claimed. 

The defendants there, who now piayed the prohibition, preferibed 

by a queefiate for the feat as ancient, and belonging to their tene- ** Mod. 358. 

ment in tV. and that they, and all thofe, &c. had ufed to repair. Ra^4& 

, It was doubted whether this prefcription in the nave of the church ' 
be good; but m an aijle it would be good. Thf Court in¬ 
clined, that fuch a prefcription in navi ecclcfta may be for fpecial 
caufe ; but they would not grant a prohibition. In the cafe of 
Jacob V, Dallow (i), caufe was fhewed why a prohibition ought 
not to go to THE ecclesiastical court, where the libel was .. 

for a feat in the church. I take it, that the placing and difplacing 
of people in the feats of the church belongs purely to the ordi- 
narif, unlefs there be a prefcription by one who has a free- Ante, 
hold (e). In the cafe of Afay v. Gilbert (f), prohibitions were Farefl. 
denied. Then fome preferiptions are alfo triable in the Eccle- 7 ‘ 
SIASTICAL COURT, as modus decimandiy repairing of churches. ^ H 


• E contra. Where a man fhews a fixed intereft, he may hayei 
9m a^on on the cafe, which muft be tried at common law: for 
Imw dan the^ in the fpiritual court award damages ? Here is a 
'difd 9 : prefcription, which they deny. 



Curia. Take a declaration, and fet forth the fuggeftion. 

Suppole a man has Hat there for fome time, and he is difturbed, 
(hall «R)t he fue in the ecclesiastical court f The de- 


, iA St* fiift. 

' OltlNt An the cafe of the BUhop ol 
$6 Iwid't m. Iivcy, I. Salk, ii*, 6. C. 
3. $alii;. 90. S. C. Carth. 484. ''8. C. 


a. lid. Ray. 447. 539. $. C. la. Mod. 
» 37 - 


*1 


(r) S. C. 2. Keb. 92. 

((/) 2. Salic. 551. 6 Mod, 230. 7 
M^. 8. 2. Ld Ray. 755. 

(e) 2. Roll. Abr. 288. Hob. 60. 

(/) sBuM. 
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Tb* BitHor fendant furmifes, that he aiid his anceftors have ufed, time out cf 
§r Ckiste*’* mind) &c. to have an aiflt with a feat in the church for himfeif and 
family. This was on a libel for a feat in the church. Becaule 
it appeared upon the examination of the party himfclf) that the 
panlh have always ufed to repair the aifle and feat, the Court would . 
not grant a prohibition, for that proves his ancellors were not 
founders of the faid aille and feat. OoS.iqq -d/jjrr, 878. 12. 

Garaen v. Pym. 
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The Eleventh ef William rhe Third, 

I N 

The King’s Bench. 

Sir John Holt, Knt, Chief JuJiice. 

Sir Thomas Rokeby, Knt, 1 

Sir John Turton, I JuJiices, 

Sir Henry Gould, Knt, J 

Sir Thomas Trevor, Knt. Attorney Genera/, 
John Havvles, E/fj. Solicitor General. 


* The City of l.ondon aoa'htft Vanacre. 


438 ] 

Cafe 228. 


H olt, Clmf JujUce. This cafe now ftands for the re- iye-Jaio 
folution of the Court. It conics before us upon a return LeKdotif that 
to a habeas corpus («) ; in which it is fet forth, that the perfons fliafl 
CITY OF LONDON is an ancient city, and a body politic; and 
that King John, by his charter, did grant that the mayor and 
aldermen fhould chufe any of the freemen to be their fherilFs. Midptmmtr. 4 e^-, 
Then they return that branch of magna charta which relates and that no p«w" 
tQ the city, and the feveral a£ts of confirmation, &c. and that it fo elea »4 , 
h^s been a cujtcmy time immemorial, for the mayor and aldermen 
ttimcfke new byelaws for the advantage of the city; and that in he 1^4 oatii' 
purfuance of that cuftom, in the feventh year of King Charles the that he is not 
/Yir/?, a(^ ait of common-council was made, by which it was worth m 

enailed in manner following: “ That the eledtion of fherifiPs fhallJ 

- . ® that if fuch per. 

* f<m that] not at the next conn give bond In loool. to ferve the office, he ffiall (hrfeit 400!. and tod. 
more if qot.paid within three months; is a good bye-law, and reaches to MidOtfix although It bf 
S.C. i.Salk. 14a. S. C. Carth. 480. S. C. ti. Mod. 269, S. C. Holt, 431. S. C. 
».£d.^iqr.49r6. Ante, 105,156. Raym. 447. 1. Mod. 10.1(14. i. Salk. 191. 34,. jp. (.Mod. 
123; 177. 4. Mod, 27. 3. Mod. 193, 2. Jones, J45, t. Jones, 162, Cart. 68. X14. 1. Vent. U- 
1.514284. 6.R. H.a84. t. Burr. 235. 533. 4. Burr. 1260. i. Bac. Abr. 338. 


(e) See the cafe of Ballard v. Bennet, a. Burr, 773, 


«be 
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*f#jt City or be'annually on Mtdfu)nmer~day, and that no citizen who i$ 
LoVook « elected fliall be difeharged, unlefs he will take an oath that he is 
Worth ten thousand pound: ; and that if the perfon eleifted fhall 
AWACHE. ^ppg^j. the jiext court, and give a bond of a tboufmd 

, pounds to take upon him the office of fheriff at the eve of St, • 

“ Alii'beiel then next following, or fhall refufe to take upon him 
*• the faid office, or fliall not appear at the next court, that then 
“he fliall four bundled pounds^ and if he do not pay the 

“ fum within three months afterwards, that he fhall forfeit one 
^ C 439 3 “ hundred pounels more.” * That Vanacrewz-^ chofen fheriff fuch 
a day, &c. but did r.ot appear at the next court eitner to take upon 
him the faid office, or to make any excufc for his difeharge, by 
rt-afon of which He had forfeited the fum of/fl«r hundred pounds. 

The queffion wa«, Whether thi'. a£f of common council fhall 
be fo fir obligatory as to compel the payment of this four bun¬ 
dled pounds ? 

And though fevcr..l objedfions have been made, yet we are of 
opinion, that this is a good bye-law, and that a procedendo ought 
to go. 

First, It isobjeclcd, that the mayor and aldermen in com-' 
mon-couiicil have not power and authority to make fuch a bye-* 
law. 

SrcoijiDLV, That it impofcs hardfliips upon the citizens them- 
fcivcs, in relpcft of this oath which thej^ are obliged to take. 

Thirdly, That it is unreafon iblc he fhould forfeit four hun¬ 
dred pounds if he do not appeal at the next court and hold^ 
iiuKf' they can excule it, which, fay they, makes them arbitiary. 

Fourthly, That here is no provifion made that the party 
fl). 11 have notice of this eLction, that he may have an opportunity 
to cxriife hiirdelf. 

Thefe aie the objedions that have been made to this return. 

{fftny lojo j. Now as to THF FiR>r Ouji ction, wc are of opinion, 

in..y,v ith. (j,;, pjivilegc of making byc-laws and oidinanccs is veiled in , 
■out any^^ptt.M common light, if not by cuflom, for it conccrui the 

S^*tr for tii4t better government of the city, and evciy city and towa 

purpoL, m,»Ue corporate may, by an cflcntial power inherent to their conflituCton, 
hyi.ienvi for the make byc-laws tor the advamage of the government of fiiat body 
good ro\«ri- politic; and'this is the true touchflonc of all bye-laws,•which , 
r admiriiflration of the government wra^which 

corporation; ' tbpy arc intrulled. Lord Hobart, in the cafe of 'M^rls 
fqritisa jxwer Stops (<?). fays, “ that tbpugh power to make laws is'dven t>/ 

irhtren- and cf- « ipecial clauil* in all corporations, yet it is ncedlefs} for I nold it,’* ^ 
lentiSJ to it> * 

conftitution. lo. €031. Hob. 311. Moor, 5^9, i. Salk. 14*. 1. Bap. Abr. 56$ . ,1 


(d) Hob. 2II. 


continuci 
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continues his lordfhip, “ to be included by law in the very a£l: Th* CjtV o» 
*S'of incorporating *, for as reafon is given to the natural body for i-ondok 
** the governing of it, fo the bodycorporate muft have laws as a po- Va'^n 
« litic reafon to govern it; but thofc laws * muft ever be fubjedt to 
the general laws of the realm, and fubordinate to it.” So is the r j 
Chamberlain of London's Cafe (a). Now it is for the advantage 
of the city to have fuch a bye-law, that the Iherifts fltould be men vije i. RoI!.. 
of fubftanoe, that they may be the better enabled to execute fo Ktp. 365. 
great a truft. Then the very conftitution of King John’s charter 3 - *® 4 » 

gives the City ofI/ONDOn power to chufc Ihciiffs; and it would t <; 
be a vain thing for the charter to give a power to chufe flierifts, >5 • 

if thiy cannot be compelled to hold that ofHcc; and therefore the g. co. 127. 
perfons whom the city nominates are obliged to Hand. So by the 56. 210. 
acceptance of any letters patents there is an obligation on the 114. 

parties accepting to perform all things thereby required, as to 
undergo all charges, offices, &c. Certainly thefc citizens .who ^ Burr. 2515/ 
were then in being when this charter was firft granted, were 5 ..j. 

obliged to ftand, and fo are all thofe who come after. Now if 
there be letters patents which grant to the body politic an exemp¬ 
tion from tolls, or privileges of falis, commons, See. jet all the 
particular members (hall take advantage of thefe grants, tliough 
they wdre made to the body politic j therefore it is but reafon- 
able that the particular members, who reap the benefit of the body 
politic, fhould alfo take upon them the burthen and charge of of¬ 
fices incident to it. Then no body can qiieftion but tl\at this 
conftitution is for slie advantage of the city; and therefore they 
muft obferve it exaftly, or elfe it is a forfeiture of the whole fran- 
chife; and it is not in their power to make an alteration in their 
conftitution. And to fecurc this franchife, it is nccelFary for them 
to have a power to compel them to execute this office, or elfe this 
franchife will be loft; and that the aldermen may make ordinances 
to enforce tfte execution of their bye-laws, whicli are for the ad¬ 
vancement of the public good of the city, appears in SneUinfs 
Cafe ( b ) very full. Now as to Mr. Northey’s objedtion, 
that tne party refufing to take upon him this office may be in- 
di&ed,and that it was held fo in Norwood's Cafe[c) : First. This 
will not fave the forfeiture, for then there muft be a vacancy in the 
UUiantime of this office ofjuftice; fo that they arc bound to name 
fueb ftSeriffs as (hall ftand, that there may be no failure of the exe¬ 
cution of juftice; and therefore it is that they chufc flierifts fo 
long beforehand, that if fome * refufe to hold, they may chufo * [ q.,|.x ] 
Others j fo that there may be no forfeiture of the franchife, 'Fhen 
• here caif be mo indidlment grounded; for to refufe that he will 
. come and api>ear fuch a day will not do, for though he fay to every- 
diat he-will not come, yet he may come notwithftanding; and 
here he muft come within fuch a time, and acquaint the mayor and 
9ld(|rmen that he will ftand, or elfe he muft be fined. But it is 
. farther, that though they may make fuch a bye-law which 

(«) 5.00,62. { b ) 5. Co. 82. Cro. £Iiz. 409. (.) 

fhall 



TrirntyTetm, 

OtTX or fliallaff€<ft the city, yet it fijaH nofirjiacb to the 
which* is out of their jurifii^iiotn ’ But I »ke 
Ya 1«A^ju '^oramon council binds •, for,though the execution of <^1- 

^ of the city, yet it is for their a%antage, and thej^rCjns t>f the' 

’ ' fherifFs are within the city, and the flierilFaJty is ^ylth 5 h idie city 
of Linden and its jurifdiiStion, and the intcreft of k. 

The Second Objection is, I'h.it it is unreafonable to Im- 
pofe this oath, that he is not worth ten thonfand pounds. But this 
IS fo far from being a hai dihip upon the citizens, that it is a re-- 
laxation of a burthen which lay on them before for heretofore, 
though a citizen was worth never fo little, yet he was bound to 
hold this office. And fo it nas refoivcd in the cafe of the City 
Norivich (a), that a. man who is ch-»fcn {heiiff of that city is 
bound to ferve it, and that no incapacity will excufe him j fo 
•'V^ent. 11.196. jf Jq qualify himfelf by receiving the facrament, &c. 
Mi^, 5 o-s 5. fault, and he lhall be punillicd for not holding the 

Hard. 5j. officc. So is the cafe of Pla)er v. 'Jenkins [b) on a bye Jaw in 

».Brownl. 179. London^ that there lhall be but four hundred and twenty carts let 
*78. to hire in London.^ and that if any more be ufed the owners lhall 

3 ^** forfeit forty Ihillings; and by the Court, It is a good bye-Jaw; 

for if the number of carts lliould not be retrained, they would 
ftop the ftreets and be a great nuifance. But fay they, What if 
the perfon chofen to be Ihcnff be a madman or a fool, &c. ? 
Why, thefe incapacities are excepted, they arc tacitly excepted 
out of -all laws, whatever, .ind therefore this^ byc-Iaw lhall not 
extend to fuch pcrfoiis; and the bye-law need not run, “ pro- 
” viDiD that the party to be chofen Iheriff be not a fool or a 

madmanit is excepted without it. 

* F 4“ J -^Thf 1'hird Objection is, That he is obliged to appear at 
^ ' the next cojit oi .ildcunen, and to hold the officc, ujiltfs he can 

Ihew a good cxcufe to the contrary. I’his, fay they, gives an 
.ubiirary povvei to the court of aldermen to allow or difallow the 
I xcufe. 

To this. I anfwer, that this part of the bye-law is for the ad¬ 
vantage of the Citizens, for that they may make any reafonable 
excafe that is confiltent with their conftitution, ^ 

But fuppul the party who is chofen Iberiff make a goodt ex* 
cufc, and r. ■ y will not allow it, why, he may cither^lead this, 
or give it in evidence upon an action brought; for it is not nfa-r 
fonabie that the p-irty Ihould be concluded by their difalloi^ninarif 
the excufe be reafonable \ fo upon that cafe of the coti^iiSoneiHi 
of f-'wers, their difcretion mult be grounded upon reiido%.B{^'4t 
mult not be ianciful. ' * 

( a ) 4. Vm. Ab. 30S, 

U) I Sid. 284. I. Roll. Abr. 364, Robmfon v. Wutkins, .4. 

F ty 'Sj 524 ■528. Gavel v. Talker, Skin fmb. wnra. 
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The Fourth Objection’ is, That here is no norirc p,Iven Tn* Cirr'vit^ 
t>f this cletilion, and" it may be that he wa*: abfcnt at the lime of 
the cletSlion, and then it would be very hard tfiat he nuifl: take 
notice of it.—To this I answ er, That every freeman and ci- ' 

• tizen, being a member ('f the bodv politic, is fiippoied to be , j* 

prefent where the whole bony relides; and rhoMgh in tact one or the jjvai the perfon 
members fhould be abfcnt, yet it was his duty to be tlicre, and he eleded flirrifF. 
is fuppofed in law to be there : he fhall be obliged to take notice of ti'Jt cayfliall 

. of this eleiSlion at his peril. Then the clcitiun is made in view 
of the city, of which all perfons aie to tai.e notice as members of arihentxt 
TH^ BODY poLn 1C i anJ-tlic proclamation alfo made in the moft „us, ,.vos 
notorious place of the city, viz. on the hl’s i ings, where every lubfcquent to 
perfon may take notice of it. As in cafe of outlaw’ry, the fup- 
pofition is that the tenant is commoraiit upon the land, See, and !’® 
fo at the qumto exaftusy that the party is at tnc county court prefent: ,o^pooi. jt jj 
fo here, Is It not the fume cafe that the fieemtii and ciiizetis of no c'ccufe, to 
London are refident where the whole body politic is airenibled? avoid the for- 
Every member of it is virtually and legally there, and all aiil:sdone that no 

there conclude his aflent, and therefore he ought to t.ikc notice of crfuchdedio^ 
if. Suppofc the perfon fo chofen was at iin/- at the time of his tvi every free* 
eledfion, yet he might have left w’oicl with fome of his own fa- mnn U bound to 
mily to give him notice of it, and to apply to t!ie court of alder- ukt notice of it. 
men toexcufe him. * I'hc mifchict v/.mld be very great if every i. Salk. 142. 
rich citizen might withdraw himfelf from the lervicc of tie city Cartli. 484. 
againft the time of the election 3 for then yon would li&ve, iiobody '•HolLAbr.365, 
to execute the office of fheriffi. I mull needs fay, that the* go- /iju^^53j^ 
vernment of the city very much concerns the good of the whole 
nation 3 for here the trade of the kingviom is chiefly managed, 
which ought to receive all the care and protection the law can 
give. I have endeavoured to inform myleif as to the I'evcial 
aCts and bye-laws w'hich have been made about perfons witli- 
drawing themfeivcs from the fervice of the city 3 and 1 find there 
is one a£t of common council by which it is ordained and 
ENACTED, “ That if any perfon doth willingly withdraw hiin- 
** felf from ferving any office in the city, he fhall forfeit the fum 
of one hundred pounds, and allb be disfranchifed, unlefs he 
do come with fix compurgators, and declare that lie went 
abroad about his lawful occafioiis.” liut notwithflanding all 
thefe precautions, and that eleiflioiis have been always practifed for 
many ages in the manner as is fot forth in this return, yet, I know 
not for Vihat reafon, there is a ftrange temper of oppofing this 
-plain method of eledting fheriffs amengft fome 0/ the citizens. 

But as our predecelfors who fat in this place have ever fupported 
the good government of the city of London, fo we fhall do the 
^me, ana 1 hope that it will continue fo when we arc dead and 
gone. 

And therefore we are all of opinion, that this is a good 
^ye-iaw, and that Afr, Vanacre has juftly forfeited the fum of 
four hundred pounds for not complying with it. 
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On an intlidl- 
ment of fomlU 
(>tiry, if the force 
be found,, rtjii- 
tuuon (hall be 
made inimcdi 
ately. 

* [ 444 ] 

S.C. Carth. 4.<';6. 
S.C. 1 SJl. .'.60. 
S.C. 3..SiJlk.3i 
S. C. Hol^, 324. 
S.C. i.Ld. Ray. 
440. 48*. 

S. C. Corny. 61 
S C. 12. Mod. 
afiS. 

s. Biownl. z 6 C. 
a. Buhl 131^. 
a. Jull 3S0. 
Bjo, “ Faux I)K- 
flif." 32. 
Bro.“/J,Yr.’' iC. 
Bro Exc.-u- 
tton," 135 

Comb. 262. 
a.Bac.Abr. iSj. 
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The King againft [-TarnifTe. 

caic herewas lhi.s; Upon a v'l laica removenf^a^ a parfon had 
forcibly Ici/.cd Tur. church, and, upon inq:tiJil'>onf the ioxco 
was found; but the jui'Hcc of the peace did not prclcncly reflorc 
the pofTcifioii (as he ought to have done), but had a record of it 
made up, and deferred the delivery of the pofleffion for two or 
three years. 

And now all this matter appearing to the Court, it being re¬ 
moved before them by certiorewiy tney were of opinion, that thi.s 
proceeding was very irregular, and tiiat r.-jlitutloti ought to be 
awaided. « 

* IIor.T., lA‘i''f"fujl'ice. I ground my opinion upon the autho¬ 
rity hi Dt. Ijraiha/u’i C'jJi (rv), whicli 1 .ys, that the commitment 
muft be inunedi.alclp. So upon the ilatute 8. I/c’n. 6. c. g. of 
Forcible Entry, v/lu 11 tb'-force is found by the .’nqunitioii, rc- 
ftitufion iiiufl be iii.tde immediately. 'I'hc rcafon of one cafe is 
the fame with the othcr. 

Rokeky, yu/hcc. Where an inquilition Is taken, it is fuppofed 
there is a quicker remedy; and therefore we think it is notin the 
power oft'"' juftice of the peace to defer reftitution fo long. The 
lift retpiiu'-. It to be done forthwith ; and fo is the authority ex- 
prcEly ill the latter end of Dt. Bonham’s Cafe, it muft be' rc- 
llorcd upon view. 

Per yoTAM Curi.\ai, I>ct reftitution be awarded. 

(-) S Co !!(;, 120. 


Cafe 232. 

Ji;dUi!i!tuK flC- 
jumttfit w> 11 he for 
a fine loi not 
holdins ihe .ilTiee 
of Iheriff. 

S.C. I. Ld R.iy. 
502. 

■Ante, 439,440. 
5. Co. (ii. 

Cart. 68. 114. 

J Bac.Abr. 165, 
166. 

» J 3 ae. Abr. 16. 


The C’ity (d York Totm. 

TNDF.BIT A'l'US ASSUME'!T f)r a/.. ■ unpofed upon the dc- 

fenoant for not hold-ng the odlce of iherift'in the city of York. 

Sir B. Shower. With fubmiffion, an indebitalvs a(fumpfit 
will not lie in this cafe ; tor how can there be any privi'y or aflent 
implied, when a fine is impofed on a man ag.iinlf his will ? Nor 
is there any precedent confideralion ; tu itiicr do they Ihew any 
fight to this hne ; nor who irnpolcd it, &:c. 

Hr i-'f, Ch',,f "fhp'ur. \'s c wdll coiilidcr very w'ell of thi.s 
maUm ; it i' time to h.ivc thcic actions redrefled. It is haril that 
cuftoins, bye-laws, rights to impofe fines, charters, and every 
thing, fheuiJ be left to a jury. 

Jiijournatur [o'], * 


[a) Hoi T, CUi.f y.ilfice, was of opi- 
n’.of', th.it an vdihtetui »//!<•'•/yr.' would 
rot lie in this c.lfe; Rokfby, yuf kc, 
ft erned fo be of a contrary ojiin.i>ti; but 
2tdi)cs not.1ppc.11 ilKit any judpmtnt wa^ 
S. C. l.d. Ray 302. It has, Jiow- 
f\fi, b(en <itci<lcd tb.it {ipi mffii will he 
for afenaltf forfeited l,y the hyc-law ol a 
<-onij).iny fi.i not fciviiii; il.e oflicc of 
ftcw.iid III puruiancc ot fuch. byc-law, 
B.'iibt!S ■v. I’clfon, 2. Lev. 232.; hrf.1i. 
vis^vdut by the oiAom of J.or.dMy Mayor 


of London v. Soiy, Carth 92. ;*for a fine 
due on admiflion lo a copyhold cflate, 
Sbuulewoitli ti. Garnet, Carth. 90. Ivy- 
Ln 1/. Chicherttr, 3. Burr. 1717- Whit- 
fiJd 11. Hunt. UousrI 727. woor; for mo¬ 
ney due hr prut cuU'fns, Mayor of Exeter 
V 'I’nnilet, 2. Wilf. 95.; and lor te'h, 
Sevv.-'rd V. Baker, i. Term Rep. 616. 
See aiio Bell -v. Burrows, Bull N. P. 129. 
SimdeifoiiTj. Bisrnal, 2. Stra. 747. Duppa 
»/. Gcrriud, i balk. 78. and x. Bac. Abr. 
J65. 

Turper 



Trinity Term, ii. Will 


In B. R 


3- 


Turner ogi^nft M.iinc. 

■^^ORTHEY. ’^I'liis ail jiTbon or (R-bt broufilt by the af- 
fignces of the comnuihonLi s of b.iiiki iijits,' arii.] Jt is not fajd 
that the defendant had notice of this airia,n'n- it. 

Holt, Chi>fJrJ? ice. No notice is ncccn’iiy. 

E contra. Hove can U'c b'- rn by o' a tl-'c.ilrrKi to tlicni, and 
yet do ^lot know when the .iloynnient vias made ? 


* At Axorni'n day d iruf tliat tin's is an adlion 

brought by the afiignec of llie comniihicnei s of o.m.bi apts, lur- 
niifing a devatiavit., fr’e, a,id t'lat the deelaretion is ill. 

First, It is not faid wlieie the convo'lion was, 

Sfc'omily, It does nut appeal, that at the time of fning out 
the conimiliion he was indc'eied. 


'Fuirdly, It is not f.'id any \i'li "e in ib ' declaration, that the 
money was not paid to the lianiwi'p; hc. i. If, 

Holt, Chief ’'fnfil-c. Ri ai ihc reco's!—It is all well enough. 
First, 'I lie place is allc.i M.i. iSKcoxni v, 'Xhetjul'erindc is 
enough. AndTmR!jL\3 for ri-,,-! 


he d' bt. 


execution Rill remani? ol 

Let tlie plaintiR’ hare iudnin -'n;. 


me Ldt e\t. epticn, it is laid, Khat 


Cafe 2 37, 

Aflii;necs may 
brjnp; aft Ion 
without (f.vint; 
notice of the 
.'iffignment. 

6 r*Tod. 131. 

I. Salk 111, 

* [ 445 ] 

An aftion hy af 
lii^ncci againll 
llic L\ii.utors of 
tlie hjnkiupt’b 
dthn-’r, is j<ood, 
afiti virdaft, 
without llatinjj 
thcjJact of con-, 
vcrfion, &c. 

S. C. 12. Mod, 
306. 
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MICHAELMAS TERM. 




The Eleventh of William ihe Third, 

1 JT 

The King’s Bench. 


Sir John Holt, Knt, Chief Juft ice. 

Sir Thomas Rokeby, Knf, 

6'/r John Turton, Knt. 

Sir Henry Gould, Knt. 



•Sir Thomas Trevor, Knt. Attorney General, 
John Hawles, FJ'q. Solicitor General, 


* I’lic King againjl Chandler. 


* [ 4461 

Cafe 234. 


B RODERICK, ^'his is a conVi<^ion of the defrndant for In dcfcribing; ■ 
dcci-Healing, on tiu- Huiite 3. ft'ill. Mary, c. 10. (r?) ; offence on 
and fevcral exceptions liavc been taken againll this indidt- !* 

the informatioa 

First, That hunting was neccHary as well as killing.—But 
I know not upon what rule fuch an exception is founded j nothing ft^tute 
of it appears in the ftatute. S c id Ray 

583. I. Show. 48. Ld. R.r/. 791. z. Bmr. 697. Stra. 49O. I Term Rep. zw. fiofeawen o 4 
Conviflions, 33. 


Secondly, 'Fhat it is fsrisfacit ” inftead of “ fortsfechV —• “ ForlsfaCf"In.. 
•But thatVurc is nothing, for the fenfe of the one word is as fuii 
and exprelTivc as the other. vTaion*" ^ 

S. C. Garth. 501. Stra. 858. Fitz. wp 

(a) But fee the 16. C<o. 3. c. 30. by of proceeding cftabliflied j and other pe- 
which this and all former aits lelaiinj, to naltics intli<aed. 
arc repealed, a different mode 


E e 3 


Trirdly, 



MIclKiclinas Tenn, t i» Will. 3. In B. i 


14 \.» 


In au in'bima- Thirdt.y, 7'hat fcv^ral forts of killing is lawful, as appears 

tion for killing \n A''LmTv:<o^ Fci't/i Lait ’.—Hut here it is fct forth, that the 

fleer, It jnuft J^iUip/r hciii witlnu the piuk, was unlawful, 
appeal- tliat the ® ^ 

killing was Waifi/l// S. C W. itiy 5':j. i. S,,!!. 377 . t-'.inh. 5C3. 4 Com D'g. 8\o. 

570. Strange, 1115. 

But the two tl;i!U;s v.l.lcli feem to carry the faircil appearance 
*[447] of ohjeeiions arc thclc ; 

in an informa- h'nURTHi.Y, Tliat the Jay'- of the killii’g do not apjiear.'—But 
tion on a |k)i,i 1 ripiuiKs notiiing, (or if tiie kii!i:i,', were wiilnn a year before 
fi^itnttoVlkX'c indicLi lent hrf'ir^li’, u is hihlc'ent. '■*' So to fay, bctwecjs inch 
iliat the olftm-c a time anil Ineh a tiim , is well eiiough ; as in the cafe of a 
was committed butchef for the buying and fcliiiig live cattle contrary to the 

between fmh j ftatiitc. Belulcs, It is uot praeiicablc to it r <iown tlic day of the 
.nnd jmb a . njif'chicts IS, that it is tJi.'^icult to dii’eover 


d.iy. 


S. C. S.ilk. 369. 

378. S. C Ld. R.-y 5? 


when the fact was done. 


C.iitli 5.'2. 10 Mod. 748 rtorc;i'--i.n on Conviiftiop.', 13. 


What Hi ill he ,T 'J'hc FiK'rii OnjiiCTiov is ngai.'i4 the form of the indiifhnent. 

liifficn.m j(. jj (ij.rjif t,, p, I wj 1.,, (!, ,{; ji' there were not fufficienf 

in <icon- t'fi / ,* i 2.* i*' 1 t 1 » /- i> 

violion on jpe- ' 'Oinitl, tuc > t.'io o. e'l.’er iu;rjr impr.iomncnt.—fiut. 

lul ft.ituf.- i.-lhty, for the torfeilme i3 fultici-ent to t. icr* 

S.C. C..ith 309 fo.-Lii m iM.. lisU.M..!...;.. 


I. Salk, j 12 


'■■.ill f.s 


Tn a co-'-j;‘!k-, (Jf ' y u;, 

it mult .ipiiear 

tn.it till, (let' nd - ‘ ' 

ant had oppoi- 
tumty or bfiiig 
he.ird. 


ir n 


Micard, and that t 


1 I'll- 


Stra. 46. 63U. S.ilk. i8i. 383 Ld.K-iy 

Stra, 44. 


. I. 

' r-. ■ 

V - ;j„V( 
' W.' ■ 

- , 


* appear whetiicr the convlcfion 
1 f.iir ('pportunity of being 




. .11. 

1 >: 


1 S:n ifii. 3 Cuir. 1783, 


‘V 

tU'l .Lt 


Certainty to a I](U T, (Vh 'nf jv 

common intent ^1 paih.tinei... dJ 

i$ fufticient in 
fummary con- peace. 

viftions. S, C. Ld. Ray. 581. 2 Tct.h i- 


'I'-' to be well enough. Here the 
btloie a jufhee of 


i fi * * I ./ 


,8 


Cafe 235. 


/ip.ony'iious. 


A prohibition /^OUNSEL Bit wec C.uil'', \\ hv ft prr,]>ll/n!Oil fliould not go tO 

lies to tiie fpi- gpjKrrt.L t. oRT. The foundation of the libel was " 

ritual court a- ,• ^ ^ ; 1 . , 

giunflalibelto^O'- ‘\rate to repair t,-. i'VvrcA, inisl tidcrc was a (cntciicc, and an 

enforce a rait*/.? a-ppcal upon that^ i'liid r'. jv/, afT'jr ill! tiiiSj tlicy would have a 

iefair, if an prohibition; but, wi'-.i iubaiiiuon, th. y come too late. It is 

a<l of piilii- true, in the tunc of the j.ite king /hv-v/tj- the SeconJ^ there was an 
mtnt has palRd ^ • 

enabling the par.fli.mcis to i.i 1.- . miKy ti ir’i/././tsc ehiiicii. Arte, 380, igc, 5 .-c —i Mod. 79. 
n;4. 236 ^^>t■ 4 i.'loi i.;S ii.uil 179 2. J.n 122. i. Vine jf-/. 



• !*^Ichaclmas Term, ii.Will.In R. R, 

Scl made for building this church with power to riiife a finn AffoNTMows. 
not exceeding fifty thouland pound',; lo that they fuggelt, that 
there was money enough railed by thit aof, and that this rate was 
illegally made; but yourlord.iliip will not examine into that now. 

Therefore we hope, that Uiice here is nothing contrary to the att, 
or, for aught *-hat appeas'^, againlHaw, the rule may be difeharged. 

L contra. I hope not; they fnipped a lentence fx parte in the 
firlt j)lacc. }!ut we go upon two poir.is: First, Upon tlw :u9: of ^ [ 448 J 
parliament, v.lu’ch pieicribes a. ])..;t!e'dar manner of lailliig the 
monies; and llicrehire you eannol go to the f)/iritual court tor it. 

SE^ON'Mi.y, It is a rate declareJ to be in.ide by//jf and 

no velliy eoul.l be called till the church was finillied. 'I'haC 
wh'Cn \va in', it lu'.oii is, that file iL tute is not followed, which 
preferibes particular war r of raifni" the money'. 

' Holt. 'J..lt\e Aye, vrhrt fay you to that ? 

Axswri'. (jur !int Is lor ilie >tb.e church, a”.J not 
tor the hiiUJ'Kr of T, 


H. lt, (.Lie;"/,.I I'mt what v.'lll you lay to th .■ - .te that is !i}u Ifaparift- 

iiiaOe (ta lepan-iig ./( ; tinu .. i tandy ni'iit be ill. rjtu-for rapua- 

ins a vatib^ 

A\'sWi' k. ' hi' HV'U' V w.is ii'it laifed fur the iv.itcL ■Ir.nfe., but be (j«wl, 
for II pail ,;jg ‘hi . 1 1 --^; iv iiuh.ed fomethmg ot -a v.alcfj- 

*>0.p' niCi.lii Jit, 1 i.i 0 ■ uht^h 

t/".y ) or tliat 1 iiii d.;u,. u proh<!j>fion huiiI: 


CJive lliem g. r. 


U'ct! in a [11 (ihib.tioB. 


‘ r'rai,.!} Hritsi, Cate 236. 

tIK j, ofjt^vVi U! f'.'I Ipiiltu.ii rouit 1.. foa hai'- A man cannot 

111 " I'l.iiiisd, ,uiil r<!. I'r■li.’bii.<ig with his inle'i < mp.'j- 'uarryhis m'ljr's 

ter, \vl.i(h, we lav, i ''early pi<,'.i'.i';(jd by tile L-'Li':t''-id ‘ ea aucghit, 

,'i ' 2. /. 7 ei,'gj. 7 V'.;, 2 g. i,c j, heriiiA-iV. 

lot. r'diti J. o 1 n Miiv ot'T T bo! ■;is. li IS I'id in foT’''; 
ot tiw 1)00 .s, 1,1, it i.i, a, 1 i,iy m.'irry his /■, fs but Liat a mtii Ante, 163. 
cannot maii v i.e. l,i ..t, 'uy ,s .di i ,,i :1k; (up .1 e i, Ry- wlncn flu has * f a-i 1 
over hill!. I hope i!t.l we n,,.!! hue ,i <'o,iluloition. L 4‘r') J 

(Ji .f f.iji M'lrhy is there bv an aunt u;i 7.i\. 

over liei thprurr Wli.,t <m 1 .uu.l i, thei-i; J 'r ti],j diiiinCti .,1; .? I 2. Lev -5j. 
Cannot tee any ditleienc*! ii t'V’ci.n th'* 1,1*0 eale*. hSo\i' At your ''*^*“^ V* 
cafe, it IS cerraiidy withii’. ihe d.'Te;.' of a.id in tltc 

* faiiiL d, gree of i s'/aupwi/ tiieij \v. d . b;; rt* d iLibt of it; cio r/.z. 22s. 
lor a m,in cannot tiMiry h.s ow'n lilrei's d..u'h'er. I thnu'>h; Itu- s'*'/ 

cafe ha'i btcii leliini ; there is a c.de a *.101)1 vi>u 111 pm;.',.. Jlut 'f* ^^* 

■ ' • lO’.y 464. 

Lut 1077 2 lull. 633. i,S,iJ.434 I. Fq TiiEi, 13; i. vJun. U.:', “ R i'i>.i and rem..,” (B, 4,) 
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J iiCiocd| 




Wichaelmas Tetm, it. Will. In 


CltMtN'T 

a^ainji 

Bxakd. 


indeed, if this marriage be not within the Levltical degrees^ we are 
to hinder i Hii yi'iKi lUAL COURT from proceeding on a wrong 
foundation. 

Adjournatur. 


Cafe 2J7. 


Alanfon againft Brookbank. 


A dintbn from 1V,1 ‘1 Jfih Y moved ror rr prohibition to THE ECCLE- 
thc fpintual I siASTJCAL COURT of Durham. This comes before your 
court <11 a libel joidfhip up<in a fuggL-ftion, that whereas a libel was exhibited in 
for'incoiTu-"'^" court of Durham-, againll: a woman for living inoon- 

nency, is net tliicmly with MY I.ORIJ, &c. frt). Now the grounJ of our fug- 
rh.it k.ixlof/ru. gellioii is for that t!i)< ciiaftou was frrvcd on her on a Sunday^ 
idu wh.cb, by \y|iich is Contrary to tl;; expr'efs words or the 29. Car. 2. c. 7. 

by’ which it i.s f!i.i(I.[ed, “ That no piMcef^ whateVv.’’fhall be ferved 
fcivcil or rx'’- upon a bu 7 idii\, extvpi ,n f.iks of trcujon, jehny, or rreach oj 
cuttd on a i.^/i- “ Cjc H ) that Ir.'K e the foundation of their proceeding is 

^•>y- fo i.Tegular, thev ought u >1 to go on any fiiither. Indeed, they 

S c. 2.S.ilk 62'. pretend til it tins tltatrn- was wi I! ci'ough feived, for that it w'as 
S.C.Cairh ro.!. Hxtei upon the eluirch-door acc'>i Jiii's u, the cuftom. But as to 
E(i. Ray. you. tiiat, We f.')’, iticv have no antlioniy i<> il.x ihe citation of anv per- 
12. Moo 275.^ ehnrch-dooi, but when ihe prnty t.mnot be cited pc’-- 

' fonallv ; and it does not appe.ir here, that this woman could not ba 
pcrfoiiallv cited, tir that ,u.y attempt has ever been made to cite 
lici peilou.dly; fo that this citation has been wholly irre tnl.ir, 
.iiid coi.ii queiilly tins woman iias beer, v'/iongfully cxcomi uni- 
catv'd, and therefore we pi ay, that file may be aflbiled. Then 
they object, that we mighi liave infified on tliis aCt of parliament 
in Tfii: UMRU'UAL ctAMi'r; hut we i',iy, vve were not bound to 
appear ttieie by viirne of Inch an cir.jncous citation, it being 
.’•.gaiiiif ’111 a'I of paib.uiH-nf, And .1 cit.itioii is looked upon to 
be as much a pro.eji ,r- , ny I'KiW' Is wii.uloi vcr, in any (d Tt(K 
aiMi'ORAi. cucRi-s, .is aiipc.ns l>y g. /A,7. 6. And 

theiefore, the one be as much v.itiuu ilie act ;<). c. 7. 

as the other i tnou 1 in.de d, v/c had the ojimion o; the court ot 
J).i/Lii.ii, that til ^ .>’.'1 of p,;i liament liid not bind tlic fpiritual 
* coLut. But 1 h ip. your lordlhip will be of another opinion, 
and ti'dnk. fi< to gi .iit a jncil/ibilioii. « 


I. Hawl;. 1*. C 
c. 6. f. 

StUun’s I’r.Rt. 
j 6. 


•[ 4SO ] 


F. coiitiu, } am I -Id by 'ihi' ci\ ti lANS, that the l.aw and 
cuflom of the ecah li.rltToal couits is to fix the ciration on the 
church-door, and tli.A lies is lutdicient without any peifonal fer- 
vice, and that this Iras lu i-n ihe coiiffant prafUce both befoi»e and 
fincc the ftatute of king i.hari.s the StLihd, and w'c defy tliem to 
fhew any precedent win rev ir any prohibition has been at any 
time giantcd fince the making of the ftatute, which was a great 
manv ars ago. 

Nortuey. That ’. no objccHion ; for though t'n' cuftor' -has 
been fo pra£lifed cvei fincc the making of that ft^tate, yet, we 

(«) Su Cattli. j|oq. 



il^ichaelmas Term, ii. Will. 3. In B. R. 

Ihy, if has been a mifehievous practice, and therefore it is AtAvsotf 

high time now to have it redrefled. „ 

° Brooksank* 

Holt, Chief JuJlke* Indeed, the greater queftion is, Whether 
^the aft of parliament extends to this procefs, which was ufed to bo 
*ferved in luch a manner, by the fixing of it at the church-door, 
before the making of the ftatute ? And fuppofc the ccclcfiaftical 
law is, and has always been, to ferve thjs procefs on a Sundayy 
fhall thefe general words in the Itaturc take away their law ? 

■'Fherc may be f*mc cafes to which the ftatutc may not extend ; 
as for inftance, there is A proclamation to be made on a 
Sunday iX the church-door, by the ftaiiite of 31. c. 3. j now 
this is not taken away by the general words of the ftatute. The 
reafdn of ferving the citation in fuch a manner on a Sunday, may 
be, for that they cannot do it as well on any other day in the 
week. But the cafe feems to be dift’erent in the execution of 
6thcr temporal procefs, which might hav'e been as well ferved on 
any'other day as on a Sunday. So that it does not feem to be the 
intent of the ftatutc to take away the ferving this procefs in fuch 
manner. But 1 do not like your partiality in the spiritual 
COURT, for profecuting the woman only, and not MY lord, &c. 

Pray why Ihould not you profccute him, as well as the woman, if 
il.wy qre both equally guilty? (a). 


(«) The Okuii held that ftfr i. 

a. 7. does iiot ixu-nd to tin . kji.d oi pro- 
ctfs, or to fumnions at "iie cluiitli-dooi, 
S. C. 2 Salk. 62?. S C. 12 Mod. 275. 
and ttierctorc, on the laitdayofthc Teim, 
although It appeared by tht n turn of the 
AvtAttn on, tliat he fcived it pcrfonally 
on a Si.rj!iy,2 pi oiubition was domed, S.C. 
Cdith 50.5. Jiux Cojtyn%, CheJ Jiaror, 
in abiid^iny,thi’ eatf, lays, that although 
< tiutiji may bepublilhtd on the thiiith- 


door on a S.ird,.j, according to tlit ufigc 
ol the lpir::u.il u.uit, yet it cannot be 
firv«d upon tla perfon on d iioi/ryi. 6, 
Com. Dig. “ 'I mips.” (B. 3.) Inthceafc 
of Wal ^tave -v. Tayloi, Midi. 13. Will. 3. 
liowever, tlu- alxive dccifion, vix the fti - 
vice of a upon a Sunday, is, rttog- 

ni7td 1)V lior T, Cbhfjujl if, .isgood law, 
a' d ro not ct is taken ol the diftinOion 
nunt.oned lij tfie Chief Baron. 1 l.d. 
Ray. 70O. b.C. 12. Mod 6c6. 


Macilin (ipairijl Makon. 


* [ 45' 1 
Cafe 23S. 


TTERE the C.'ife was, 'Th'Ht Axai hin had fuh lira .keel tithes, as if a ptrCm live 
they fay, within the dioc^fe o!' }'jrk, ax.d tlicii removed out in tlie dieceft of 
of that diocefe to Lincoln, and lived there ; and fjvcn ycats after 
his living there, they libe! againft him in '-‘F ' Pi Ritual 
* COURT At 7 bri : upon whicli he brinus an ao^lion upon the fta- terwaid,remove 
tute 22 >,Hen. 8. c. g. for bemg cited out of the diocei'l wdieie he mto and mhat.t 
* lived. in .any other dio- 

cefe, yet he may 

be liMltd .igainft in the sriRiTUAt cova t of ncrViiithRandingthc 23 >/.■ c 9 fays, th..t tua 
one flial' be c.tedoutof the diuctft in 'vn cli I ■. hv’-s; lor by 32 //m c 7, tlie fuit for wahholuiiig 
tahts IS/sc«/ S C. 2 Lut-.v 1057. S. N i.nt 335. S.C. 2 S;ill( 5.19. b. C 3 Sal!^. 50 S.C. 
Caitli 76 S. C. 12 Mod 232 3 C. i. Ld. Riy. 13 Co 4 Cro . J.ic. 321. Cro C..r 

97. if'2. Haid. 42a. bkin. 233 1. Lev. ob. Codb, I9I. (j. Com, D.g “ Pioli.Lucn,” {f 5 j 

1. Bac. Abr. 616. 



Mitcum 

tigawjl 

Maltun. 


j. Lev y6. 
j. Roll Rep. 
3 » 9 - 4455 - 
a. Brownl. 121. 


•[45^] 


Codb. 134. 152. 

154- 

a, Snund. 423. 

5. Co. 67. 

Cro. Eliz. 659. 
S43. Comb. I 
Latch. 203. 


Michaelmas Term, ir. Will. 3. In B. %. - 

The qucftion is, Whether rhifc is within that act ? 

I take it, that this cafe is not within that atT'. InJced, the de- 
fign of the a£t was to maintain the jiiririictifni ot'iafciior dio- 
cefes (/ 7 ). But where there is not a rrmedy in the inferior, 
diocefe, the party may be citcii to fneh a ronrt v/hich has jurif- 
diction of tile matter. Ami in ihecaleof V^i^ricr v. Rrchejh'r (/O, 
the archbl/hop is rcdiicctl to his pinner dincel'c, (>r peculiat jurif- 
didtion, c.xcept in five c.ifes, Fir-' t, in defauir of the ordi¬ 
nary: hi'.coN'nLY, in the calc of appeal ; 'rniRDLY, if the or¬ 
dinary dare not, or if he will not convent the paitv: FouR'ni- 
LY, if the ordinary he party to the fiit below; Fifthly, in 
cafe of inftance and requeft liy tin* < rdinaiy. In t!iis cafe (r), tin; 
fuit is bc^un below, .and fentcnce th.erc gir ni, and after, an ap¬ 
peal upon this fentcnce to the delegates, and all .his while no en¬ 
deavour to Ifay thefe fiiits upon this ifatute; a legacy has h.\ n fucti 
for in THF- PRKROCATIVF cotTR'i', thoi'gh the parties dwelt in 
another diocefe (r/j. And in every one of llie calcs erepretied in 
the flatute, it is pl.iin that “diocefe and jurlfdiition” are coepitd 
togeth('r ; fo that it is evident, the word “ diocefe” imports- 
“ juiirdictlon,” and not any comptifs of ground; as appe.tis alio 
by the llatiitc of 27 . i/i.v. 8 . c. 20 . IFin- h. Eutr. 570 . Jii 
2 . R(jll. Rif). 448 . one w IS fued for tithes in the Rijl.np of 
hipfs (Otiit., the other fiies a prohibition, for that he is in tlie 
jurildn^lion of </ punliu-y am! that thc'archdcac.jn ishis pccu!,.ii. 

1 t.ikc this cafe to he exprtl.'-ly within the (latute, V’.hich was 
made for the gcncial cale of the ftieje^l frem the oppreflion (»f the 
apparitors. I'or beloro that Uatute the poor fuhjeilfs were 
tvonicd up and down,, . ed cilt da.l great es fro n the placets 

where they lived, riui --i-.h lo.r dehimatoi p erordt, but .'il'o for tire 
fubftraction oi lihie--, . ..j.ptais in r. K.-t). 481. 'ihie fuggeftioji 
was, th;it the p,i.:v w.e v-ited ot.i of the county where he lived, 
which is P'R withi 1 v j. Elir. 8. c. 9. the caufe of acllon being 
local for tithes wit;.!,; the Uioeei'.', and confidr.'tmn was awarded 
on motion; and tii • ea'.iojn made 1603. take i.c,lice •* f tlii-Ihnute. 
'I'lien to iiy-, ih.at he. ' is nojiinieiclian in the infciiordii-cefe is falfe, 
for the j'Oiliui may be uied in the place where he lives, for liie 
fubifraclion id ;ith<, - in ePOiliLr diocefe ; and I'o is t)ie cafe of 
Ly 7 uh V . P ' it , r ( i }., tdieli vr..s .irgiicd !•' r:iE civilians. 
For it is A r.i \xij\t m the Civil i.,w, that “ ■ Court n.ay falloiv 

“ the criminal.'’ 'I'meie is a cale of JFcoRivai v. I''Lic!{pru e {f)y 
where a prohibit! -n w.,s gr, i.tcd in fuch a crile : IFocdiuardy and 
others, who lived in t!ie diocefe of Idtchfi-.hl and Covenfijy but 
occupied lands in the dioccie of PefirljoroajJiy wc.^. taxed by the 

32. 1. Cro. 97. 2. Roll. Rc]) j. 191 270 I’ejii; 197. i Built. 2C. 

(rj) Seethe c.ife of Fi.-auns t. I'ond!, (-/) 2. Rcll. Rep. 320. See alfo Fitz. 

Codb. 191. no. 

(/') 13. Co V (,) 2 Biowt.I I 

(i) S. C. 2. niowrJ. 1. [/) 3. Mod zu. 


pari/hioners 
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parifliloners where they u(Vd the Iniul, for the BFLI.s of the 
church ; and, upon lefufal to p.i\', a ihit w.js them in the 

dioCiwfc or it it ? t 01 ^ //>, and tJu y had a pu-hihition. "I'horc is 

another authority, on winch I clutfly d.;[K];d ; it is the cafe of 
Jones V. Boyer (a)^ where it was agreed, tliat if a man inhabit in 
one diocefe, he has caufe to fne t'a tithe- in the fame diocefe in 
which lie inhabits; .aid if in .mptl;er i'ioi.i.le, there lie oiij^ht to 
fue in the diocefe wheie the del Cl 1 Ci 411 It i!.d inh.dnl, and not where 
the tithes are p.iyabir, no; 




the- 






Jdic cafe 

is cx{)!ei:, for me, tiiat the fuit (.ut'ht to be la liie liii'cefi’ when; 
the detciKhint iiij. lints. , J m u ioo,’ en. '! this .iulh<i!i;\, wiiicli 
is To cxprels for me, I pry your l-'Kilop’^ jedpeiient for a pro¬ 
hibition. 

UoLT, C’fj/ef'/rj 7 '..t\ A. lor tlaii e.deoi J',:rs w Bcyer^ it 
was in the cafe ol p.ij /.v.'/r,;;..-j, ...-.i l i.-.e i id, ed /,A no//,vv 
“ lur rrum," but not fo i.. c. le ot . , ; —\\ e will ei\e 

our opii.iuns next I'eim (/'J. 


ATachjk 
M.II.T (isa 


(//) z Privo l. 7". 

(/) S C i. I,cl, r, 10 ,':r ( 

“ ’I'l,J Civ. r •flLa i . e, . 

“ btc.'iiifo h\ t' I It.iiLiti I'l . , 

“ I. a tilt, li.'t .L,( witiilii ill II' r n.i . i-, 
'• ni t;iji'(.f'j wojcl;, .o li. Ii - 


“ 0 I'liii’ !i \, 
<1 , S .iCvii.'L 


■ I'l n |i!!(.c Vilii.1." 

'.<1 ill ,1 a li.i'l li I a 

'■ ' , ,1 w’lt'i ti ■ 

) ) ■: .T 'i'll 

J 

man.,! ■’ s C C.i'iii 


[’IhcT s Cib . 

• 

T AM to prat'your lord/iiij) for <•/ :n t,iih;;n!n to the \ iec-clwii- 
ccllor of ihe iinlverlitv of !i is in the i.ilb ol <;ne 

Mr.hjhcr^ who has bec.i (.xpelled oim I'm vnt ,'t i ^ 

Lt GE in and w.is refufed b i d, i ■ ; nj-on, 

ivhnJi Ah. L'jde? v.’oiih' a| p'-al to tl'e \ ■. " ■■hoi .trd lo;-!- 

V( cation ; but ttic vit\- c!..iiki. 11 o!- riiiih ' to ..dm!! 'ii .i. anp ■ il. 


'i'hc qiiefTi'i:! thws.fore is, 'Whet 


ic, 


vie '-."i’lI'I'or an.I 
A:d w t," !■ It, 
:i ,U', i i! ’.-liilor. 

, I ‘ f;i. ( nd ; 

l.iciie \ iill.,IO)J-;.il 

po\v<;r (v'cr f.ncc the year in the f 'M'ji y(...r of (iii- ,i i^ni of 

Henry U:t 'J’.iul. 'I'hciclort we i;o|M , w u rlie t e e-on nictiloi 
ihall be Compelled to do his duty, .uni to e a i vi- t.h; aji.K.d. 

Ail ulcm. That the vice-ch:v)i-e!lo’ a,;d '.'■ nw'eatio.i .irc riT': 
vj*iT*oRs of this colhyi:'.', ii v.’iiiinut 'W ■ d; ^ tlw',- .uu 

poinieci fo .o ti,_- h\' the ll,Uut..s (,| iii., i_od and h'/ iev./.d ;'a,;i 


convocation are r di, 

tliat the bodr <-■! il'ir univ.o’.ti m e.in\'o...ii'' 

J 

of this college, as .'.pi)i. us [ i.nnh' [)■, t i. ■- 
and they have all alont'. eoiumi'Ld to 


Cafe 2 J-). 

V n (. -( Ik Ml L l’<<i 
<il <L to 1 r- 

cr vi in 

t 'ApxAUon 

Ol I f' iJow. 

A'--, 1157. 314. 

/,Jf 421. 

() rtoci. is. 
jf>o 386. 

I Rl. Rop. I'.fl. 

I. WjIs 7.66. 


L d 53 1 


V, 1 ^ «jut, 4 JI, 


lick in{lnime;its : but it i a ipt.-.no' 

visi t oiis havt an abli.lutc po-.v.: t 
or, M’iuther it is not a hmiteu po ; 
lawful c.iuft ? J or the .iT v.Iu.;) e - 


V'/hethei I’l 


1 cou.ivom \viin,'''i: laiii 


to 

oC 


p. -hat,' lor . 
vihr.v" 

la'i.s, that thev ni cm’ideiiiii e- ■ ii-tij !■.. I'h n 


• O' 


11 


pollible lor Ah. itji.er to c. ome 


UiSJ! Ill' 


L.','! O'J 
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*ca»*'* vice-chancellor; and fincc he has refufed to re¬ 

ceive it, there is no other way but for your lordfliip to compel 
him to it by your mandarnusy that he miy do his duty; which 
now he declines to db, by flopping up the channels of juftice. 

Holt, Chief Jujiice. You arc too foon for argument: let me 
know how the cafe flam's as to the fadt. Read to me your con- 
ftifiition by the ftatutes, that I may know how this power is 
founded. 

^'hc^ the ftatutes were read. 

Holt, Chief Jufice. If yf'n liave any 7}ii]i34e]inui at all, itntuft 
be uiredled “To the vice chaiice'lor, m-ifler, and fcholars ijicon- 
“ vocation.” 


Sir B. Shower. The vice-chinccllor and (Jr>«!dois of divi¬ 
nity, and the prodtors, are without uoubt ./bjt'.irs of this college, 
and the vice-chancellor and the t'Vo nrod^ors have thiec ncfritivc 
voices ; and if either of them rcfui t < accept of this appea!, or to 
propofc him to the convocation, i. .a.nnot be ihine. 'I'lieii this 
gentleman flands cxpe'lcd cut of thl ujtivtRii i Y foi a par¬ 
ticular offence. And whether the ciime fur which he was ex¬ 
pelled be tiue or not, he has acquiefeed undci that e/.puifion : 
fo that now if this mandamus fliould be gratiteJ, c would oc*ca- 
flon a great confufion in the univerilty. And we fay, that this 
gentleman is not capable of being relieved ' cro, tor that this is a 
caufc not examinable in this place, t‘ c i. h’-n'r. prequ: vihtors. 
And ttiandarnui'i have bten often denied, where if i' plain that 
there is a visitor to whom the paity grieved Ouiy ..ppeal 
I herefore we hope your lordfliip will not grentar.y w- ^ndamiis. 

Holt, Chief fujiuc. 1 he queftion is only this ; Wiiet'icr 
or no if an original \ isi roR tefuie to accept 1 n appeal, and to 
do the party grieved juftice, we fliall compel him to it.? - Let us 
be attended with the ftatutes of the college, and wc will conflder 
of it. 

* C 454 1 Aijournatur (h). * 


(rt) ■SceRcxi'. DilhopofEIy, i Wils. 
a66. S. C. I. Bl. Rep 

(i) Seir z. Term Rtp. 5^8 a ncteof 
the cafe of Rtx 'v. Buhi.j/ of Lmtoln, 
Trinity Term, Z5 Ca> 3 mlv re -a n.irM- 
mut was prayed to the h ihop as 
Tor of Ltntiln Ccl/tge in Oxfordt to com¬ 
pel him to rcciive, hear, and tjetcimme 
an appeal of Dr, Ila/hfux, who com¬ 
plained of an undue clertion to theoftice 
of reftor of that collygc, to whiCh Mr. 


Hcmir had bte.a admitted; and thk 
Court dettriTuncci, that where by t.-V 
fiatuta or a college, a viincK is* ap¬ 
pointed who 13 to interpret tlie R'ltutes, 
and an nppc.il i, lodgcil with him, it man¬ 
damus will he to coin|.cl him tti lie.ir the 
parties and lorui loniC judgment, though 
he enrnot he compelled to go iiVto the 
incritb 5 tor it is futfacient if he decide 
that the appeal came too late. 


Calb 240. 


.Anonymous. 


Ifotice muft be 
fivcB befoic an 
•rderisquafhed. 


'^OTE, Before we quafli an order of felBons, wc miuh uhw 
affidavit of ' ’ 


will only quafh nif on notice 


a TV V MAS V* WV WltAik kiarl^ All 

notice given to the parties concerned, or eife wc 


Tht 
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The King agahijl The Inhabitants of Cherfey. (jaft* 24 

TT was rnoved to quafh an order of feiTicrr. for that the only The r-f/cr re- 
ground of fettling a poor perfon in a pariiii, a.ppears, upon the 
order, to have been, ftir that the haivis of .natf :r:avy of the poor I 'and^^ 
perfon were publifhed in the paiini-chir rh; ’.vhieh is ill, for the }f,;} ^ 
notice to be given to the parifli niufl not on!) lie in writing, c. n. of a perl 
but the other ceremonies required by the lUtute of 3. ^C4. fo" coming to 

and Mary^ c. ii. muft be ob'erved, and that ait bciin' .in cxpla- 
natory act, cannot be taken by equity, 

*Cu 7 iJA, Let it be qiiaHicd. 


nitnt under jol, 
a year, cannot 
be fiipjiJicd by 
any cnlJateri 

aft.—-.. Salk. 47*, e,;-.. 476. 47.S. 5*3, 57.4. 534 Ante, ^30 Sion. 6zo, 


Captain Kirk’s Call’. 


Cafe 242. 


^T'HE queftion wns, Whether Captain Kirk, who w.is indiited 
for the murder of Conway Seymour^ Efq. fhould be brought 
to his trial this 'I'crm ? 


On a furrendcr, 
in Vac.iUon, to 
.anindiftmentof 

murder, notict 


Holt, Chief JuJlice, I am of oplrdon that this fail ought to 
be tried; for, a? I take il, the profecutor has been too dilatory in 
his profecution; and u en ought not to be reffrained of their 
liberty any longer than a convenient time for them to be brought 
to trial. This remifl'ncfs in the profecution of criminals was 
looked upon to be a gre,it mifehief at the common law, and there¬ 
fore was redrcflCd by the 3, Hen. 7. c. i. by which it appears, 
that jufticc ought not to be delayed. 


tli.it lie will en¬ 
ter his prayer 
for tnul tile 
fill ft day of the 
enfuing Term, 
is not fufticlent. 

S. C. jz. Mod, 
394 - 

S. C. Holt, 86. 
I. Stkow. 190. 


But by Turton and Goui.t), ‘fujiices, the trial ought to be 
put off; for that after his furrender he did not give the profecutor 
timely notice; and therefore he lays, he is not prepared. 


• Uss I 


At another day, Captain Kirk was brought up by rule of Court. The court of 

Mb.. Montague moved, that A 4 r. Kirk might be admitted to !^ifnot*baSa, 
bail, for that he and the other gentleman Mr. ih^e were dange- perfon commit- 
roufly ill, by reafon of the badnefs of the air, and the inconventency for murder 
of the prifuns; and that, upon proofs of fuch matters, the Court f ^ 

h^d frequently bailed perfons, though the coroner’s inqueft have appeartobe 
found them guilty of murder j and the reafon is, becjiife impri- the immediate 
fonment in fuch * cafe is not dcfigned as a punilhment, but only to confequence of 

bring ihe parties to juftice. confine- 

ment, and that 

his ll^r is in danger, z. Inft. 185. 1S9. Salk. 61. '3. Bulft. 113. Kely. 90. Palm. 558. Dyer, 
79. 1. Bac. Abr. 223. 10. Mod. 334. btra. 49. 543. z. Hawl^. P. C. ch. ij. f. 80. Cowp. 

333- 


} cotttraj replied. It is true, your Lordship has The court of • 
power to bail in treafon or murder; but you will not exert that 
power, unlcfs it be in extraordinary circumftances; as in fome ^foiTin^cuf- 

tody on an indiflment for treafua or murd.r, except nn very extraordinary circumftances. Ante, z8f. 
323 2. Jones, 210. 222, I. Bulft. 85. I. Roll 268, 3. Bulft. 113. Kay 381. Skin. 56, 

9. Pac. Abr. 224. 3. Bjc. Abr. 13. 14, z. Hawk, P. C. ch, 15. f. 79, 80. ' 2. Hale, 1Z9. J 48 « 

cafes 
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Jii B. r/ 


(J /. r ‘1 AIN 

KiK£': C'AiX. 


■* 


rafs th.it liv'f !v’>11 cjiiotad; and cfpccially in fucli where tlie 
l'.:'.'(ccui!(-ii ;. iin'-jghr not (o he vveli (rroiinJed. IJiit here is no 
piet.ciH''‘ ('f .1 malicious prorccution, ter that here arc two inejui- 
fitions for murder found, oiu; before THH coron’F.r, and the 
other hv rHK orand jury. Hut it is nnt doubted whether 
Mr, Si)'?Mitr was killed by this gentleman ; that too plainly ap¬ 
pears. Here is no peradventwre whether this unfortunate gentle¬ 
man was killed by Cn^>t<iin K}>/c\ fo that it is but reafonablc 
that he fiiould give account of (pilling his blood, 'kh'-re has not 
ha re been any long lying 1.1 ra ifou, this being but the fiift Term 
after their coinniltment. '! ne blood of Mi. Coiivjtiy is upon tile 
land, until it be revenged, or the jullicc of the nation be cleared 
by a fair trial. I could remember your n-"U shir of a cafe, 
where a perfon, aftei be was out iijron bail, w.is td'cn up in the 
Vkication, and was committed, it being iii the cafe of murder, 
meaning AJr. C. 

C> * 


TIolt, CWu'fJitflict'. I was very well fatisfied with what I did 
then, and .im fo (hll. Hut indeed, in this c.ife 1 do not think that 
their affidavits are full enough. It does not appear, that by this 
impiifonmcnt they are in danger of their live.s. it is find in 
F.gt-rton's Ccijiy in the tliirtecnth year of "fames the FirJI.^ that if 
there were any delay in the jirifoneis in the putting oft tneir trial, 
or in not giving timely notice, there could be no hading of them. 
Anvl here, fnice they did not give notice of their render to the 
piofeeutnr,'as this is gof><J re.'foii for deterring thcK trial, fo it Is 
alfo the fame (or not being bailed. 


t* 45 '^ ] 
Cafe 243. 

An ;^^tion will 
not Ilf agrniill 

the POSTMAi- 
TIK GENSKAI. 

ro recover the 
Vdluc of an 

IXCHEllUER 

BILL incloRd in 
a letter, and de¬ 
livered at the 
polt-cftice, and 
loll. 

5 . C. 1. S.alk. 


Lane Cotton, Poftniafler Gencial. 

T PIE plaintifV brought an aefion .ngainft Sir Robert Cotton^ 
pofhnafter general, wherein he declares he font a letter by 
the port, &c. in which there was iiiclofcd an exchequer bill., and 
that this letter .and bill were loll, &e. 

■* Upon the general iliue pleaded, the fpccial m.attcr was found, 
viz. that tlie letter .ind bill were delivered to fuch a poftnri.afler, 
and that aftcivvaids the mail was robbed, and the letter and ex¬ 
chequer bill taken a’A ay, Sx. 

Upon arguing this cafe, the Court feemed to be of opmjon, 
that the aiSlioii was well brought -.gainft the dclendaiit. 


S.^c!^Comy. Holt, ChltfJuJIice. It would be very hard upon the fubjc£l, 
10O. if this atflioM fliould not lie. 'I'hc crow'n has a revenue of a 

S c. Csiih. hundred thoufand pounds a-ycar for the ninnagcmcnt of this 
rfficL-; and therefore care ouglit to be taken that the letters be 
S. c. II. conveyed, and that the lubjcils fhould be fccured in their 

S. C. T 2 , Mod. 472. S.U. 1. I.d. R:iy. 646. S. C. Holt, sSz. Ca!th.4?5. >-Sid. 

36. I. Roll. Acr. tjS. T. M..ci. ;z3. 227 . Skin. 27S. Cro. Jac. 202. I’.ilni, 523. Molloy, 
209. 2. Mod, 270. 1. BaC. .-Ui. Rol. tni, 103. 3. Bac. .'Vbr. 5'''!, lOrg. Co. Lit. S9. 

b. note (3L 


properties.; 
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properties. And why fliould not this be the fime with a common 
carrier^ who rn.ifl anl’wer for the jewels or otiier v.iliiabJe things that 
helo/'esjas appears 'mJUyn’sRep. (c,) ? 'riiea it is very hard, that 
the fubject fliould be preveate t b} theac) ol parii.iincjit from (end¬ 
ing his letters by any other carrier agaiall whom he might have 
his remedy, and yi-t not have in', remedy 'iill the pojhruijiet j by 
whom he is obliged to fend hib letters. 

But I was info: med, that, aftervvards, juch' ment was given in the 
Court of king’s bench for the delenJimt {!>)■, (ujehtiente Holt, 
Chief fujlice. 

fii) /LiicriTt’s cafe, clrc.! hv Rot, c, j.l’ccrWr.r,. 31; r.i d'. Sec Ci w]>> 76z. 
atif Jij..,., in the 1 ife of Kt.ni, -;', •!<. 'I’ly. t.piiU'.n ot tJic tlirec f'.itli^t.'-, Iiow- 
£''Slclton Alltn, Jijt 1.. cwi). l\ci, h.ia I'l^ni n LCjiin/ct. tint ..(iiifiiincd 

764. I') tiic Jiid'^L, 1)1 thi 1. 'iirt ol I- ' ,^’i 

(b) fee tlic ■'!^';'-imcnts ol' th' [ua.',ts h : >!i, m tli, call. vl W'liilin S' ■; . I,(ird 
fltc I'ulin^th, ■ c . t ci'i. 'tip it o to Lr l)ci|Hini., iii \ n cli it \c.i', lilti'iiily 
hut it li foil til 11 I'l. lit u dcKiiMiK in .ifiniii V !l not lie 

Ifcini^ tint the j'hr'tif liitcndid to Inin,' j/.iinl! u.c v"', ' u n i i e m Ini 

a wilt ot cnoi, ji,. ci tin nit.jic,', S. C. jl'.iiiki'm ll. It 11 ! ly oo.. 1 1 .'/ /.iirfiout 
t R.iy. OjS. .iiitl tiicrtljy iiuttnita i.r i iettet ticht 1 it ti inm the polt'Oftit c 
the flntJiti lircjatRi) ol tin. q'Klhon. t'tAcji. to yfO. 


Lan* 

agjwjf 
Co I'TON, 


Mi'morandum. 


Cafe 244., 


CiR TII()iVI.\S ROKKMY, Kniohi', one of the judges of 4. Ld. r,/, 
the court of kind’s bench, died Jiiiing this 'i'enn, a(ter a long 50J, 
clncfs. 


HILARY 




HILARY TERM, 


The Firft and Second of WiiiiJim and Mary, 


r N 

The Common Pleas. 


Sir ITcnry Pcillcxfcii, Kfit. Chief Jujiice. 
Sir Thomas Powell, Knt. 

Sir Thomas i<okel>y, Kni. ► yufccs. 

Sir Peyton Vcntris, Ktil. 

Sir George Treby, K/;t. Attorney General, 
Jolni Somers, Elq. Snhcitnr General. 


* TippeL eyAnjl p3’rcs. 

Tt ',:ily . ^Jac. z. R, U IO55;. 

I N tlcbt Upon a bond tor tiirc* huiubt-d po\in.''-, it appeared, 
iijx'ii oyer-, to be for the pciioun.nice c-i'.iii :iv,,iiu in be made 
hy Bur low “ bnviii' the touiiii tl,iy ef /Jjuil,, nr* el/e to the 
“ umpirage of fuch a one' as he fliall chcof, to be made on or 
before the fixteenth of ApriL'" 

The defendant pleaded, that neither the aihitrator, nor the 
utiipitf, made an av.aid,/>/■(>«/, Cc. 

The pi Jintiff replied, confcfling that the arbitrator made noaward; 
but thatoij the f.rjt of Apr 'il\\c ciiofe and nominated one Gyf 'op to be 
umpire, who rei'ufed ; and that 1 hen he named me (Ai’rk, who 
.accepted and awarded, &c, and fets forth a breach on demand, 

Ventris, JujHce. I am of opinion, that the award by Clerk 
is good; for the lubmiffion has put the matter to the determination 
of an umpire, and 1 think, this umpire is fufficiently named by the 
arbitrators intitled to the power. It is true, that it is laid that they 

mifiie. S.C. 3. Ltv. 163. S. C. a. Vent 113. i. Sjd. 428.45^. r. Ltv. 
Raym. 187. i.jMod. 15.275. Mod. 169. 2. Jon. 167. i. S-Jk. 7®. 72. 

?30. Kyd on Awards., 58. ai’d fee 2. Term Rep. 645. 

Yol, V, F f 


*[ 457 ] 

Cafe 245, 

If a fuhniiflion 
he nude to arii-. 
Dii'on, foasthe 
award be niadti 
Mon the fitfi of 
-ell-nl, or c]le to 
fuch umpire as 
they fliall cliufe, 
fo as the um- 
piraj^e be made 
bth.re the fix ~ 
techtb of 
and the arbitra- 
toi,, making no 
a’vaid, nomi¬ 
nate a perfon 
for umpne who 
refines toadl, 
they iii..y cliufe 
anothci peifi'n 
174. 285. 302. 

2. Saund. 04. 
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TirrKT 

agMnJl 

Eyrcs. 


named Gyr^pt : nd it is as true that he did not accept thereof, and 
therefore (ouid b'* no umpire-, and that an acceptance is requifitc, 
the i (d r>l aibng proves. Hnt it is obiected, that this is an 

autlic.iiL\, and bcin;.!; once executerl, cania^t be a-ffed over 
asaiii. I aereo, that an authority once well executed cannot be 
t:.'.;il,K'tcd uii.-vV ; but where it is not v.'« I < M-cnted, it may be 
acted a,:, un ; as v.hcic cxc enters by deviic iaoe a bare power to 
{ !' land, (f-.ou'.di thay make a k-i fnneiit, \ct tl.cv may afterwards 
I'cli ; and in oui cafe the na.ndna ol i-* only a criinmencc- 

ineiit oi file exccu'.on ol in.- antii<.. if '. 'Two [icifons ca,nnot 
Ifive a conciiireut juiilJicti-.ai to make an aaaard. i. HsJ. Abr^ 
A i. 


[ 4 .; 8 1 


UoKF.ey, 'Jvftuc. G'i[pip had nrvei any aiuhority veded in 
him, fii 111. iiiural pre'.tiucd it; lo that i Lake it, the cafes of 
aiitlioT,'a do ill no wife I’dliicia-c ti.e prclent erde. "I he arbi- 
tta;^^ h.ul .01 authoiity to make ai, awaid until fourth of Aprils 
and til'I! h. !o..l a. poe.'er to name an umpiicj for had 

iiii'.e . iiiii a. 1 ..'iiinuiiiCiition, cvi-. 


PoW>i I, 'I'nf'uc. ■[ he nomitrition ol CJe<k was good; for 
t'.a. ■ v/Hidlv avoided by liis rcfufal; and it is fit that 
wc tl -uihl ceii'i' le it u.ill oihd cafes of auihoritic*^ ; as where 
t!;e b' i,;:a 1. . y. s. di not conlent to the fnlt livery, the f.mic 
attc.iu) n.iy m. k-a iivery again, as in Alotyncu'. lolinfa). 
Jv) if 1 nab' be given to J. S. the remainder to fuch a pcrl’oii as 
l.e (h ••11 11} i f in , a d he piiointsi'/ monk^ he may, notwithlfancling, 
appoint .iga.n. So e.f cicdlions, a void tkclion is adjiidged to be 
no elvc!'.»ii. 


! ; \ ! rX, f/'n/ fufict. I iigrcc, tba't it there be only a 
ron-ai liincatioii or (blcouil. between tliem, that would iml have 
amfii.a.ted tn a. no.;'.ination i b.n 'pat oh font plrii^ vve nuili: take it 
as u .ippcais in tie rticid la fc.r._ vi=, and that la}S there was a 
nonuiia.tion, and if there h.ul imne, the o'Jitr party could 

take advant.,ge o! it upon il]"e. I do agree, that an authcirity 
ill f.m'carcd rra) be re , > ted, as in ih.; caie ol ettoiiiiLS. Jkit the 
arbitrator iti our cafe has no otlii.r powei than to nonduate; 
which ill h.n. di'ii^, and J cannot iinagini- in-w (')f/op's refufal 
fhould give !’d n a. lU a powci. I k.iovv' i n didcunce between 
this and other pov, i rs ; if t' a rehi'al niake thi. nomination void, 
it nniii; be inimeoiatv 1 y vt'id, c'f elle he: has no power ♦o make 
a new one ; aiul li it do, then it argin'S that he lias a greater’ 
power than the luhimlhon gin e ;;i't , v.inch was only once to 
non nuitc, which he Ji. s done. 1 rake it. that where a man has 
only -a baie aullioiity, aii;i no inteiell, his jcf iLl ihal! not difabie 
him from executing it; as il an executor, or an attorney, in the 
cafes bi.fore-mentioned, ihcaild hi) they would do nothing, that 


will 


(i4j ralm. iSt). 




Hilary crmj I. an-i 2. Maiy, In C. iJ. 

will not difcharge thc'r j.f.’iverSo that this ronf. 

qusnctt may follow our 0,1 ■, i',. iV r l.;s rofuljl, rnr.v, 
notwithftancling, n.ako a aoou ...uI if n 

there will be two uin[ioes v, eii ^ u >! o, .v 1' .1 om k 
diction, which is not aiJmwd, a-i .o I'u <. • 01 A’,; >/„> 1 

7'he cafe aH'o ol f-'./.s/o; o i>v.i, ihwu''. ihit 

fjncc my bn-ilii vs ai.- •‘a 

Ji^DGMr.VT for the pi 'onr'. 


h!s ronf'- 

Tit ye. }' 

ufjl, rnav, 

:/{ 

■eo JO too. 

t a . 

1 nt jilt il - , 

‘'I'd. 1 61; 

h:!!£\h}. z. 

J.\ 16 :. 


I v. 
. . "-1 


{a) Year-Kt'iik i.}. I’i i''. ' t 

and All'.'!!’, ’. l r, ^ Mmoi Os'-j 
1, Kiiii. r. 0. 

(() 2 ''aij'id K,a. S. i'. T. 1 ! . Ill 1 

5S5. S, G. A'.. 1.1/. \ V ! ^ !. I” K > 

42;'. b. C. i.M'a.iT, I,'11 j, vl A .j 
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'TRINITY TERM, 

The Second of William and Mary^ 

X N 

The King and Queen’s Bench, 


o/A’ John Holt, Knt. Chief "jufice, 

' Sir William Dolben, K?it. 

Sir William Gregory, KfiL 
Sir Giles Eyres, Knt. 

Sir George Treby, Knt. Attorney Getierdl. 
John Somers, ILfq, Solicitor General. 



* Mr. Prvnn’s C.ife. 

AN INroP P.fATION was exhibited in THE CROWN OFFICE 
agaiiih fcv'eniv poor pnfoiis, letting forth, that one Atr. Prynn 
Was lord of loch a manor, where the defendants aflcmhled and met 
together in a rloioiis inaiinei,and pulled down certain fciiccs, &t. 
To which one of the dtrendants appeared tiJid demurred. 

The qiicftion was^ Whether an information lies for this riot 

Sir Frakl'j' Wimnington. I conceir e it docs not, and that 
the defendants cannot be proccedeil againfl otherwife than by in- 
di^lnknt or prclLninunt In the county where the fadf was commit¬ 
ted. And this 1 lhall make appear : First, By the ancient books 
of our law: By Glanvil (a)^ Flcta (b)^ and Magna Charta (c), 
no man can be charged but by indirSlment or prefentinent : fo are 
theftatotes 25. Efk'j. 3. c, 4. the F,dw. 3, c. 3. the 5. Edw. 3. 
c. g.; and in THE Year-Books of the 26. Edw. 3. pi. 4. & 70. 
and 43. Jjf. pi, 5, all ftiits of the king muflr be by prefentrnent or 
in'liLim-nt. I {lull now fhew tj YOt^R lordship from whence 
thefe info! mat ions had their birth, cuid 1 ow they had their names. 
1. S.sik yz. 2 HriK P C 151 2. Ji'ivl:. P. 0 369. 3. B.k Ahr. 165. 

4. Ttnii Rtp. 2,15. 4 Coni. Dig. “ Inlormation” (A i.). 3. Bac. Abr. 94. 165. 

«. 26. 4. Bl. Com 3C3. 

(a) Gb.nvil, book i. [r) Mag. Car. ch. 99. a. Inft. 

yi/) fkt.i, beck I. «h. r.t. ica. 40. 
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NET CzNlKAb' 

may, by th^ 
common lawi 
file a crimmal in., 
fotmalm againft 
perfons foe 
meeting toge¬ 
ther and pulling 
down certaiik 
fences ercdled 
by a Joid of a 


S. C. Holt, 36a. 
S C Comb. 141. 
S. C. I. Show. 
49. 106. 

3. Mod. 7*. 

117. 317. 

1. Vent. 8. 

I Sid. 360. 

4. Burr. 255^. 

2. Hawk. P. C. 



Mr. Prynn's 
Caex. 
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Trinity Term, 2. William & Mary, In B. R. ^ 

Kln^ Henry the Seventh was a very rich prince, and ufed the care 
andindii/tiy imaginable to cncreaie his eoft’ers : the iiiftruments he 
made ufe n] ;c»i this pnrpofe weie Etnl^fcn and Duiilcy^ who, in order 
to accomiuiih their delcois, procLiied an acl of parliament to be made 
iinpowernc^ jutlues'o. the peace, tkc. upon INFORMA rioN for the 
khir., to liear and d-terinine all olienLes and contempts, except' 
iitalon, nrardc;, and felony But this aCt was afterwards re- 

pi aleJ (i-), andc. id mned as injurious and opprcflive to the king’s 
luhjeefs ; anil E ir>jc)i and the aiirliors of ihofe horrible op- 

(II t ilions and grievances, caoic both to infiinous ends, for they were 
VL.-y f.iiii)' haii'^ed , fo there was an end of them and their iniorma- 
tie is }. ' in a.l Ik ftni (d)-, and in (lohe’s Entries (a), lhei,e are 

no im'o'iria, ion- ex; Lja '.poo gLiicial llatmes ; aiul in Ilnjivl I think 
tlrere is ii.i diy one ml .nn.'oon. /.o; li ^iole (/) la /s, that no 
man on 'hr to lie punched but by prejoitnient oi I'hSe/nient. Now 
f 1 /iah com - do'vntu riir <>]■ ; rrio\' or uk'.ht v.hich efta- 
bhlhes and conlirnis th, nb^riy oi the iubjecl'; and ordain-, that 
no man iliJi be t. ndoui by piocei's; and enumerates many 

tilings tbrre vvii’!'• n L-’e 1:'’'.’' -f the iii!-i< t'l was invaded. Bur 
the king pe.ce'' mg t'M' tiie liament Ifiiiek veiy deep, and being 
tender ot he /oy.t! pr. -og:t^iv;, prei'endy dnlolvcd them, and did not 
call thtm v-i'n lutio the iixt. eiuh y ar of his reign (/a). It was in 


this li'iig -u.. 1 \al o( 

hrd V, i- 

exrilnt. d . m.ih mv L 
(-'o.nriCi th-ii .nniU-i!, , 

^aiai>d'* I'lie C! iir. 

bv inl'uf bill 1 


neiii thi - mifcliief ciept in. The 
,.r o' Chatlcs tl'-’ Firji^ being 
,'.',.7; 'Ell'and Others [t). 'I'heir 
. ili;. Cl 'CoRNi; Y OENERAJ,, that 
'■ 'e,el i.e ; a .n not toll .VC proceeded 

'■’tet ; 1 Kf‘i:nt. The ATTURNEV 


told them thiie .i e.. m.u: n. e. i .n af-, but jiioduced none (/^). 
..'ilter iliL loite iht.i' '.'.Iv l;- ■ ucie e i ’..eMmiiion of winch was 
ccrtaniiy Uie c.'vicoi e.r.nla;lU's boih M ehuI'ch and (late) 

comes the ifatuh- ib. ^ ' i. i, c. i. in the ai xb.. o ( and the par- 
li intent prefeiuh, ib' hf.ied 'run ; r XR -xM iMiii.it cji'RT, which 
had loloi. ongo'ili.j and In iiaded the jun , by theii .nifchicvous 
iiilormaooiis and oiher ai Intrary jiroceedni' ^ ; <ifv.-liiUi the parlia¬ 
ment weie lo i-iilibit, that they eii'iCt..;!, “ t.'iat no c-jurt of that 
naftire Ihou'd 1 ag-'.in be Kt up in Eny^la , I." 'i hat parlia¬ 

ment alfataXA. iieticeol T.tE iM/rin'iiu on e.lOiir. After this, 
informations Lcioid be totally J.dl, but e.n tain it is they Hep/- until 
the reliorat.on ol A/z/y Ohni-ies the Sj'' ad ahei which they were 
ibmetuiies made ule of, though but-.'ety raie'y neichcr, for they 
received but little countenaoc" fri'in the .'.n’er-en'l Judges,* with one 
of whom 1 had the hn-nour to he accjUainted, and that was my LoRO 
Chief jusx ice Haei-, ^ho i remember vay well has oftenfaid, * 


(.') The ir. //..I. 7 c —.See the 
J^^itute nc Inij'c ill Ralfjl's edition ot iJ.e 
ilatute:. 

{/') Py I II, n. ^ i 6 
{.) 11 .stite 1 I ■!-, -j 

((/) U.iH.i)’:. Eiitiitj 
(e) Co. Lm. 

(/) 4 InR.41. I. And 15#. 

\£) 3- *• *• 


(/>) Huiae. 

(1 ) Ck'. C.ii. 181. 604. 

(<■) bee VVii gfield’s Cute, C:o. Car. 
ji;t. 2 3!).i:iv. 473. Calc, Cro, 

5^3. J'lieni -I.’-. Cafe, Cio. 579. 

^') I'liis vvai .nn ait loi the preventing 
I f'iiconvimtntics li.'p})cnlngby the Jong 
iiitiiiiiiiiion of paiiiainent. Jc was re* 
pealed by 16. C../. a. c. i. 


that 



Trinity Term, i. William Sc Mary, In B. R. 

tfiat “ ever informations carm. in cliQ^iitc tlicv could not (land, Mr. 

but mud ncceilarily fall to tho i-'oiind.” I'ho reafon why 
informations were i idom q'.ndio' , ' uif.' they were very 
rare; and v/hen fe.v pvip!' ..,0 piirrh: d., I'jw do t;lii'et, i>ut ( 
confefs, ofl ate tirun they have b.en m>., j f.eqiienr th.ineve,, and 
the mifch'cfs the-,' p! uvluevd aro- ■ T. di ■■ in or: mem-ny. ( will 
not trouble your lordlhip with a Ioh'^ i. uK'n, bnk ! canivt pafs 


by two or three of them without: nvjntiomn t*'- "i. As hi if, that 

ht'ri rtii Dii )■ irir‘ i-' : j-, pre- 

1 < Lo.r Lti lonu' oi ill, ''n-nu-. = i the 


of Sir Samuel Barnut v.h 

ferred only for writing a nun 


tenth.ah' i! ;v>uii,' 

s,«l. 

h .. .ibouf 

i.Siinalion e.c 


* . ' aiiift 

b ;, '.'".i til! were 1 

1 J i> 

1 ' J St 1 

'r.:\ 'a i/iC 

1'-, v/onid, iK'r hetr 

th' 

ir i jA i|;y 

'uid L". full!.r.: 'Ut 

! 1 t!l'.‘ 

th'. 1 c.'t:,t 

;if. 1 rcin'^'n'b'T 

on 

111!' I'l'dy 

tehhen C.y f* ^ i ' 

/■r .' ' 

^ p. ■! Tly 

, 111011 , a.'d had 1(1 

, \ '1, 

’.'U-.rf fine 


lums i(w nothin but bee.i' 


athicKd bv a hukhis iiiio 
impofed on hi/n fur fo iliylil and hne.h^us a i-.,': ^ iho 

arbitiary pi(.cecdiiir;> otiliJii. i.iiurma'oons, nia-u-inromur.i- 
enccr. attend thnn. — KiPn/iy "i'lu p.inv, i, lie ae-'riuiJ, < an- 
not have any c"/ts ayamll 'rju uio,.., hut alr-i an L^p-nlive 
trouultlbnie fuit muff ill down c nte it u w/ii ' 


9- 

‘ 1 111.'' 

N DL I 

] ' 

} 

i a , 

e h 

in 11 if 

ple.u! 

irj 

fi.it, 

L't it 

, h ivi: 

i ' U*". 

, t. * 

1, . _ 

IilV 

■ J.'ji'J 

k"j: 

Is 

C.,J, 

OIK 1 

iitmionjiir 

llie 

late 


11’.i’ll l(h:-, uiid be 


upon his rcco^nizanre h mulf i'le.ul irjti.i!., ^ ‘ho:, :,i lir t’amiot 

iiiloiiiia- 
nor, MY 
it Vz rend 

Bijhops (f), i\honi the inioiniatiun biand, fo. pi,.li nting a mt!i- 
cious, le'i'itRais, aiid fi'.iu Idoiij libe', wlurii, ;ii ,,uth, w.n iralung 
but a pious ,ind liunilile petition, and wJiu n tli^r, vve.e oblii^eJ to 
do by tlie laws of Cji.J .uid man. Ci’t,.i;dy no jui v coiikl have 
ever found th-ni guiltt frj. 1 luppole it will In ohjAl.d a”,unit 
me, that tiute are nuuiy pieccdmts of inf >nieiVr.i’.i in tlie orhee. 
But 1 aniwrr m the wouii wnicli a great anil 1 aiimd brayet heieto- 
fore nil d, A'// arjt t’AW//;');.y'l;./At.-vv IAl i ejofiti ( >>}• W.hetrio’e, 
MY LORD, 1 ' lying on the authoi'i: V of the li.u'iu s i iiave quoted, 
none ul v\Inch, as I cv"_“i heatil of, are \s-t icpiabd, and in lefpect 
alfo.of thofe inconveuiene'ies which arc the eilLnri.il c '/iicoinitants to 


all mfonnation.s, I pr.iy your Lo.".L).' ilip’:. jiidj^riiciu loi 

the de*- 

(a) 3 ^tatc Tii.sls, 939 j .iii-.! fit Rex 

D,rAf’-s, 1 .Sill: ^94 3 Rix 

V Wood- 

«. Jolinitoii, ^ -ShiAv 1. 

IjI', 2 S'"-! 1131 ; R,.x 1'. 

TiLvDod, 

(i) j. State '111 ih, 630. 

f. lir.ii Ktp. 143 3 Rex 7 

' Ri./okc, 

(f) 3. Med e.'ili. '•■C — .See 

2 ’J eiiii Reri. k," 3 and lailioek uu 

aJfo the eaie ofCook, bnatt, .iiiJ Ci.li,'-r, 

C\ ''i c-/ 


ante, 363. 

(■ I 


(,i) But this is now rciin-d,' tl hy 

1 / ) 3. Mod. 2t2. 


4, Sf 5 JVill. tS Mivy, c. tS.— And fee 

(^■) 4. Stale 'll.;!,, 304. 


t:kik’» Cafe, 7, Mod. 47 3 Ktj3 'o 

(/.') I And. 157 
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^ [ 462 ] Trinity Term, 2. William k Mary, In R. " , 

Me. Pbynn’s fendant, noL only for my client’s fake, but for all tbe gentlemen^fi 
Case. at the bar, iwy fi^r all the fubjecls of Englaml^ that our liberties 
may not be iiivadcil, nor our properties ti.implcd on, and our 
lives hiatclied away liy thefc opprefuve informations. 

Sir Willjam WlI,TIA^^s fnr the Sir Fr.ancis 

W/NNiNC'i^ n’s aiguineiiL is, f fiippofc, (“Ktemporary, and fo I 
fliall anfwv.r ii. 'I’he mattei on which tins information is i roundcd 
is a rint^ for v.hich 1 think the information v.dll verv v'dl lie, and 
IS no innovation for the r^dicers of the conit wdll inform you, 
that there are precedents of infoi'niations .:s ancient as indict¬ 
ments (r;). As to the cafe <'X E:rgl'm atu' Dutch’}' (h)^ the exhtbit- 
ing of informations was no: r.Hcdged as i crime againft them, hut 
it w’as f(’» t.ompoundi'’;' of inlormations, end mixing popular 
aCfions in fh'-m ' It 'sii ifo; mat ions do not ■'xtend to capital 
c.ift s ; and where the O^etute fays, “ they lhall not lie for life or 
limb;’’ it iir.plies, that they he in other cafes. The rcafoA' 
why tliecourt of star t h/ ’P.rit tvas repealed v/as, bccaufc there 
was nr-th ny piirilh. I h' thi hot wh.it could he renr'died by the 
conuniai ire.v' in the King’s c nits, and not hecauie they proceeded 
by Infoirntnion. So as ti' nyv LyrJ Hollis’s Cafe (d)., there the in¬ 
formation was prefr'red ug.iinfl: him and others for aflaulting th* 
Speaker in his chair, ant! for fpcaking fedirioiis v/onls in the houfe, 
for which judgment was given againll: them i e). And afterwards, 
in 1667, th.it jud.pTicnt was reverhd by llie houfe of lords ; but tht* 
reafon o<;' that reverfal waA, b' caufe this Court had intermeddled 
with mattci^^ ih.ne in parliament, and 'Dee.iufeTAE ATTORN'Evdid 
craftily' infe-'ining’a niattos in the in'ounation, and not bccaufe he 
proceeded by' wav or inform,.lion. /Viid though I grant, that infor¬ 
mations have fometirncs been tnilufed, vet the abule of .1 thins; will 
not deftroy it ; but if there he any if reginarhios committed, your 
lordfliipwil! reduce matters to their old Ibimp and m.elhod, and the 
Court may do it in their (hfcrction. As to in; Lore Hale' s ofinxon 
concerning informations, 1 heard him make thi, diftin^tionhciweeii 
pnhfonnatlo)t’,n\ei an 'nidliAtneut : in the tirfl, every pcifon gives a 
diltinifb fee but iii the lait, 0.1c fee lies only for feveial perfons. 
Hy this my Ia 11 u Ciiief jusricE Hale gr.jited, that an infor¬ 
mation would iie ; and ti u!y I never heard it (jucllioned before this 
463 ] time, * As tor the information concerni.tg my lot tl. tlje liJho^A (fj^ 
thofc epithets of in.ilicious, fedhioin, ^c.’’ were only woids of 
form and coiiife, chough 1 will not undcit.ike tojulfify ihe proceed¬ 
ings of the late CTOvcrnnient : we have all done amiG, iuid lauft 
wink atone another. , 

Cafes In Law SiR GsORCE'rRERy, At rORNEY GeNEB AL,/5r I 

and Equity, 101. ^ever heard inforinationsqiul Honed before. It is certainly a doctrine 
very lately broached, and I believe will have very iewpioftiytes to ef- 


(a) Sec the aigument intended to have 
fietn made in tli;s calc hy Sib B. Show- 
«B, J Show. 106. 

(A) II. State Tiials, 3. 

(e) See iS. Etn. c. 5. 


{d) Sec Lon! Va^ghaii's repoit of this 
caie, and K C. Cio Car. iSi. 

(c) Cio. C.ai 130 I'i. 

(/) 4. State'I rials, 304. 


poufe 



, » Trinity Term, 2. Fulham Sc M:irv, In B. R, 

t 

poufe its intcreft. As for the old fiatir., . which .S(’> Fr xkcis 
W lKNlNGTON cites, that all proci-cdiiHi, .{hai! be i v ',n,u,'t,!}. >7 (h* 
p'l'icntmenty Why imy not pri' '7 :h rc be mc.uiL cf ii,e- 
Icntinent by theknubs atturi’c^, wv.'ch n.-).'!!!!!" be. .i:i ii.io.ni.i- 
tioii ? I'he proceedme. by ir.'o' ’Maiio.i h l”' ciic 'el* ’-ub,' pi.u i.1; d, 
and therefore is novv tl"' I.'w o, the J.eid -.iid't; e^ iMt ci'catid by 
the 1I4 Hen. y.c. ;{. in aiu! ('yxi'.- ilv :e are many 

infui'niation'^, foinc i>>r inti alion-, - id imIvi s m natuu <»! a quo war- 
ra'.Ao. So the liaoitLS flt.it ;\.lhuiri iiih'iiiici •, riijtjioie, that 
there weie iufoLma'ions baote. As lor my Lord Ihk f e.nd 6V/- 
dod $ Cafe W'her’ier an ntt -.mati 'ii \v.'dd ie’ for a 

matter trunfabted in p'viatnenL ? As to ni) J/ojin ii,tin's opi¬ 
nion, I am fare there were iLveral mform.ito.is in his (iiiie ; and he 
was a VC! \w onfcieiitioiis men, .n^d if i’.e !■ id ihoiieiht lliat i.iioima- 
tions were whvdlv unlawlul, he vviei.! fiia have luhe;\d llum ; hut 
indeed, T Jlave heard him U'l tlie o!fn.ee. ol the cc!;: t, that the inlbi - 
mations Ihonkl tint be ve.va'ions. In: ee\ei' ihev \\\,r lile.n). 

y V ' 

y\ll the rvcoids in riij'. Ciio a xJFJ icj- aie io m lOv .nith. iniies ibr 

us. 


Mu T*jtnn’s 

C\', «i. 


' •’ 4' ti:- 
' Hi. 

M/. 


Oe. Car. 130, 
T'i (53. 

Mol), iij J05, 

I • I 

Dv I, 93. 9S. 

3 _i 0 . 


HoL'f’, Chief‘'JaQtee. 'ri!e matter tniiv fe-'-ms-not ofa'-'v (Treat * 3?. 

- . ■ - ' • - lo; 119. >86- 

sif). 


difficulty, f)r wc ihah liradly nov.’ impea'.h .h." yidee.ii nt (/ur 

jircdecAibrs ; it wonid hr .lieti^ri: 
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C.Jitil. 14. 27 .S. 
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Iil il ' y ^ 

ihai dv 


/v! h It had 1; 


IK vV :hiiI'c, 


ihall b - a.; i’lb'i n.nion 1 .r 


buppofe-, th.U info(ma'j()ns I 
that ifatu'e woidtl liave fnd 
that crime, and not that it Inai! be pninlli^ii b, infornsaion, vviiii li 
fuppofes iidbirnaLitJii.s to lie. k .ai coiiij n.ver ir-ov . to cnalii an 
inJhrmalioiL ajT.unlf 7’HK at'.'WI.vr v, out an ineti, '.-a; may. 

A man mav’iriake a better ai^omient aj-a-ot wt t.e uj inqi'try .aid 
nciu trials than againlt trtfcrruitio.ie. 

Dolben, fujlhr. 'Id’icie wa;- an infi>’'iT)at(.j'i aguiiirt 
Ploivdenf ( j, w.hc) v.as a le.irncd man and a great l.,'.v/er ; an.i if ho 
had thought iiilurmatioiis dh’ga', he would cenai.n.'y Jiave taken 
advantage of a. I confjic., t.'ia*' n; that long iiitcr a! oi naiJiajiieniA 
wnich Sir Francis W inn'i .ncroN mentions, between the hhh 
and the llxtccnth of Cinn-lc^ the Firjf there were mor" i' r- guia.-n’..,i 
committed in tliis com t chan ever were before, 'i'nen the bufi- 
cefs of_/6//i-7/i.i«.7 was tivmf.cd.d in this court (r/). 


(a) II. State Tr.jls, n.i. 
\b) Q.VJ. Car 151 
(0 


(s/) Str Hantpdt-n . c;)-, i. StjCcTri 

il.r >4 

The' 




JHjf. pRTfKN’l 
Case. 

I. Saund. 301, 
302. 

a. Mod. iz%. 
331. 


Trinity Term, 2. William & Mary, In B. R. 

# 

The next I'crni this qucftion was moved again (a). ♦ 

Holt, Chiif'Jujllce. Informations were at common law, and 
f ' V li-it'it-s do fnpp.ife : the court of sTAit-CH AMiJF.fi was 
f y, becaiifc tlie crimes were piinifliable here. But a 

i-Tniltcd in Tork cannot be puaiihed here by indict- < 
met' , uh it c.iii'iot he removed out of the county, wheie all 
indielni' iits mu t lu laid ; theri-f'rc it is only punifhable here by 
infjnnntion.' In tlie Bcjas (d Imtries there are informations for 
pcrjuiies and in refions a" a ill the baibtF of iVrjlmnlUr and 
keeper of the Gauh'rjj'c (l>j^ and yet there aie no oiliceis gf the 
coint. 

A/.l TUF. CcMTRr were <;f opinion, (hat i.-fornialhm lay at 
common L.w. 


And fee i. tW-i. that wheu', ei a matter concerns the 
public govemme/it, and I'O [)a!liCLiiai pe {'•Ci'. intirled to an (litiony 
there an infonnation wi'l lit. 


(/i) Sir P.at'.o!'^m(\v.Sl).i,’,II c 
paicd lO dlKlIt til tim,. u to till. iiiU'i ■ 
tii.Uinn on the p.irtol t'le < o hut i. » 

Couiifcl appvann^ on the ctii-.; hd. tu 


"I !r, ''-D'.r 'V .i^^ivcnfortlie 
i-i V,- —the aiguincnt i. 

i) 1.' I j. to i:s 
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PRINCIPAL MATTERS 

CONTAINED IN TIIK 

F I F T ri VOLUME. 


4 

A. 

A li A T £ iM R T. 

1. TN what cafe an avowry may he 
X abated,ll'Oi'gh alter verdiiit, 

■L'. Evans, zrj 

a. Abatement of the writ by mifnomcr 
in the addition of a new dit;iiuy, I'.ix 
V. Bi/hop of Chejier, 

3. A plea beginning in bar, and con- 

cliAling in abatement, is good, Leenj. 
Baines, * + *4^ 

4. Wherft the defendant may plead in 

abatement to the declaration, r.nd 
jfvhci^ not, Lee v. Lames, i,|4 

5 . Bo'voyer ^a. Cock ^ 146 

' ACCEPTANCE. 

1, Acceptance of a tiling in fatisfaffion 
may be traverfed, and fo may the giv- 
ing. Young nj. RuJd, HO 


z. Acceptance of li'T pounds in fatif- 
L’.ct'un of wages jdeaded, Yajlor v. 
Ji.inei, 134 

3. A tt,(ign:ui.i!i to a proffor docs not 
the church '•old wiiliout the ac-* 
repMi.cc of the biihop, SanJers v, 
O.vsn, 38S 

•AC T I 6 N ON TH E CAS E. , 

1. An aition on t!.c cafe againtt a corn- 
VI! >1 rii‘ r.i r upon toe culloni ot England^ 
and trourr, may tie joined in tlie lamo 
declai alien, Daljion v. Jan/on, gt 

2 . An ad'!ion on the cafe ar-ainll the do- 
fi-ndant for negligently keeping hi« 
fire, lioUl good, iliough the dectara- 
t oa was uncertain, Liitleion ‘v. Cole, 

181 

3. An adion on tlie cafe for diverting ui 
waicr -fourfe runnaig to a mill of which 
the plamtilTwas leifed according to the; 
cuiioni of the place, is good, E.hhardt 

V. lit 11 , 209 

4. Ai» 



A TABLft or PRINCIPAL MATTERS 


An action tin tlm cafi? 'T/* 

fump/t, wi'r'0..l J.j,,i,h’in juptr 

Jf. ai;„>npfu n aficr v^rdift, 

Gjtth<.ii, - 7 /. t.fj-'j, 306 

A.n aci on ■ • c'if‘ wil! i ot [ic 
apnii'll III'.- ]'0 1 :m ! • lot tli' ioii of a 


let'vi ii; '.v;.i . 1 . .a. za/Iilo 

it;r 

bdl. 

J.ane v. Ciltn'’, 


r/> 

6- An a^li-PL mi the cab- ii.", lot 

m. 

1 ' .i- 

oufly iiiOK‘f;ii;; I'-c pl.drl.h 

L 

t' c 

afii/.cs, Su\ 1'i>. ihht'ii , 

V 1 



An ai^finn cr 'liv.- c v li! . 'o ' i- for 
Ic nvi.'ioin \'. .'r-J '-i ,i ffi'ct- 

nian, \ iz. “ } ure r '■'•(' " 't 1 ot. 
ane.lgc-'! ip f-tni. rn.i u r o.iiU' ininj, I'i: 
trade, -c. 'loP-.f,, 3fjd 

A D D ! T [ O IS'. 

The want of an .I'uiiia - c>; t'.-? ri.’ht 
name of dignity idi.a ^ dte wni, /d v 
•V. hif^op oj Chcjicr, 


A D M I R A L T Y. 

Though the goods are fold at land, yrt 
the original cattle on which ftich laic 
did Oeptnd anriiijr on the fca, gives 
tlie adiiiiialty jurildiftion, J^t 

A D M r T T A N C E. 

'i'lic adn-,' t.ince of the mmut for life of 
a finyii'-;] ; ti.iie, 1.. t..c adniiirancc 
of ilii-r- m 11n'.sun '{)• y iP'arJop ‘v. Jlbelf 

. m 

b V o vv SON. 

1. 'f'lio grs’t of nn advowfon as r.p- 

.t i)/if \M'. " it i'i in is void, 

07 > . jjtjfrp c/ I '''/ter, C98 

2. An advowfon, though vonftfl'ed in tilt 
jilcat iiig to be ence in i hl OROVtrr, 
yvt tilt pK.intifi mull at a tiial give 

;fvulti!i.e to Ihcw it was fo, kex 

<j. ji'i-i'cis, 33 / 

ALT M O N Y. 


A D M I N I G r R A T O R •. i. 

A D M I N I S i' HAT i i): . 

Si i' r-iAXi) t i\n s. 

« 

i. An aJminiftrati'r may be coinyel't'J 

by the fpiii'inil 1.1.0/ to eylnbit an i.>. 
Ventory, but .m v^ccator c.tnnoi, A. 't 
nf. Smithy z,\j 

a. One adminiflration ni.iy be granted by 
THK KitHOP, and, .It the fame tip. e, 
anollier by 'rm- peculiar, Oh.f z. 
Suitloiv, 4,'5 

j. lfaleafehcmade forninety-cight yeaf.i, 

if i>’. live fo lottg, and he ailigni the 
term to C. who dies inUltato, the 
grantee of the reverlion may enter be¬ 
fore adrtiinilbalien, Trcvihait a». /Jr- 
el'revss, 3S4 

4. if adminiflration de henit nen, l^c- tc 
t.ikcn out, and the grantee of tlie rc- 
verfion ot a term die Icifed, the r.d. 
niinillrator may have a Ipecial aflion 
of trcfpafs ; for the term had an (‘.t- 
illetice as foon as adminillration was 
granted, T'rtvilian 'b. Jlndrc-a's, 384 

J. Adminillration durante tnincre tetale 
of an executor ecafes at feventeen ; 
aiiter of cine who ii not executor, xlt- 
kinjun v. Corm/h, * 3^3 


A hufbaryl cannot rnleafe cojls allowed 
by tl'.-’ fpirUH/i com”, to lii'i wife in a 
lull 'hf-’e ’0: shmtiijy L yh/.e .7/. 

iitv.fr, ^ yS 

A bi E X D JM r, N T. 

1. An .I'l'icr'ment may be made in the 
tniry | i 'iidgincut where it is the :nf.l 
of t! e L'v'UJt, but not in another Term, 
It'fitvwcrib 'V. S:u(j<ni.f, .48 

H luiipnient be entered on a warrant 
o) .'itnii-.Ky, and a blarti; left to inftre 
jl.p ..luantutn of damages, the Court 
not luffer the judgment to be 
;nii<.r.J.J alter a l.ipfi of nineteen 
<u. Stc’jjhru, t 71 

3. 'Jut.Ja not amendable, 21 i 

4. 'ill' ii’tcrJ ot ’fj/T/CLvi may be 
anvi.ded bv rui- hoi. l, b«l the tit- 

mult be right, Marttn 
Mv , 212 

3, Wh're a (f‘'c’araticn in cjcflment fliall 
Lv ii si'xj iidid, Pullitlon v. ff'at burton, 

333 

6. II inHi iidlion be right to a cur/it..>r, 
and he millakc or omit (omething, ic 
is aaicndab.'c, lyalkcr Slackloe, i-j 

7- Aiii«Rd» 
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jr. Amendments are always made to fup- 
port judgments, and rot to fci ihcrn 
alide, H alker -v. SlackloCy 69 

S. Where the record of v-fi prius and 
jurata differ in the day, the 'IcfendaiU 
cannot take advantage of it after a 
verdi£l, Addi'vrion -O. Oakley., 39S 

g. Where the nijipnus roll ffiall not be 
amended by the plea roll, JJihngien 
V, Oakleyt 399 

’amerciament. 

1. Where a double amerciament ii gco.l, 
where not good, Oerrard (Jcrnir-d, 

■ . 

2. .Dlllrefs may he taken for an amer¬ 
ciament in a court-Iect witfiout allcvlg. 
ing piefcription, Fltiehee <i-. 

12.7 

ANNUITY. 

Debt will not lie for an annuity, Davis 
'L'. S^eed.—Sed y«. 143 


arbitrator. 

If one nnticT in dijterencc be fub« 
nitted to arbiti.itors fo as they niako 
their award by fucli a time, or ellc to 
the umpirage of fuch pcrl'on as they 
chiff'e, and liiey chufe a perlon who 
jetufcs to aiJl, they may cliufe another, 
foi tlieir autliri i.y is not executed for 
an incffedual cliotc Fippet v. Eyres, 

457 

A T 1 ' A I N D E R. 

Upon reverfal of tli-'att under, there la 
no r;.i!itutTiai of the rnoiity which tha* 
kiiip received by viiiue of fuch at¬ 
tainder, ‘fLe linukirs' Ciyt, ^9. 69 

A T d' (3 R N E Y. 

1. An action lies againlf an attorney fo(* 
appearing taihoul .1 wari.int, 20'y 

2. Attorney of the (omnion pleas may 
plea.l hi', privilege, lijougli he is ill 
ciilhuly (4 the 111.11 Oial of the king’s 
bench, J<ai\ 1 v, Il./.nucr, 


APPEAL- 

• 

I. Where an act of parliament gives an 
appeal, the faH as well as ihe luiv is 
to be rc-exanimed. Breeds/; r,'. Otil, 

“ /1 

Z. But that mull be the laft refort, tor 
the court ol king’s bench may compel 
the juflices to execute their power, but 
they cannot reform their judgment, 
Bresdon •u. Gill, 75 

APPRENTICE. 

I. apprentice may have a mandamus 
to compel the mayor of the place in 
which he is intitlcd to his freedom by* 
fervitude to admit him thereto, Re.w. 
Mayer of Lmtoln, 402 

2\ An order of feflions to difeharge an 
apprentice hoxQ his majltr virtually dif- 
charges the mafler from the covenants 
of the indenture, Rex ‘v. Caieley, J40 

3. Thefeffions, under 5. Eliz. c.4. can¬ 
not difeharge an apprentice from his 
majler, if not bound to one of the 
trades mentioned in the flatutc, Rex 
w, Gatelejf i ^ 


A V O W R Y. 

1. A uoparcenor cannot avonv fmgly for 
a moH ty ol the icnt before partition, 

Stra./uu; ‘V. 1 ^^ 

2. In \vli.it cafe an avowry is abateable 
after VerdiCt, ll ard -vi. E-vans, 

3. Cognizance made for all the matter, 

and julfitic'ition only for pait, is not 
good, fclnJuH -v. Adams, yy 

4. If one joint tenant avow in hU own 

right, without making cognizance aa 
baililf to tile left, it is had, Pullen -v. 
Palmer I 

5. If a defendant avow the taking for 

rent arrear, it is fu/ficienr to Ly that 
he jeijed, without fajing of what 
cllate, Pullen Palmer, 131 

b. Avowry need not be fo certain aa a 
declaration, R.ccards •v.Go) /fotth, 364, 

7. In an avowry for rent, though lome 
is due, and fome not, the avowry niuft 
be abated, Riccards ‘V, Cornforth, 36$ 

8. fn an avowry for fernjices, he muil 
make out his title in amnibus, becaufo 
the plaintiff in replevin is to have a 

a«d jf found for the avowant, 

4 
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;t ttil! be a perpetual charge Ol^ i!ie 
land, Rlccardt‘V. Cornforlh, 365 

, Damages in avowry are not given in 
refped of the rent ior uliicli the diltrefs 
was made, but tor taking the outle, 
Kitcards Contjuth, 

A U T 11 O R T T Y. 

See Sr.ssioN's 3, 0. Umimri i. 


B. 

P, A I L. 

Ball not to be taken in manfhnghter 
.till after clergy had, Reic j.Kcal, 

j. Bail taken in mnyder by the king’s 
bench in a particular cnle*. Mi >. Bar¬ 
ney's Cafe, 323 

j. But denied in another caie, Captain 

Miyk'i Gtijt't " 4)5 

If coniiiKiD bail be not fik'd by the 
defendant in eight A.iy; aftci tlie 
return of the proccL, the d<.fend.mts 
forlcit five p!’tind.s, foi u l.icli foi Litme 
the Cotiit may give judgment upon a 
motion, jd/iDityfnous, 592 

j. 1 he b.til brought a writ of etu s, 
as well upon the original jnd. -m' t.v .i'. 
ufi the judgment againd themlelv, 1 s on 
/i ire fat. /!! •, it was quilhed, b e.n:<. 
they arc not parties to tide ongn al. 
judgment, Biivova u. Dud', 3.)/ 

B A N K R U P T S. 

Affignees of bankrupts may l.nng -flions 
witfiuut giving the party noricc of the 
aCignineiit, f in iter v. fi .ly, 

BARONS. 

1, The ancient way of m-a'^intr barov , 
and what a baiony is by law, C1.1, d 

V. Cci'i'a'd, tjy 

2. The or capital manfinn houfe 

of a partic'dai f.iinily, aUhejug'n it h.is 
been in tl.cir pt.lTcllion b. yoiui il.e time 
of legal memory, is not t enverted iri,'o 
eaput I ironlt€ by the ptnufior bciiig 
created a lc v, G:irard c Xijirardf t 


BASTARDY. 

1. Tf the parilh of J. procure a female 
pi.-ilhioner to be delivered oi a hafard 
einUi in the parilli of B. an order cf 
ry/nn, ui miilt ilate, that flie was a pa- 
iiiliK'iicr of ihcparifli of B. at the time 
Ihe was delivered, Rex -v. Ltfey, 204 

2. An Older for the maiiuenance of a 
i’Lijlay,i rhild bom of a inttrried wjoinan 
null fliew that the hulband had no 
acerji yluj’j. Spence, 

B A R R E T R Y. 

On an indiclinc nt oi i-eTetry, the defend¬ 
ant mull h.ivc a noic oi i ^e particulars, 
th.u he m..y icnow to wliat to anlwer,* 
Rtx ‘V, Giuae, I 

B ILL O V E X CHANGE. 

I. To an aftion on the cafe on a bill of 
exchange, a plea that he gave« 
in dili.liarge of the lull, is bad ; for it 
amounts to the general iflue, Uach- 

Jl-a-.a -v. C/e-ie, 

a. Aciion on a bill of exchange, without 
f.a\ing lomvicrLium thabenSy is good, 

U ofll ail in. Tuui’g, 267 

B O N D. 

1. Where an infenfible word in the obli- 
gjtioii III il! nialte it soid, where not. 

Cl u»i Will 'V. Cinnjuale, iSi 

2. W’hcrc an impofiible date fliall make 
it void, (-'tuKV'ill V. Crii.jdalc, z%^ 

h Y F. -LAW. 

1 A b\c-L.w to confine one to take the 
lieedoin of fun./enin a particular com¬ 
pany, txclulivc of ,ill tlie reft, is not 
good, Ridn.i. 1: ‘v. Crojtoitrf, ic6 

2. A pcn.ili\ may be irnrofed forbre.ich 
of a b)f-i,iw, (o be levied by difiref?, 
but he cai.no; be ct'nimitted for dif- 
obeti"g it, Co"ipai.j f I'lntners -i/. 
eltdt, 

3. A fine m ly be fet, and an action of 

debt. bi... glu to recoterit, Companv 
cj I':;.:,:.;-, Chi.ie, 1 .,lf 

4. .A I'O-' rr cij .n .kc Lye l.iws i> ir,eluded 

tacitly in the very uCt of itn;crporat:oji, 
Ctfv f London -v. I u'hurt, 43«_)' 

5. Ilye-lawi 
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5. Dve-!aws, v.hcic cocJ, inhere pc^ 

P.ohitifon ‘V, 1 

6, A b)’e-Iaw maiic b/ the C'tv of /. 

“ Tiiat every pcrjbn ilie 

“ occupation of malic anil dar.c'.njx 
“ withii. che city, and who fini! be 
“ inii'led tuthc ti-eedom by parriniar.y 
O' fervitude, l:ri!] :;t ilic neyt court 
“ after notice iak<- i“’i !i frecJoai in 
the Cvmp.inv (n Mnjumns 00 [’ iin of 
forrci'.ing ceo pounds for eve-v of- 
“ fence,” is a void b)c-!aiV, kJini- 
/on -v, (J)Cj(:su>i, J04, 


c 


to be to /iV prada- ef “ NtWOATE, 

it flioidd be to “ the Jherr^,'' hirx i\ 
/» ' // 

2 1 

2. frr‘r man of Ltuditt may be cum* 
nii:;.;d by the court of aldermen for 
nonpayment of a fine iinpofed on him 
■' I no: takiiii; uji his livery, Clark's 

Ca.:, 

3. A coniniiiment bv Ajicrttary offlate 
ii ni't iicod, but by the privy-council 
it :s «ood, R'x KenJal and Rce, 

81 

4. Where i: mulf lie nnon oath, and where 
It niiiy be otlicrwiJe^ Rex -i/. Kendal^ 

Si. 84 

5. C’ommitme. tfbr i,fjilf;r, ^ one ro cfcapc 
u no It 's in me tulloily of a tiiciTengcr 
fo. I'lgh !ii’aroji, W'iihout 


Ipe, K 
Ri.Ct 


of t;e,.;Lin, R,x 


C A i’ I A S 

I. Thecaplar pro f ne t.abi'n away by (fa- , 0 . A tomr.icmc lU 
tute 5. & 6 ar.d ihe fei- v.i bs. 8d. 

ppven for it, on liyiiinif juJ'^ment in 
Irefp.il:, ejccfmciit, alLiuii, or fabe 
imprifonineut, cSi; 

Z. An adfion oi deb^ !.cs apainfl a flierifF 
for fuiferinp ai tf:anr Irom a c.*p4,is 
ii'Ip'c-V. Dav:ft>n, 2 10 

C A R ll I F, R- 

yrorirand cif- b nu^ht aypiin^' a enrrier 
may be join, d, Dahcn •, 'Jan/en, (^i 

C H U d C H ’,V A K DEN. 

AI t - ji \Mi s 

I. A churciiwaiden s a lempe'r.-d ofiicer, 
and a ;u i/.(iari.;r will He to the ar^ hdea- 
cep to A\cai him, Rex-L'.Rm, -izr 

Z. C'hu'chvvardens nr- not a coipo! u,on 
With, ul the pari'jn, Cox c'. lop;i,’^, 

• 3';5 

CLERK. OF THE PEACE. 

The (fatute of t. U'jH. L’ Mary, c. 21. 
makes no alteration m liie condiment 
part, but in the qualineati ti ot the 
pcfoii 


and dur.ition of 


his tfbue. 
SS 


^au'hierj O.ua, ^ 

C O Ar M 1 r M E N T. 


'■!> 'll); what 
A ciulal anef 

:ill he p .y a Turn of 
money is [;aiKi, A .■ •'■phuia 'v. Cottall, 

296 

7. A (oi.m.itnicnt “ td! he conform to 
the auliiority «,j coniiiii(iifti,(;i sof bank- 
rLipt.s'’ 16 not yodel, Rrucey ^.U,iri is,‘^o<) 

8. Ret'irii to a tommitnicnt liy cmmiif- 
fioiuol bankrupts held void, becaufe 
they did not return t.he inicrroyatorie^ 
winclithc) h.ai j.it'j'arrdand lendered-to 
him ready drawn, Gregory's Cafe, 368 

9. It is incident to a court of record to 
Cbjntnic f r a coiiteiiipi, Pintnets Com- 
p'H'j -4'. (-l^rke, 

10 i t ihe L'>.urt ot aldermenofAo«i7'f<«com¬ 
mit one for a cmiuinpt for not taking 
on him the livery, itouyht lo be to the 
flieiiif, / lilt ners Li.mpuny -v. Clei ke^ 162 

C' O M M O N. 

1. Tenant-s in common cannot join in an 

aiflion, Rex -v. Clnjler, j ^ 

2. Tenants in common cannot make joint 
cognizance in replevin, kf'ardv. Evans,, 

25 

3. Tenants in common may join in an 
avowry im- a^tinage leujant, and Jikewife 
for a trefpafs, // anl ‘i’, Eisans, zj 

,C O N T I N U A N D O. 


. A commitment lor a fine, upon a Trefpafs for b,caking the plaintiff's houfe 
return to an ^jhras corpus, u appeared and uking his com, with a continZndt, 

of 
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of ihs whole- ticffi.'iL for a month, is 
good, ff''\ljon 'V. lloxvunl, \'}() 

CONSTABLE. 

Sir No r I c fc I. 

Anindiftment loi lefiifing the office of 
coiilhible ought to Ihew ;iiaC the de¬ 
fendant was chol'.-n hy luthcicn: auti.o- 
rity, /it'A ‘i/. flurpur, <./■) 

3 . A court Icet mav ict a fine or a corilla- 
blc, but the Jettons cannot, Anonyiio.s, 

Kj'-j 

In what calc notice is neccHary to be 
given to a conltable choLn at a court 
leet. Hex 'V. Hat pur, 9 f) 

See alio Fu'tck.r n>, Ingram, 1:9 

An avowry ior an ami iciament for rr t 
taking the oath ot coiillable niuit Ihcw 
befoic whom oath was ordered to 
be taken, Futihci Jop^rum, 129 

6. An action will lie againll: a conllable ‘ 
for qu irtcring ioldicis at an houfe at 
Tunbrifige Wells, though pecple u'ually 
lodge aed have llablei fur horfes there ; 
becauie it is neither a to.vtuw'. inn or an 
(tlehauje, Faikbouje -h. Forjlcr^ 429 

CONSIDERATION. 

An action on the cuiloai of incrchnnts 
is good, thou.:li there is iiocoi.hdi. 1 anon 
Itycrred, ii oolcil ‘J, Young, yh-j 

CONSPIRACY. 

If aacr;/of ctit'fi.ir.iry be a^ni; II tao, and 
one- is .Hquitccii, the vcuii-'t i, ! ,ii, s t :j 
declaiation, A'c/iJ/j-t..S'/;.7/, "jj. j.o/ 

C O P A R C K N F R. 

One copaiccncr canm t avow for a moiety 
of the rent l;etoic patution tii.idc, 

Siedtnan *0. Fape, 141 

C O P Y tl O I- D. 

j. Cop)hold cniHioi prii's by deed, l.ove- 

gluy o', ll jnit r ^ MS 

2. A copyliol-.i cannot be fiirrendcred at 
a day to ciJine, l.fgb -v. Jlraci’, 2C7 

3. j'ee admit^ance oi a tenant for life is 
the admittai ce of him in remaiAdtr, 
fVu'Jvp hdl. 


4. Whether copyhold lands are detnefnes- 
of a niauur, LoaseJay -v. IVinter, 244. 

37 * 

COSTS. 

See F.i'Ror 7, KxvOution 3. 

t. If colls be allowed to a feme covert in 
t!i7 fpiritua! court on a fenicnce for 
alimony, the hulband cannot rcleafc 
tlient. Chamberiuin -ss. Heii'fcn, 71 

z. Ir. trefpafs for Ijreaking his clofe^and 
A// no it)ore coils than damages, but 
for ploughin i the foil full cofts, Reynolds 
‘u, Ojhj'.n IK, 74 

3. In trdpafs for biea'<ing and entering 

the plaintiil’s clofc, anu cutting dow^i 
his corn, thcie ihill be no more ,-^/j 
than aumagrs, uiilefs the judge ccrtiiy 
under 22. tk 23. Car. 2. c. 9. that the 
freehold or title was in quelliun, 
Blanchly V. Fry, 315 

4. It by a private adl of parliament it is 

cn.i^tcd, th.it where the damages do not 
exceed forty (liillings the plaintiff lhall 
have no judgment, but the defendant 
lliall have colls, and a judgment is 
given, with thirty if.illings damages, the 
defendant fliall have no coils, becauie 
the judijc of the inferior court ought 
to h.ive direded the jury to find for the 
defendant, Anonymous, ■^6'J 

5. A wr if of error on a judgment in Ireland 
alhniied lierc in B. R cannot be exe- 
cu’.c'd here for colls, Coote v. Lynch, 

421 

COVE N A N T. 

1. In an action of coven.int for convey¬ 

ing l.irtds to a man and his afligns, a 
brt.ich ciHigned that he did not cbnvey 
to him without mentioning liis afligns, 
is good, 'ii. sharp, I33 

2. O.t a covenant to pay rent, the breach 

was afltgncd for nOn-payment of certain 
fuins, and liic whole did not amount to 
fo much as demanded, yet damages 
was given for fo much as was proved, 
Thu I’tles 'V. AJhjifld, 213 

3. .A cov enant to pa) fo much a chaldron 
for all co.ils laden vithet at Nevscafilg 
or on the Ri\,cr ‘l'y\c, breach that they 
VV(?re laden infra poimm de Iurttouth, 

list 
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but doth not fay the Rh'er Tyney not 
good, Toddard •v.Miihiletont 352 

COUNTY PALATINE. 

Plea to (he jurifdiftion of a coupty pala¬ 
tine, how to be pleaded, v. 

Upeedy 144. 

COURT L E E T. 

1 ' An avowry for an amerciament in a 
court Icetfornot acccptin;.) the o, ice or' 
cdndable, inijltlhevy that rue part.' h.^d 


Jpeital Hd’.e ot bia c'etRion, r- 

<V. 

! iO 

. 'A hether 

the l(''(i of :i In ■; c.'”!. 

without ii.it'mg .'1 

/ t'i,i fi\ t' , : 

lor ail / ‘inc'1 :air::: 

I , t /*. /'t T '■f / . 


14/ 




I). 

J) A M /■ t a [■ d. 

i Damage., c.ir.oot ho 1... over.;d .n r.ii 
..’'lion ot (reip.l.. foi a It.iic to (-of’c, 
liliji. [k .’ll j. Enitty 2>i6 

•t. h> .vher.'' t'.o hrcji he? a;•_ 

■itl’gncd, .iii’i oi’. ■!!, I. i i* Mii.i;;.-' . i'- 

titt, iiu |il I'liDt! t t'. :u'''r, 

RulUi-L ’V. L.-^! 

D '1 I-; 

t, If th.- da'p (,t .• L I'd i e i.-nc.'lVnie it 
tiic. hct.d voi.i, i..i.i".\vtlL 
Gruj.lihtU, 2izi 

Z. If the yt-ii' of'h - l-ing he i.nj.Dih'uIe,' 
yet if the ve- r ol tiie 1 ord li ngiii ir 
is ^ood, Lrum i.i.cll 1'. G/ u’ n.nlcy 2S5 


faid might have been fatLfied, con¬ 
cluding with a ‘verification, is goodl 
within the ilatutc 3. & 4. Will. & 
Mary, c. 14. RedjJjaw -v. tUJier, 123 

3. Debt for rent due at fevcral times, if m 

cailing up the whole it appear that 
tlie pL.iiitijF had declared for mora 
■'..in wM.s due, yet he may recover for 
ref'due, 1 hvjaits‘v, Ajhjteld, 214 

4. Debt by a com mon informer on a penal 
llatuie mull be biouglit in the count/ 
w: (’re the ofKci.ee was committed, 

t\t .t ‘J. Lun, 225 

5. Dtbiontiic llaiuief.jrnotappearingand 
cicii'g . vidi. ICC at the at.izfi, Maddi- 

./.-• '''j 3SS 

6. j)i bt w'ill nci li.- for- neney won 

,1. pi.ic, If lUKcr V. rl'nlkefy jj 

' lii!*! .tmavorforaf.j!f leturnof 
‘ . ' — 
. 1.'Ti'.'Cr c: pir'irmeiii, Is'mis o. 

: i.j 'ec coDinidioners of 

L'I I'lijT' v.iiJ.'j'i 1.!,’]' tlicy gave 
r ti'c ’n t ;c u.l mi), i of the aflign- 
'.m Jin.-. j '.- jjk , 444 

I'l’b: fir at j]fc return ('fa member to 
j'.'.rha'j.ciiC, Gcttit -v. Manduit, ^IZ 

D h E R - .S T E A L I N G. 

I ■'* c. iiv idiir.n tlicreon though it do not 
a; Dcfii vsdc'.hci (jii confcfl.on or evi- 
(.'•.iicc, yet it is gocjd, 447 

2. pre 1 eution for deer~ftcaling mull 
l<' commenced within twelve lunar 
iiioiiths, Aiee -v. Peekham, 321 


D E M E S N E S. 

The dthce/rci of a manor ilefcribcd, £ovf- 
daj ‘ir. IP niter, MS 


, D E H 'r. 

See Bvt-Lr^'v y. 

S 

l.'Dil/t or detinue will he tor goods: for¬ 
feited by adt of parliament, Robnti 
•V. If'it her id, 193 

X, In debt on a bond ag.iinft ar hu-lr, if 
the defendant plead riens ^et dtfient,'' 
a replication that he had landb and te¬ 
nements by dilccnt before the exhibit¬ 
ing the bill from which the debt atore* 
Vzk. V. 


DEMURRER. 

I- Speci .1 demurrer to an inchbitatui 
trump fit, l.ea'ves -V. llernurd, 13 t 

2. ;\o taufe of uc’lurrer where fpecial 

n itter i< fleadc.' amounting to the 
general ill e, A-ionymoui, 18 

3. After joiiidcr in tiemu.rer, the party 

c.sri iot r^.iive it and plead the general 
iilue, Avinymoui, l3 

S 


DETINUE. 
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DETINUE. 

AnaAionof t/t/iaue will lie for goods for¬ 
feited by adlof parliament, Roberts v. 
Witberedf 193 

DEVISE. 

t 

J. A devife of the rents and profits palTes 
the land, South v. Alien, 102 

а. A devife of rents and profits to the 
wife, to be paid by lii^ executors, i - a 
devife to them in truft for tiie wire, 
Bujh'V. Alim, 

3. A devife that his cxctutori th.il^ ri.iv'e 
the V'Vcrfight and dAng of his latids, 
pafTcs no iiite.-cd, Sou<h a'. Allen, 

If a devife be lli^r ll.e uv trie or o, i..- 
will fliall receive, fet. and let, for in. 
fon, he c.tnno:, by ihei'e woids, make 
a Icafc for^ years, ihi!. 

* 

5. A devife that the irothfr ll; ill take me 
profits till the fon is of a i| Ihe 
afterwards niarrus. .n.d if;-;', b-f. ic 
her fon come of ."^e, the hulh.nid 
fhall not take th' piufio,, 
no interell pafi'jd bv tni. dov.ic to 
his wife, South -v. Allen, ivz 

б . Where there fhall lie a devih.- by J.'^- 

plicaci )n, wheic not, icr. j 

7. A devife to If'llUtitti for life, itr n ’o 
iV. and his heirs, and it he die s'-' 
heirs of his body then to A’, ihi' .s .nt 
cllatc-taii in .V. Rc/gb liiKee, rO; 

DISCONTINUANCE. 

AplainlifF cannot cli/conlitnic his adlion af¬ 
ter a verdift ; but if he does not like 'hs 
damages he may do it after a f,- jl’..! 
vcrdi£l argued at bar, tyid after demur¬ 
rer joined, but not alter it ia argued, 
Keate a/. Barker, c. !S 

DISTRESS. 

I, If a corporation be intiticd to toll of 
iivcpcnce a chaldron on all coals fljip- 
ped at a certain port, the taclie of the 
fhip on which fuch coals are laden, or 
the coals, may be diftrained, at the 
ele^lion of the party, for the non-pay- 
mcHt of the toll, R'lnkejhne ns. hh- 
den, 559 

a. What things arc privileged from dif- 
trefs, *ibid. 


3. On a diflrefs for fome rentfdue, and 
fome not due, if the diftrefs be refeued 
the plaintiff fhall never recover dama¬ 
ges for that which is not due, being 
refeued, Riceards Coruforth, 365 

D O W E R. 

Whether a woman fhall be endowed of 
any part oftli it which is caput barom^, 
Gc, rurJ \ , GenurJ, 63 

T 

La* 

KCCLFvSTASTICAL COURT. 

1. In what cafes the ecclefiafiical crurt 
may be prohibited, though they have 
c''f.,ni2ancc‘ or the principal matter, 
(Atumbcrlain v. Hensejon, yo 

i i be LO'irc of king’s bench will prohi¬ 
bit a f'lit iiicie for proftois fees, "John- 

Ju , ‘ZJ^ litt y 22 

1% N QU r R Y. 

he omiiiif ii of tljp jury to enquire of 
.m.i on a nonfuit in i<;plcvin may 
; 1,.; ph d oy a writ of enquiry, Har^ 
court V. II eekes, 77 

j in icpk viii, if the defendant jiiftify as 
oterfccrof the poor uiidt-r 4.3. Miz 
c. z. and the plaintili io nonfuited, the 
umy may allifs the damages, or if they 
'lilt io to do the Court will grant a 
lit ol enquiry, lletbert ns. Ihulhs, 

1 

K R R O R. 

f 

1 . A writ of error will not lie on an award 

of excciilion on a Jlire facias^ Hartop 
V. }ioh, ^ 2^0 

2. '\n error to reverfe .a fine, if one of the 

part cs to the fine be left ouif' of the 
writ of error, it cannot be quafhed for 
that rcafon, but it may be difeonti- 
nued, though that is feldom done, 
U'trschurch ns. Majeley, 67 

3 No cofts in ,a writ of error on a rever- 
fal ; it is only when it is ta dilatione 
e.xtcfttioHtf, 67 

4. Error 
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4c Error on a judgment in B.R. pending 
in the exchequer chamber may be 
pleaded in abatement to an adion of 
debt on that judgment, kS 

5. In a writ of error if all the parties to 

the firfl judgment d:d nut join, it is 
amendable, 69 

6. ‘‘ for “ nT-thuf.t" being a 

millake in the jedgmeru iilelfr.n a writ 
of error brought, is not fate!, Rcd- 

<W0'<i qj. 6'on'i/' •, ^2^ 

7. If b eforcthc record certiriedoncof tlie 
plaintiff!, in error die, it inu(l be fug- 
gelled on the loll, and cveiULion 
prayed agaiull the fuivivor-,, BtUi,- j. 

, R, 33>i 


4, Dcpofitions in one caufe may be given 

in evidence in another, Bath v. Bat* 
U-Jta, ^ 

5. A man flood in the pillory, then 
came a general pardon, he was ad-« 
mined to be an evidence, Bex v. 

Cinjly, l5 

0. Atter handing In the pillory for a 
Jilt :!a man may be a witntfs, butfland* 
ing liu-re Jor y he cannot, bc- 

cuifc it is an inlainuus judgment, Rex 

’v.Davii^ 74 

7. r ut it 15 now fettled, that it is the in¬ 
famy of tlie iTtne, and not the nature 
of the puKipKcn:, which dcllroys the 
competency of the offender, Rendock 
Aitukeridir, yj. notit 


V. S C A V K. 

j. Debt, nr.d not calc. In s ag.'.i'iff a 
fhorirt fo: the eli.ape of a rerlon taken 
nn a . -’■U’. rq; an without conti 

Oiling the potce' , for In Ih ili be in 
execution at the luic 01 the paiiy, 
R ei/e Dit vij''’!, 202 

z. Ifdcbt on an efc.ipe aftci commitment, 
and do not conclude / cv/ j<{it£t per 
rtc'jtd.un, it ij ^mt tnatti r of foiin, 
ll limitsli 

3. In debt on eh .lyn the flimiir lb ill not 

lake ,adv:>' ta'M’ of -in ernuifous pro- 
tcis, 0</i ■ Chile, 413 

4. (iaoler, as wed ai, flicritf, i, imfwei- 
•alilt for an efca^.e, Rt\ ../tV., 41G 


E 11) E N c r<:. 

I. If dcpofitio !■: b” tckeii Iv, ^ niavor 
i|pt not in ihe puumceoi tin-,!(.eui'd, 
and the witnei’s who gire tlnjln dc- 
politiyns die, they ih.ill not be read 
in cvideiice ag.iinll i!ir ciir bc- 

Caufc he was not prcltnt when ihry 

. wetc taken before tbs. 'ujyoi, /bu j. 
Paine, I 

3. The exam illation of aw itrcG (•eforc ajur- 
tice of the piivce in,.y be given m evi¬ 
dence at a tiial, 164 

3. Proof of a jointure-deed whirh was 
loft, was given by mcmoiials that once 
there wasfuch a deed, Hamei BarUy’s 

Cafe, 2 JI 


Konncily perfons convifled of petty 
L,ti.t.ty were incompetent witnefl‘c-c, 
rdihuiigh they Ind fullered thepuiiifh- 
jm ni ijf tilt- law. hut now by 
( 3;. no pciioii lhall bean incompe- 

t( ut wiiiiCls by re.'lon of a convidtioil 
of petty r.j, Rex -v. Daz'it and 
Latter, 7^. not it 

9. 'V'iiniites taken before commifTioners 
01 escile fhall not be given in evi¬ 
dence to commiflioners of appeal# 
where the wuneffes are living, Breeden 

2JZ 

E X C E P T I O N. 

Where an exception fhill be tacitly in- 
tluJr.i in a law, C/iy cj London 

/ iJ,.»(iLtc^ 441 

EXCHANGE, 

Deb' will not be on a bill of cxch3n£e, 
r! atUi) 1. il'iiiker, ij 

EXECUTION. 

A flicriir ftiail not take fees for exe¬ 
cuting the judgment in an inferior • 
court, litoehiA.sli 'V. Lock, c^-t 

a. If one in execution give a warrant of 
attorney when there was not any attor¬ 
ney prefent, it is good to a third per- 
fon, but not to the party himfcifi 
Churcly >V. ReJ/e, 144 

3. I fa writ of error be brought on a jadg- 
•nicnt in It eland, and the judgment af¬ 
firmed, it muft be executed iu Ireland, 

O g z and * 
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not here, lor cofts; Coot v. Lynch, 

4ZI 

4. If two fieri facial's be delivered to tlie 
flieriff on the fame day, and he makes 
out a warrant on that which came 
and executes it by feliing the g,<Jods, 
the fale is good, Smiiluontb ‘V. Buck¬ 
ingham, 377 

E X C H E Q_U E R. 

1, Power of the court of exchequer over 
the king’s treafure. Banker's (■<'/>, 

48 

a. The oath of r h t t r f a ■; h r.- h r , anil t lie 
naturcof his oliice,fi«7;Xfr’r Cajr, 50.38 

E X E C U T O R. 

j. In debt againft an executrix, a r^ca 
that adminillration vv:ii c'>'n., • t'd to 
‘her, without iravcrling tin: ilre ve.r. 
executrix, is good, jjoojf/j ; i.'o 


FIERI FACIAL. 

See KxEcurrox, 

FINE. 

If a hufband entitled to be tenant by tiif; 
enurtefy levy a fine with his wife, the 
eftatr- i.s extinguilhcd, ilinchiirdj it'. 
Majtity, 67 

for g e r y. 

A pci foil convicted for forgery, end 
fla id.iig ill the pillory, c.iiinot be. a 
vvitncl , /’-1 j. Dac ts oi'J Carter, 73 

1 O R ivl E D O N. 

Oi' .1 1 'Or:.ildon init’u.. /n* you muft 
Ib'.'v. '.'•IV :he tenant in t..il is dead’ 
i/itlioiii iluic, as well as tlie ifluc in 


2 . DifTcrence where the defendant 1. bu d 
as executor, and vvliore Jj a.inu.i'dra- 

tor, Bowyct v. Cni\, ; jO, 


EXPOSITION 01; V.'ORDi:. 

1. Where the word “ n.e/” inaki., an 
indiihncnt uncctiain, Re ‘i.h/.Ce,, 

‘ .1 i' 

2 , Y/here the word “ ./'.•g.V . ” Iba'.l bv 

rejected, H'Cic-t j. k-'c, 

3. Where the word “"'c'lc” 0 i dl n.it 
relate to a time nail, but to tht time 
of declaring. H Rji,: t. IC^.-ar.:, 

4, Where a •vi,.," iJrall be rcj.i'ied; 

Hard x'. E-van, cS, 

j|. Same point, Littl-tj'! c.CCt, i3t 

F. 

F E E S. 

I. Prnflors fees cannot be rccov.c.-cd ia 
the eccleliaUical vo\.\x\.,'JcjUjjn v. Lee, 

2^2 

tt. Sheriffs fees not allowed for c.xecuting 
a judgment obtained in an intcnor 
court, Broiki'jcllat, Lock, ^7 


td A M I N G, 

is'i JjFiri (j- 

• i n llat'.it'; of Gaming pleaded, an,! 

V.KT a W.igc; is wjtiim that lavv, 

k / * t.', t m Lf 'I , I 

. 1 ' c. ". 'II mu lie for money won at 
f 1 ‘ c, f/ a//.:j 'V. JI alko, 13 

.■ loi'l allot e a hundred pounds at 
. .ii'd dicw a 1)1.1 on a third periou 
to ..V It. V ho accepted it ; an atliou 
v I i roiiglit .‘g.iiiilf the acreptor oa 
ic.'ulal io p.iy ; not good, but 
:i .lie ibiciue of Gaming, ■■■, 

’ '*?> 

tlian a bundled pounds mud beloit 
tT perfon, and at o -.e fj'.tipg ; fV,r 
if li'.l; i') (c\ eral pci Ions, tli,mgh t 01; j. 
t.im , it IS li'.-t tsuhin tiic llatuie,'aVow- 

G A O L E R. 

See Esc.xi'h. 

GR \N'1’S OF THE KIXG. 

1. Of his revenue on the duty of exsife, 
Emuker't Cajt j I 

2. VVh«rc 
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i. Where a grant of the king may be 
taken to two intents, one gooJ, and 
the other not, it (h ill bo conflrued to 
fuch intent as make-, the grant gLfil, 
Jiex T. of Ch,-i!L'i-, yji 

3. Where his intention a;" eats to iraIs 
the thing it fliaJl j)aL, 50). 



I. 

T N D I C T M E N T. 

I. An inJidment for a miftlevicanof, fet- 
tiiig foith an intention to commit trea- 
fo4, is good, Rex ‘ij. Cooper, a07 

All ind.iitmtiit for a refeus and the 
iiiuiii ui the flitTiff, SiratJge-woy^s 

l’./V, 218 

3. All iiiiii.'imrnt for felling low wines in 
a LcWr.. , i'uwtj},.ituti 0^, 4. 

h Ree -v. Lxjoma^, 12 
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n AUK AS CtAKPf'S. 

I. Vi'hat return niul be ni.nle on it npon 
acon’.micmciit, Co ,p., . of y . . 

C'.crkf, • 

r. it'' • til' retun ' d'!' o’.; 
m.'iv' be b de-i, ih . e, A 'I, 

3. The rerun. ") i ‘ nin l iie 

•p .' t'cuhii - IcciLnn, ( oj ].ii, ■’,// 

'l-.Rc,. ^ 85 

1 i K ! R. 

Where en- ,, p^y ,, .1 -;jod ior 

ti<e Liiid t\ in rc not, 


II LT N n R 

:j L' 0 I ■ R r. 

l! I'll O' I . A 1 )‘t 

1 , * 

V M.ir 

Tht lumdo'd co.i; 
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L, il.. ‘ lx. d'lM, .-34 
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If a ^vitc ret over cods n tl.i' rpnitnal 
court, mill till' Imd’a I'i le’e.le- til in, 
and hiil fin, pncee'o in ;ii,it K.uit 
foi tlie colts, mu! ,,/,•>! u\' 1- .iiliui.d, 
he c.innot relu .le tin; cotb. On,/.! 

Is:lie -v. llei'Jou, 71 

H U N T I N G. 
iV/ TREsrAts. 


4 . An nidii’tmciu apriind a miller for 
t .L'iig cMCilii'.e toll not quaHied. 
t u-ii_;li It U..IS not faid et oueratm 

lor a. /'. oo’li not qnallt indiiHmcnts 
Tor i p['i .’.on 01 extortion, Rtx ■u, 
R u 15 

Cy. A:i I'lil.i ii'.i:!’i for n dcccir, Rex if, 
RoJ, ig 

A. An inJi.'tni' r: for ■’bi.living traitgrr 
u !\v> !li" . d no nn.nnci of repentance, 

,iv V f-V 363 

•j. An iii'li'tinen: for not watching with 

,i 1 onlt.'ilde, I\,\- V. otamjoyj, 3173 

8. 1 lie tads in an ir.didmeni iniifl be 
Cl lunnly .illedgcci, AVi Fills, 414. 

o. On an i;i(]idii)''nt for fufieiiiin one to 
• ' y '■’* 

ell ajH , It mull appear r ta- he was 

lautu'!}’ comm,fa-. 1 . R. . •ji. 4 *A'' 

['a. An in liiom a for a lorgerv quaflied 

li.i mil. I Ml'll), , ,'i T, Sfu.icr, 137 

It. An le.iIiAin ni for rccufancy fliall not 
b..‘ ijualluil loi i.aiit of form, Rex v, ■ 

• 14.1 

la. \n ir iu'tine. t for f'Ming of earthen 


*49 


cvctlceis li pour rui not acci ntptmg, 

Rf'■: <VI', fjcj 

14. An iiviu'ritnct.L bo .at (effionsf t fpeak- 
ing c'uii.' npiible words of nagittrates, 
Rex (1 ..." ‘ I .203 

15. /'///ri 'i.,, ','1 f. r rt ciyp\tr.ir, tl.e In- 

d slUii nt a, t w , Ci rup, iP , llolio^^ 

341 

16. xAn in'i^lmi.i't aiMii’il a rcrdiable 
nn no: t.o u g on hi.n u ufiice. Rtx 

y , g6 
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INDUCEMEN'I'. 

Indutfmerit in pleading is but m.irt'’r rf 
form, and net m.iten.il, I’f'/zytci -i' 
JSriggSf n 

INFANT. 

I- If an infant appear by attonie/, and 
fuffer a common recovery, it is erro¬ 
neous, Stokes ‘V. Oh-ver, J09 

3 . An aflion of debt againll the executor 
of an infimt fur money lent to the tef- 
tator is not good, thoiiyh tome of it 
was laid out for neccii'arics, £//. ( o, 
Ellis, 3 -’3 

INFORMER and INFORMATION. 

See DHBf 4 . 

1. An information for confpiiing to 
marry an heir to a woman of mean 

* fortune, Rex v. Thorttc, 221 

2. An informer may bring an adlon of 
eietinue for goods fnfcimd by act of 
parliament, A.A .Xj ;,■. *» ..'/.i,;.193 

3. Information a' romnion Jaw for a 

perjury, A .v. OVcf/, 342 

INFERIOR COURT. 

An aRii'U of afiroipflt and 

qu.i,tt!-in >r^r,/is, in .m inLiU', v ii.t, 
witlinat fayi:',': i.it <: , v / c 

rtec in th.’ tirtl 1 rein.K , i-. oru!, v > !- 

mere %. > i;e. ~ i 

I N N L E Tn fJ O. 

Where the oilier of ;,’i . ’"'a- 

lutory, v.lierc ro*, ' t .' 7 , 

I N T E N T I C.' X. 

An intention tocominii tir.ifo.i [ i .7 1- 
able by an indRlmeel .inJ i.'i., 

■%l. Coefer, : 7 

I N V E N 'r O R V. 

Si-r AoMiNiiirp at:v:; t, 

TION 4. 

JOINDER IN ACTION. 

f. What aflions may be joined, wliat 

not, Daljhn V. Janjen, qi 

j. Tenants in common «.annot join in an 

aftion, ey' 


J O I jN T - r E N A N t 3, 

See Avowky 3. 

1. Joint-tenants need not fever in avow¬ 

ry, but if rent is behind one mav 
avow in his own rip lit, Pullen -v. Pul~ 
mer, 72, 150 

2. One joint-tenant may receive tiie 

f<jr .ill the rdf, and Ids receipt 
IS goud, Pullt ti V. Pali/urt 72 

3. joiiil-u n.int cannot biir.g debt alone 
for rent, but he ,may dillt.dn alune, 
and a\()w in his own ii,ght, and .as 
baili.'f to the oth.cr, P.-lkn v. Palmer, 

73 

1 .S S L F S. 

Wlnit arc the illucs a lliciilt'niiiil rcturn,- 
Bntlcii z', Cc/.y 114 

JUDGMENT. 

Sit Cai’ias rao Fink, 

1. Judgmeiil nniR not be figned till four 

d.iys alter 11C pnju.t retained, Stam¬ 
ford -v. Chemhtrlatn, 205 

2. Wlieic an aitoinc) need not be pre- 
l.-iii v.’licn a judgment li confcjl’cd, 

'V. R d I • I 4.4 

j u s TI c o f p m a c e. 

Si, 1 C,\ \,MiN .lioN Ma\I>AMUS4 . 

1. ol p. jc.' Ii.'.ve no jUiifllehion 

in ” .'i(Mo I'l pii'iiih .Ml oHeiice created 
by .ii Ibitm, , u.iLlj t!u y are named, 
/.■> . 7 / 1.4^ 

2. Juiivtj <7 peace m.tltc an order to 

1-0 ;n'oi man, an 1 do not lay 

ii It H Vv.M, upon complaint of the 
I ..iiteli.. .;;.l ■n^ .ind oveileeis of tlie 
]>oM, :m .1 It w.is qii.allied for th.iC|'ca- 
,'or. Pi \ li'o'-iton Rivtts, 14.9 

If !•, ■'del of two judiccs be.ju.iflied at 
till, u .iiMi .md ilie leliions order lieitig 
r .110',..'. iT.o P. R. i., ijti.ifle'd^ and 
tin fill! o'ul] coniiimid; if the per- 

hi.i iniiosvd tome b.ick to tnc place 
r.oTi e.'iiicn iic \>'as removed, he may 
b' lent to the hotile of coircdion, Rex 
•i'. Uall, 163 

4. JuP.ice of pe.Lce may take examina¬ 

tion of' crinnn.ib by virtue of his of¬ 
fice, Rex "e. Pume, 164. 

Jufticcs 
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5. If juftices of peace make an order fur 
removal,and alfign a cauic uncertainly, 
it fhall not be quaflu'd for that realbii, 
becaufethey aie not bou id toaiu;'n 

• caulo, Rt'X <v, InhahiinrU a 

6. Order for removing a uomin dLii- 

vered of a baiiird, nor good, /h.v 
LiJJiy, 204. 

■7. Order of two judic.-s fuperfeded only 
bv the fellion'i, the ordei of .cjiions 
quaflied in li- li- iKcaiife tiie fef- 
fioiii have powei to qualii 01 aihiin, 
but not to (iipcrfedc, i\i.< Ila/ivtH, 

8. A jullicc of peace mav di'ecl war- 
jrants to any one to execute, Rt c v. 
Kt^idnl, S1 

tj. A wariant diredlcd to a c'oi;dal>h‘ in 
one parilh to execute it in another, 
1$ good, ‘h^d. 

10. Juftice of peace in.’V !h- eompelh-d 

by mandamus to h'ui a pooib 1 lU. 
Rreedon ze G;//, 27^ 

11. Jufticcs of peace may o:det a iiim 

/■;; grrij\ to mainliliii a b.tllard ciuld, 
Atkinjun v. Sj> 'nci , 4 I () 

12. It mull .npiH’ai in the ord.rr that it 
was a ballard, Atk.jjou -v. Spfice, y?.o 

' 3 - *^1 ion a forcible ent> y they muft give 
rclHtution iimnediatcJy, /.’tA e. fiar- 
wfje, +4 f 

14. Formerly 7,ought to !m m 
an order for renioving a poor man, 
C.hittmyon -v. Petih.tid, 321 

1 Tliey mud appear to he iudicc. of 
the peace in the oriler iifelt, ,1 ahn/: 
•V. Cht^rtJifU, ' tea 

16. mull appear it llie oidei tleu tiie 
place to which a poor man is removivl 
is the place of liis lall lawdul letUMni.:u, 

Tioujbrifjgc V. IVejIitiy 323 

JUSTIFIC ATIOiN. 

See TKLbP/i ‘ S. 


K. 

KING. 

The king may charge his own revenue 
by his grant, BankoP Cafe, 47 * 53 


L. 

L E A S E S. 


t. If ;i v../;'eand tthfr he/editavirnt^ht 
lettK d u itii a now k r to the tetiaiit for 
Jde *(2 in.tke ie.ites “ in poJJejJ,:7i oi in 
" traof.c?! /oi one, two, or three lives 
“ for thirty vears, or any other num* 
“ her of years, determinable on one, 
“ two, or three lives, fo as fuch de- 
“ mife be out of the ancient dnnejne 
parcel of the premifes, or .any 
•' other I.iiidi liled iheievvith for feven 
'• vc.iis prcv.oiis to the fettlemcnt, fo 
“ .Is ilie .incienl lent be referved 
an ABsoeuiE i.Ei-sg for thirty 
oi lands then in leai'e for tlie term of 
two li\es till n ill being, is a good 
cvecution of the power; but a leafe 
of c'p'hi,id lands parcel of the manor* 
ib not wairaniod by this power. Low- 

da ^ i'. U e<, 245 


i. If leliee holds over !ii$ term, trefpafs 
doc, not lie vvltliout an aitual entry. 


. I .'tiia-t 


'an ci'.'S, 


384 


L I ]j E L. 

% 

1. What Ihal! b" a publication of a libel, 

wliat not, 165 

2. R'-idtng a libc! is not a crime; but 

if OIK re;c,al, and another writes, it is 
t!ic wilt I wlio liny he properly faid 
to mak-* the libel, i6j 

I. I B E R A T E. 

1. ^Gr.mted uVoii a petition to the king 
]i mieif, but not to the barons of the 

c'L.'iLqiur, 48 

2. It is a wiit of alloivance, and gives 

no jui ildiiflion, 58 

3. An action of debt will lie on a liberate, 

6 z 

LIMITATION [OF ACTIONS]. 

1. After fix years, a debt due by the 
teltatorwas demanded of hi.i executor, 
wiio replied, “ Prove it, and I will 

pay you this is a new promife, 
and not within the flatute, 426 

2. Acknowledgment of a debt within 
fix yc.ar:,, though no promife made of 
payment, is an evidence of a promife, 

436 

Gg4 LON. 
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LONDON CUSTOMS. 

I. Cuftoms thereof a^ainft !r.v/, 7;. 93 

j. Cufloni to corr.mit for refufin;; to take 
upon him tne oiRcc of a li\ery.man, 
Vintners Compnitj nj. CUrkct IDO 

Court of aldcrm!.n liave power tnim- 
pofe a line on a fheriiT chufen by them 
andrcfufing to hold, City of Lonh,: <v. 
Vanacre, 4 40 


12. A mandcKus to a vifitor of a colirgo 
to receive an appeal upon the expul« 
I'lon of a fellow, V,'her'i Cafe, 452 

M A N O R. 

Copyholds are pajetl of the deiprfnts of 
the manor, LoveUa^ v. If'inter, 244. 

37 ^* 

MARRIAGE. 


MANDAMUS. 

X. A writ of mandamut to reftore «.>- 
perjotu to be common-council men, is 

• not good, for each ought to lia.e a 
feparate writ, Rex City nj Ch,jie-, 

1 1 

2. A return to a mandamns, that non j\ti 
debite eleciits is too genera!, it ought to 
be pofitive tliat non fit! eUSus, ih.d. 

j. h. mandamus icftore a man to be 

aburgefs of acorpoiv.tion, Rex-v, ll'tl- 
ton, 256 

4. A mandamus lies to a juflicc of pe.acc to 
Egn an aHcll'ment for the poor, 175 


1. A brother cannot marry his fifter’s 

b..itard, Haines rj.‘jefccit, »l68 

2. The degree: prohibited in marriage, 

ihld^ 

I- PrO’iTiifc of mar'! ig»* is a good confi.» 
di't.iiion to r.iiie an aC.' na on the re- 
fufal of either .hJe, ilatnes v. Ca£e, 

4. M.arrying his wife’s lliVr’s daughter, 
not within tho 1 ,eviti.'.d dc-n-ccs, (nit 
hij o.vn liter's daiigiucr is, Cie/nentz’. 

In:nd, 4|g 

M I S -1" R j A L. 

A wror.g 'irni'r ii’ a proper county is 
ai.h'l, hm not where the jury which 
tried the canic ar*' of a wrong county. 
(!/:/<fJi/y -v. Levirf, 40^ 

MONSTRANS DE DROIT. 


j. A mandamus lies to a corpor.ation to 
chufe officers, ih.-d 

6. A mandmnu^ lies to roflorc the cnllgns 
of mayoralty to a fiicce-di'*’!' rnasor, 
without faying, ael Cfif}‘n nuhis 
feetis, gooil, Rex ‘zi. 3^4 

A mandamui lies to adt.nt a to.vn c!ci! , 
the return was infu'Kieni, .• 

S la ford, 3 ^ ^ 

8. A mandamus lies to an 'm . ,1 I, .’(-(in to 
f've’.r a churcluvanh'ii, but a i.tuia 
ih It Iic w.is niiitiis h.ii'zl.s, is. u H 

'o. A.'ve, 

9. A ?’vj I'es tt) tlic fpii itual rj m t i-, 

gi iiii a Iminillraiion, Jxay tto^n, '■. ’4 

10. A lies 10 a inayoi t ),Kli,iSi 

one to 'nis frc. iiom w'ho i’. id lerv.d an 
apprenl;ce!hip, aV.v . ah..rt/ I.i • 
coin, 4 ->3 

4 t. A na-idim/f to a naiflcr of a college 
to admit .1 fcilcw. Res zj. Bh” 4D4 


\Vhcie, and in vvhat cafes it lieth, ,Rex 
z'. tioin/y, 

M U R D E R. 

1. Sn^’cial verdiil fiuinu for klillng a 
in.in, /h’.v A,28b 

2. Doing an nni 'U'fiil aiR, or any other 
tiiii"' i'll .III il! ii.t'.’iit aad dv.itii <‘n- 

*J • 

iii.ii.-, i> ti'.eii.e , j.’■. A.•.;/£■, »> 289 

3. Ibit th-'n ’*■ aiu i be lone with delibe- 

l-UK’li, 203 

4 'I'h'.i’'J, '.n.'ii !' "'t di 1 not c.vtcnd to 

ir.'lii.;, 'a i I'.-ainn the pare/killed 
v.a.'. I !.■'.*,1 ri..:.i'v(nl ,ivt iiinifolf, 2 

5. C' l' h''!i"g wii'ioiu pioyocition, the 

!:ia lan’f n.'s th. inaiue, siid^ 

6 . 'J"'e-leriifumn of murd'er, 391 

7. A m. ftr, on liis frvauf refufing to 
delivtr the key of the garden, goej-^ 
into an adjoining room and fetches 

his 
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his fword, returns, and expoflulates 
with his fervant and, on receiving 
provoking language, ftrikes him on 
the head with the iword ; the fervnnt 
aims a blow at the head ol his mailer 
with a feythe, whiert he had acciden¬ 
tally in his hand, but miil’es him ; and 
the niafter, on the fervant’s continuing 
to thruftat him feveral times with the 
Jcythe,V.\\\cA tlieuTvant wiih tliefword. 

If this be manjluiightir or m tnur, 

Rex ‘V. Ktitie, ahy 

* • 


N. 

' NONSUIT. 

At common law, a plaintiff might fuffer 
a noniuit alter a veroift, if he did n()t 
like liis datnages; but that is now re¬ 
medied by the llatutc 2. Hen. 4. Knit 
•v. BitrL'iy 208 

NOTICE. 

l. Notice is necelliiry to be riven to one 
who is choi'en c<infhible at a court- 
Icet, Rex nj. Harpur, 9O 

An avovviy for an anv.rciament in a 
couit-leet lor not accepting the olhcc 
of cojiilablc niuft Hate ijiat Jie itaJ 
notic'‘ of iiis cledion to tlie clhce, 
Fletcher 'e'. Ingram, 129 

5. Where notice mull: be given to a 
member of a corporation bcioie he is 
disfraochifed, Rex-v. U litcn, 25? 

.4.. Wlicre it niuH be taken by one wh» 
is citofen fiieriff of London before he 
lhay be fined, '■Fbe City of London -t', 
Vanacrey 44 ^ 

In debt by aflignecs of commiflion- 
ers of bankrupts, notice is nev.diary 
to be given of tlie alignment, ^lurner 
» V. Afante, 444 

6. Notice by Implication, and not in 

writing, not good to make a lettlc- 
men:, Dalbury ‘V. Foijhn, 330 

N U S A N C E. 

A prohibitory writ was directed to the 
^la}xr5, reciting, that erefling the 


play-houfe was a nufance; l)ut tlic 
better way is to proceed by .indi£k* 
ment, Betterton’s Ctifty 144 


o. 


OATHS. 


. To a mandnmui to admit a peHbn 
town-derk of a city, it is not Aimcient 
y) return that lie had not taken the 
oaths .accoiding to the llatute of (3, 
Car. 2. c. I. beforefor he 
might have taken them before Hsa 
jujhces, Rex -i'. Slettford, 3X7 


2. I'he ftatuto 7. and 8, Will. 3. c. 34. 
ado.its quak’rs to make affrmation in-* 
fhad of oath, provided it be not to 
b. ar any olHce or place of profit in the 

• government; and therefore a quaker 
may be admitted to the freedom of a 
city on his afiirniation, Rex <y. AJayer 
of London, 403 

3. A cenforof th^ College of Phyfician* 

mav e.vecuie tliat olfice without taking 
tJie oatlu to Government, Rex v. Bur* 
nl, 431 


ORDERS. 

S/t Ji'STii I'.;; OK Peace. 

1. An order for contribution to fcaven- 
gera’ rates, is good, Ltivjley v. BttJdf 

6 g 

2. In an order to remove a poor man, 
tliers muif be an exprefs contract of 
hirtny^ between tJie mnjler and fervant, 
and not Iiy a third perfon in behalf of 
the fervant, Ren V. Chef erf eld, 328 

3. An inciiftment lies for dilobeying an 

o.der for the relief of a poor man 
made ad generatem Jfjionem pacts, and 
though it do n(.i l.iy qunrtertalem, it is 
not good, Rex V. luiner,, 3213 

OVERSEERS OF POOR. 

Set Indictmevt. 

X, Overfeers may be indided at felHont 
for nut accouiuing, Rex v, Commingt, 

• m 

9 . Ik 



1. In a manJarnui to make overfecrs ac¬ 
count, it miift appear that tliey could 
nofhave the ordinary remedy, Rex'V. 
Shepton Mallei, 4 ^ * 

OUTLAWRY. . ■ 

I. In an outlawry in a perfonai adVion, 
the cattle of a ilrangcr levant el 
emcham on the lands of him who is 
outlawed may be didrained for the 
debt, by virtue of a Itvari faaas, Brit¬ 
ten Cole, * * 7 ' * * ^ 

S. An outlawry for recufancy reveft'eci 
for want of form, Rex ‘v. Hill, 141 

3. On an outlawry after judgment, if 
the perfon betaken by a caputs utlaga- 
tum, and then efcape, though the ca¬ 
pias is at the full of the king, yet the 
prifoner fiiall be in execution at the 
fuit of the party, and not at the fuitof 
the king, for contempt of Ins lavvsj^ 
Wolfe V. Da-vtfon, zoo 

j^. The defendant imparled, and before 
the next Term the phiintift was out¬ 
lawed, then the defendant pleaded tlie 
outlawry in bar, without laying, after 
the 1 all continuance, Cnen v. Moor, 

12 

5. If goods be fei/.cd into tlic i.mg's 
hands in an outlawry, there lliall be 
no rcllitution, though ihe oiul.iwiy be 
reverled, 't he Bm.hcrs* Ca/i, bi 


MATTERS. 

( 

PLEA. 

A plea beginning in bar, and con¬ 
cluding in abatement, is good, Leasvei 
V. Barnat d, 131 

2. A plea mull have its proper conclu- 

fion, Bovoycr ‘V. Cook, 146 

3. Where iifue is joined on an ill plea, 

and a verdid for the plaintiff, he (hall 
have judgment; for the defendant lhall 
not tnke adv.intage of his ill pleading, 
‘Vi/.v.j 'V. B<klu:hiivi, m22.y 

4. Debt upon an efcape, fetting forth a 
commitment- and doth not conclude 
prout patet per rnurdum, it is but mat¬ 
te)' of form, ll'aytes n/. Rriggs, 9 

5. Dam>’tf::atus pleaded, without fl^ew- 
iiig how, is good, Hams as. Pitt, 

243 

6. Pleas amounting to the general ilTue, 
where good, Hallet v. Birt, 253 

7. Where not good, Hackpanx) aj. Clark, 

3«4 

8. I’leas to the jurifdidion, &c. are not 
foreign, and llicrefore not to be put 
in an oath, Cholmondtley <v. Broom, 335 

POSSESSION. 

Telli)ig pan of the money in a gold- 
linitil’s lliop, and putting it up in his 
bag, carries the pofl'elhon to the, re¬ 
ceiver, and if Hole before all is told, 
he, and not the goldlinith, mull lofe it. 
Cm ter -v. Shipherd^ 399 
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V. 

PARDON. 

A pardon operates as a charter ol rcflo- 
ration, and removes the want of com¬ 
petency to give tellimony sshlch re¬ 
mits from being let on the piUory tor 
an infamous offence, Rex v. Crofy, 16 

PARLIAMENT. 

See De'BT Dltinvf. 

PERJURY. 

The difference between perjury at com¬ 
mon law, and on the ftaiuit, l^x v. 
Creep, 3 ^*^ 


PRRCKDENTS OF PLEADING. 

1. Pleadings in an adion on the cafe,on 

a qunntam meruit for work and labour, 
and an tnjirtul computajjel for images, 
'■faylo r V. Baker, 133 to 136 

2. A DECLAR.^T10N In debt on an a- 
greement to pay one hundrfd guineas 
n the decifion of the groom porter of 
England, refpetfting the mode bf play-« 
ing the game of back-gammon', over 
played of tiie agreement; a plea of the 
Jlatute »f gaming ; and a DEMURRER, 

Pepe V. St. Ledger, I to 4 

3. A DECLAiiATiON in an aftion of debt 
againll aii hitr on the bond of his an- 
ccjhr ; A p L t a of rienr per di/cent ; 

A REPLICATION that lib had lands by 

.1 -r__ 
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defccnt before the exhibiting of the 
bill, concluding to the Comt ; a de¬ 
murrer to the replicat.on, ReiiJhavj 
V. Hejhr, 119 to IZ2 

•4. A BBCLARA.TION in an aaicn of 
debt on the ftatute 5. liliz. c. 9, for 
hot appearing to give evidence after 
being ferved with a J'lthpana, McJth/bi 

. '*'• Shbtet 352 to 555 

5. A DECLARATION in ejeSlmnit, a ;d a 

special verdict found theieon, 
Leigh ‘v. Brace, 260 to 260 

6. A habeas corpus direfted to the keeper 

of Newgate, with a return made 
thereto. Hating the cuftom of London 
Jo commit a freeman for not taking up 
hi* livery. The Company of Tiniuers v. 
Clerke, 15110156 

7. A mandamus to reftore a burgcA, and 

a ret.irn thereon, Rex v. Mayor cf 
ITiltoa, 254 to 257 

8. A prohibition to commillioners of ap¬ 

peal upon the duty of cxcilV, Breedon 
V. Gtil, 269 to 271 

9* A declaration in prohibition, and plead¬ 
ing thereon, 'Joht^ou v. Lee, 23 1 to 

238 

10. Pleadings on a refcous, Strargcvjay's 
Cafe, 2i0to2i7 


17. A declaration in replevin}’ a 
j usT I FI CAT ION ot the taking becatife 
the plaintiff refufed the office of con- 
flable, after being chofen at a court- 
Icet, Fletcher V. Ingram, 124 to 127 

18. A *PLP.A in abatement. Leaves v. 


Bn nurd. 


131 to 132 


19- Av ORDER of feffions difeharging 
an apprentice from his indentures, 
Rex'^.'.dately, * 3810139 . 

20. A Dx-clakation in an a£lion on 

the caie on a br il of exchange againft 
tne accejuor, with a protestation 
that the drawer was not a merchant, 
arid A pr E A of the llatutc of gaming, 
IJaJ/ty V. Jacob, 1^0 jg 

21. A DECLARATION In 311 aftion of 

trclpals for takrng four loads of wheat, . 
with a coiiiniuanJo for four months, 
Hiijo-i V. Howard, 177 tg j^g 

32 . A ijEclarapion in trefpafs for 
taking away a negro, with a speciai. 
lERDicr tlieicon, Chamberlain v, 

l 82 toi 8 S 


23. A wr it of error tarn in redditioneju- 

dun quam tn tut/udicatiune exccutioais, 
Hat top V. Thorpe, 22 8 to 229 

24. A declaration in debt on bond, 
CrumwcU v, Grunjdale, 378 jq 281 


11. A declaration in an adinn of 

trefpafs, and pleadings thereon, Brit¬ 
ten v. Cole, 109 to 112 

12 . A deCLRATION In trefpafs', a 
PLEA of not guilty as to p.Tit; and a 
justification as 10 the refiJue, 

246 to 252 

13. A declaration in trover; plea 
of ‘i not guilty,” and a special 
VERDICT thereon, Tinktjione t-. Lb- 
den, 

14. An in>for.mation for confpiring 
to perAiade a young man of fortune to 

• marry * a girl of ill fame, Rex v. 
Thorpe, 218 to 221 

15. A DECLARATION in debt againft a 
fheriff for an efcape, kVolfe n. Davi~ 

font 195 CO 200 

46." A PETITION to the barons of the 
exchequer for the allowance of letters 
patent. The Bankers' Cafe, to 46 


25. A replication to a plea of privi¬ 
lege by an attorney of the common 
pleas in tire Cullody of the marfhal of 
the king’s bench, Jones v. Bodiner, 

• * 310 

26. An jndictmfnt for perjury 

Rex V. Creep, 3^2 ^ 

1 ",. Pi mandamus to admit a perfon to 
Im freedom of a city, Rex v. Mayer of 

401 10402 

promise. 

If a perfon promife to pay a Aim of 
money in whicli he and another berfen 
were indebted, it is good, although not 
in writing, Stephens v. Squirt, 305 

prohibition, 

r. A prohibition to the ecclcfiaftical 
wurt for prodors fees not granted, 
Jobigon V. Lee, " 

2 . A 
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j[. .A‘prohibition denied to that court the advowfon, and granted it in 

where the libel was for tithes, for tl.e declaration, yet the plaintiff, not-. 

■ agiflment of cattle plougliing in one withftanding his cunj^ffim in the plead- 

parilh, and depaiiuting in .tnother, ings, muft give fome evidence that th« 

Sidalcs V. Ltuolht r, 96 advowfon was once in the crown, Reit^ 

0. A prohibition to that court fof marry- '*'• * 33 ^ 

ing his filler's daiigiaer, Hutnes t/. 
jejeott, r68 

4.. A proliibition to that court where they 
conipelicd an exctinorto exrlbit an 

inventoiy, in oidei to a dillribution, K. 

Polit ‘V. Simib, 

A prohibition to that court for cTling p p, CUSANCY 

out of the dioccle, ''juhnjlon ‘v. I.ee, 

2-8 Outlawry thereon ir,.'!” be reverfed for 


6. A prohibition to the coninjiffioners of 
appeals upon the acl of tiie excife of 
beer and ale, Breenon -v. Gdl, Z']Z 

j. A prohibition to the fp;ritual court, 
on a libel fur not paying a rate to re¬ 
pair the church and a watch-houfc, 

447 

S. To that court for marrying his wife’s 
filler’s daughter, ‘v, Biook- 

haukt ^ i, *[ 9 

P R O O F. 

Proof niufl; be fucli as is alloved by Ciom- 
inon law, R(x -v. Mayoi vj It 25S 

PROPER T Y. 

f. Whether a man can liave a property 
in A KECRO, or not, GhMubo-Uw e. 

Her oiO'j * • ^9 

‘ ♦ 

Zt The property of goods foi felted by 
aft of parliament is velh-.l in tire in¬ 
former, by bringing tilai.l*n even 
•before the icizme, R"hcrt> 
ftJ, J 9 'f 

QUAivE IMl’f'.DI r. 
i)f£ 298. 335, 336. 

In euare hnpedit^ if the plaiiitilF derive his 
title under letters patent tiym the king, 

‘ and the defendant plead that(. 7 f»r^ et 
%tnm (ji t’nat the king was feifed of 


want of form ; but an in-diclmentor 
infoimation for it (hill not be qiKilhtd 
for that reaion, AV.v i,. /A/., 141 

RECOVEl^Y COMMON. 

1. A common recovery loverbd, bccaufe 

liifi'cied by a /Iv;.’ LC~,ert under age, 
who appeared by att^iiicy, StoLi v. 
Oh cr >, 209 

2. A common recovery cannot be fuf- 
fhred to l-.ir an inlail uIilic there is an 
r'.i at- for 'ife in jointinc, without her 
joi.nn^;, L'.m/tk Du'lcy'i ihijt, 211 

3. A common r:-cm'cry rci’crled on a 

v\; it (d cm r, bne the 1 n.ov e ;or having 
no tniio, til le h'-’Ing a : ciii,"ndL-*-man 
before liini, th-il-c. e" Uil lev'crfcvl, 
Anci:;r’i 397 

REPLEVIN. 

1. Rcplcti'i by temi’.ts in common, 

/'/ aid ‘V. h 25, 2 ^ 

2. By jolii'.e-.'..int.., v. Maimer, 

70 7 ^ * iS'C. 

3. At comm'in law, replevin u.is made 

by iV>i/ 'f u-‘tt and nfit by plaint, 
v.lncli y cp.iici er unudy fpvcn by 
the ihiii'ie iVelliiii'ii'fei I. Now* if a' 
flii-rin' could n- r [".ihe replet in in his 
c-i"T■.'■tou:. !)ut b.'wiit, .1 ciinom 
tor .1 lh"\.i’-d of an bundicd-court to 
giant rcj'li vrs ei;t n! <_ uirt, mufl be 
v.nJ, bccaule t!u; laiiidrrd-CMjJrt wa.s 
derived ■ ur of tile CLcanty couit, Hal. 
Itt •V. But. 2J2 

RE^ 
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R E f L I C A T I O N. 

Where a replication is j^ood vviiU a fro- 
UjliLudOt "Taj l$rhi, Baker, 136 

• R E S C O U S. 

Exceptions taken to a return of rcfcoui. 
Strange-way's CnJj, lij 

RESIGNATION. 

To a proftor does not make the church 
voii^ without the acceptance of the 
bilhop, Sandtrsv.Ovj.n, 3S8 

RETURN. 

A g:tnrn to manJannn mull be certain, 
Rei»’v. IVi.tcn, 259 


s. 

S C I R If F A L I A ?. 

ike Lkkok I. 

1. In a Rite facim aga'mll ilie bait, the de- 
femlant pleaded, that tl'C nrincipa 
died bcfoie the 1 uurn ol the e f- us a.l 
JulliJacic" whiC'i R'eriit >c tne 

aligi cajias ; IIkiuIcI b. bctoi e tne 
return aiic-jui kc.r, 

ibj 

3 . Judgment ag.iinll the defeulant ; and 
on a tfJiatu'H jure Jiu.lh agaiml the 
fer-tenants, there was a jud<;inent 
againil them ; th< n the defuidant be¬ 
came a bankiUjit, and the CDinminien- 
ers alTigned the 'principal jiul^niicnt 
to oiie jP.; which vvas entered by leave 
of the Court to entitle him to tlie be¬ 
nefit of the judgment upon I'aa /cue 
facial, .without bringiiig a new Jure 
faciaPlarnmrr nj. Lea, S8 

SESSIONS. 

1. Juflices in felFors cannot trj' an in- 
ditSment for felling earthen w are in a 
corporation by an inhabitant elfe- 
a fail- held there, upon flat. 
I* and 2. Ph.Si M. c.7. Pen v. Clough, 
' 149 


zAOrdcr of two juftices for difchar^iBg 
an apprentice confirmed .at the' fol- 
ficns, but quafhed in B. R, Rix v, 

Gutehy, 

3. If the fofiions qualh an order of twa 

juftice,s on an appeal, and the fame fcf- 
fions fuperfedc their own order, and 
co..iirni the order of tlic two jallices; 
it is wrong,bei aufe they had executed 
their authority before, Battcr/ea v. 
ITtjiham, 39^ 

4. Older quallicd, becaufe it was made 
originally tiiere, Rex<v. BafthriJge,‘^^J 

5. If a poor man be afleed in a parifli* 

church, yet it makes no fettlcment 
without notice in writing, for the ex- 
pl.anatory a6l 3. and 4. Will. c. ix. 
cannot be taken by equity, Rex v* 
Chertfsy, 4 S 4 

6. Order of two j«idices to remo?e on« 
from Ilarro-^ to IhnJrn, wlicre he had 

• a fie'Jvdri, w.is quaflied on an appeals 
tlien Umtow lends him to Ricchp by 
tiie like ()..let of two Jullices, whicU 
VVI-, aid^nud upon an ajipeai: theO' 
/'.ir-.V-i, by rm orler of tv\o juflices, 
lend liim to iLniit.i again ; that order 
''■a qinilied on an appeal, but af- 
fi'-ii'i-d in I'. J'.i for tliBug-hthe julllce* 
b-:d executed dieir aulnority between 
Heine-." ; 1 A’/' yet tli.it lliill nOt 
C'l k.eJp h®'M lending liim to 

liiifd n.iriih-. 'liere iic !'..id a freehold, 
k' ‘'p IJfn't 417 

. SeJl’ons Oidcr the p.aymcnt of fer- 
y:i'!ib wag*e.j, and commit a man for 
rot ncrformlng it; it is wrong, for 
they ought to indid him for dilobcy- 
ing their order, Rex ‘v. Pope, 419 

SHERIFF. 

See Escape i, 3. 

If a perfon be cliofen IherilF of London, 
and refufe to hold, he may be fined; 
and an indebitatus ajJ'umpjh be brought 
for the fine, ? ork --v, "I o-wn, 444 

STEWARD. 

The fteward of acourt lcet cannot impoie 
a tine on a porlon who is not in court, 
but may hat e him amerced, Fletcher v, 
lug^ram, 130 

. STA* 
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i. 'Where a ftatute creates anofcnccand 

' impofes a puniftitncnt, yet another re¬ 
medy may be profecuted, Jlex v. 
CommingSt *79 

4. Where a fiatute creates an •offence, 
you mud conclude contra formant fta~ 
tttti ; but if it was an offence be¬ 
fore, and you make fuch conclufion, 
yet it is dill good, Be/met n/, Taliot, 

308 

j. Where a datuie creates an offence, 

and adds no penalty, the ai^ion 
brought again ft the offender miift be 
qiii tarn, £ 5 ‘t. and fo it may be where 
a penalty is given ; for it is a con¬ 
tempt to the law, and a fine is due, 
thorns nj. Maudutt, 3*3 

A ftatute, thou-h mif-recited, if there 
is fufficient recited for the plaintiff’s 
cafe it is well enough. 

Henry the Third. 

9. Hen. 3. C. 7. (Quarantiiv.'i, 66 
C. 29. {Magna C/Jc^ fa), 53 
52. Hen. 3. C. 22. {Magna Charta), S 3 

Edward TttE First. 

3. Edw. I. C. 24. {Magna Charta), 53 

Ed'Jvard the Second. 

1. Edw. 2. (Breaking Fiifou), 79 

Edward THE Third. • 
25. Edw. 3. C. 3. {Magna Charta ), 43 

c. 4- (Liberty of the Sub- 
jea), 82 .459 

31. Edw. 3. c. II. (Adminiftration), 94 
42. Edw. 3. C. 3. {Magna Charta'), 459 

Richard the Second. 

2 . Rich. 2. c. 5. {Scan. Mag,), 314 
13. Rich. 2. c. 13. (Greyhound), 30; 
15. Rich. 2. C. 2. {Magna Charta), 53 

Henry the Fourth, 

5. Hen. 4. c. xo. (Jufticcs of Peace). 83 


Henry the Fifth. 

20. Hen. 5. c. X. (Quarantine), 

66 

Henry the Sixth. 

• 

8. Hen. 6. c. 10. (Confpiracy), 

3^3 

c. 12. (Amendment),69.148 

- c. 15. (Amendment), 

333 

23. Hen. 6. c. 10. (Extortion), 

225- 

—— c. 15. (Eledlion), 

311 

Henry the Seventh. 

2. Hen. 7. c. 1 (Nonfuit), 

208 

11. Hen. 7. 0,3. (Juftices), 

460 

Henry the Eighth. * 

14. Hen. 8. c. 4. (Phylicians), 

3 * 7 ' 

15. Hen. 8. c. 5. (Phyficians), 

432 

21. Hen. 8. c. 5. (Inventory), 

247 

23. Hen. 8. c. 9. (Prohibition), 238. 

341 - 

452 


27. Hen. 8. c. 10. (Clerk of the Peace), 

388 

32. Hen. 8. c. 7. (Tithes), 452.»o/;> 


32 

. Hen. 8. c. 30. 

^Repleader), 

333 

32 

. Hen. 8. c. 38. 

(Levltical Degrees), 




169 

37 

. Hen. 8. c. S. 

• 

(Abbles), ^ 

338 


Edward 

THE Sixth. 


2. 

Edw. 6. c. 8. 

(Pleading), 

57 

- 

-c. 13. 

(Tithes), 

2t2 

3 - 

ft 4. Edw. 6. 

c. I. (Clerk oi 

' the 


Peace), 

383 


Philip 

and Mary. • 



I. & 2. Phil. & Mary, c. 7. (Hawkers), 

149 


Queen Elizabeth, 

, Eliz. c, 4. (Penal Aaions), 425* 

-c.4. (Apprentices), 140 

-C. 9. (Perjury), 347 

-c. 14. (Forgery), 73 

——— c. 9. (U'itneffes), 35J. 355 

8 . Eliss. c. 2. (Malicious Ari^ff, 409 

» 18. EHz. 
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i8. EIiz.%. 3. (Bailards), 420 

37, Eliz. c. 5. (Demurrer), 9 

43. EHx. c. 2. fOvcrfeeri), 118. 179. 

326. 330.397. 420 

- - - c. 6. (Cofts), 313 

• 

James the First. 

I. Jac. 1. c. 4. (Papills), 142 

• . c. 15. (Bankrupt), 309 


21 . Jac. I. c. I. (Penal Aiftion), 425 

■ II c. 4. (PcBal Stature), 225 

. ■ ■^..ii-Ki . i 11.1. C.7. (Stillborn Children),420 

Charles THE First. 

3. Car. I. c. I. (Petition of Right), 23. 
• , 460 

Charles the Si-cond. 

12. Car. 2. c. 18. (Navigation), 193 

. . . c. 23. (Kxcilc), 272 

13. Car. 2. c. 1. (Corporation), 317 

13. & 14. Car. 2. c. 12. (Parilh Rate), 

68 

14. Car. 2. c. 12. (Removal), 149.209. 

454 

16. Car. 2. c. 7. '(Gaming), 3. 175. 

35 ‘ 

16. & 17. Car. 2. c. 8. [Capintur), b-j 

I. .— c. 8. ('Jiufails), 524 

17. Car. 2. c. 7. (Writ of F.nquiry), 

lU) 

22. & 23. Car. 2. c. 9. (Colls), 74. 

3'5 

— ■ c. 23. (Game, Colls), 

3*^7 

aj. Car. 2.c. I. (Sacrament), 317 

— . Ill- c. 2. (Oaths to Governmeiu), 

43 > 

29, Car. 2. c. 3. (Coll'itcral Premife), 
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c. 3. (Execution), 

370 

c. 7. (Arrcll), 

95 

c. 7. (Citation on 

Sunday) • 


450 


Jamfs thf Sfcond. 
j. JaC- c. 17. (SettlemenrO 331. 454 


William and Mart. 

1. Will. Sc Mary, c. 21. (Clerk of thi 

Peace), ‘. -387 

— ■ c. 8. (Oaths), 431 

2. Will. & Mary, c. S. (Paving), 63 

3. k 4. Will. & Mary. c. 10. (Olmg 

f^eer), 321. 4^5 

■- - - c. II. (Settlc- 

raenu), 329. 454 

-— -' '■ c. 14. (AlTcts by 

Dilcenl), 12 j 

4. & 5. Will. &: Mary, c. 18. (Cofts)* 

• 461 

. . * c. 23. (Game, 

CoHs), 308 

--- c, 13. (Dillctin 

Soldiers), 42 

5. k 0 . W 1II.& Mary, c. 21. (Stampsjk 

39 * 

Wii LIAM THE Third. 

7. & 8. Will. 3. c. 19. (Coin), 5 

.... . . . - c- 34 - (Quakers), 40J 

8 . & 9. Will. 3.C. II. (Colls), 6S 

-C.X20. (Forgery), 75 

12. k 13. Will. 3. c. 13. (Taxes), 6z 


Queen .\nne. 

4. & 5. Anne, c. 16. (Demurrer;, 

6. Anne, c. 31. (Fire), 

9. Anne, c. 141 (Ufury), 

- - - c. 14. (Gaming),, 


9 

67 

i8t 

*77 

3 S» 


CcORC:-. THE ^’irsT. 

1. G'^o 1. C( 6. (Oaih^), 4^3^ 

3. Gro i. c. 7. (Taxes), 63 

4 Gee I c. II. (Tranfportatxon), 7^ 

5. (.to. 1. c. 13. (Error), 17 

6. Geo. I. c. 23. ( Franfpomtion), 

S. Geo. I. c. 0 . (CJ^alters), 

13. Geo. 1. c. 13. (Ta.vc»), (,2 

Glorge THE Second. 

2. Gpo 2. c. 25. (Forgery), 7j 

5 ij'-o. 2. c. 30. (Bankrupts), j/Jg 

• 7. Geo, 4, 
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Geo. 2. c. 2. (Soldiers), 428 

11. Geo. 2. c. 19. (Replevin), 150 

tjrCeo. 2. c. 19. (Gaining}, 6 

17. G«a. 2. c. 7. (Overfeers), 179 
fto. Geo. 2. c. 19. (Apprentices), 419 
ca. Geo. a. c. 46. (Quakers), * 403 
Geo. 2. c, 27. i^orum), 322 

—-c 33. (Marriage), 412 

|1. Geo. a. c. 22. (forgery), 75 


Georgs the Third. 

y. Geo. 3. c. 21. (Jufticcs of Peace), 

322 

12. Geo. 3. c. 21. {Mandamus), 403, 

404 

16. Geo. 3. c. 30. (Deer Stealers), 446 
32. Geo. 3 c. 60. (Libtl), 166,167 
3‘3 Geo. 3. c. 30. (Bank Forgery), 75 
m, ' c. 3$. (Witnefs), 75 

SUNDAY. 

1. Arreft thereon, where good, U'ilfon v. 
Gutttreyt 95 

a. Service of a citation thereon good, 
AllanJ'on v. Brookbank, 450 

SURPLUSAGE. 

What is immaterial lhall be rejected as 
furplufage, Rex v. Bijhop of Chejh^y 

303 

SURRENDE'R. 

• 

Surrender of a copyhold cannot cam> 
inence at a day to come, a,. 

Mracit 267 

T. 

TAIL. 

If • feofi'ineDt be made ro the feoffor 
for life, then to his ion and his heirs, 


and for default of iffue of*hi8 botiy 
then to his right heirs males, it is an 
efiate-taii, Leigh v, ^ace, 266 

2. What words create an eilate-tail by 

deed, 268 

• 

3. If afettletncnt on marriage be madeto 

the hufband and wife for life, then to the 
iiTue male, and for want of fuch iffue td 
all the iffue fema!c,and to the heirs of the 
bodies of iuch iffue female, and they 
have afterwards two daughters, th^are 
jointenants for liJe with feveral inhe¬ 
ritances, being both born before the 
eftate for life i!‘-‘terniincd ; for if not, 
the remainder had v<’ftcdin the elder, 
Mathevj •v, Tbomp/onf 3^ 

% 

TAXES. 

The grantor of a rent-charge cove¬ 
nants ic ftiall be free of all taxe: ; this 
relates to taxes which were atierwards’ 
given by aft of parliament, and the 
grantee may have an aftion againil 
the grantor and his heirs, by realon of 
ail'cts defeended, but not againil the 
affigiiee, for it is not a real but per- 
fonal covenant; bivt the affignee will be 
made liable in a cOurt of equity, 
Brewjler “i. Kidgil^ 373, 374 

• TIM E. 

Time to come laid in an .-iftion of tref- 
pafs, yet the plaintiff ihal! luve his 
damages after a verdift, Blur.livell v, 

287 

TRAVERSE. 

Acceptance 1, Executors. 

If one be fued as executor, who pleads that 
adminillration was committed to him, 
without tr.'iverling that he was execu¬ 
tor, yet the plea is good, Bovjyer 
Cook, 146 

TREASON. 

An intention to commit a treafonable 
aftion is finable, Rex v. CempiXm^^o'j 

TRESPASS’. 
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T^RESPASS. 

i. TrefpaiTs for taking four loads of 
wheat, with a t^ttnuanio of the tref- 
pafs for a month; held good, WUfon v. 
towardt 178 

3. Trefpafs will not lie for taking a ne¬ 
gro, Chamherlain v. Harv O'y 1^7 

In trefpafs for falfe irnprifonment, and 
detain ng him in cuilody until he had 
paid eleven ftiillings, the.defendant 
by virtue of* an .order of a 
court of confcience to pay ten fliillings 
and fourpence, whicli not being paid 
he took him, &c. and held eood, witu- 
out*juftifying for the 'vhole eleven 
Ihfilillgs, -v, Lydall, Z95 

4. Trefpafs will not lie againll a K-flee 
who holds over his term witli'iui an 
a«itual enfry, Trcuilhan n>. 

3^4 

5. Trefpafs again ft an inferior tradefman 

forhuating, not being qualified, Bonnet 
•V. Talbot, 3 '^/ 

A. Trefpafs for hunting conics is good, 
Sutton V. Moody, ^ 37 S 

TRIAL. 

. Where trial fliall be by a jury of two 
counties, and where not,^ra: 'v. Thorp, 

223 

. Where a fiew trial was denied, though 
the evidence was doubtful, Srntih v, 
Crompton, 88 

, A new trial denied after a conviflion 
of perjury* Rex -v. Melting, 35O 

• 

. Motion againft churchwardens to pro¬ 
duce rhe church-books at a trial, Cox 
v\ Copping, 395 

TROVER. 

i. Trover and cafe may be joined in one 
zOtMin, Daljion nj.Jan/tn, 91 

a. Where the declaration in trover was 
TOii fbt uncertainty, Littleton v. Cole, 

181 


3. Improper words in the declarMibil 
vyill not make it void, SaliJburj 
ProQer, 334 

titles. 

Tithes fliall be paid for agiftment of 
cattle in one parifti, and ploughing in 
Another; Swales •V. Lowther, 


V. 

VARIANCE. 

A variance between the grant and thd 
pleadings makes it void, Btjhop of 
Chfjlcr -v. Pierce, 30* 

VERDICT; 

1. If a declaration be for a trefpafs dbna 

on a day to come, it is cured by thfi 
verdid, becaofe a* the trial there muR 
be evidence given of a fa£l done be¬ 
fore the ai^tion brought, Blackvoelbv, 
Kales, aSd 

2. The want of allcdging a place is not 
helped by a vcrdid. 

3. The jury having agreed on twd 
verdidb is not a fufficienc caufe foir 

a new trial ahet A TftlAJL AT BAR* 
^ex 'V. Melling, 349 

VILLEIN. 

The lord formerly had an abfolate pft)“ 
perty over his villein, Qbamberlaih v* 
Harvey, 189 

Visitor. 

See Mandamus. 

If a viiitor be appointed by the founder of 
a college,and charities are given to that 
college afterwards, they are not fub- 
Hh/ jc* 


Yoi. V. . 
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f fcR tQ the tfoo^oal of that vifitor, 

. JtiK V, yenmiagi, 420 

UMPIRE. 

Jf Arbitrators nominate an uqipire who 
refoiesj they may nominate another, 
for' by his refuial their power is not 
■^ 4 zfcuted« Tifftt v. Eyrtst 457 


. • • w. 

W A ♦ E S. 

See Acceptance, Se&stons. 

WITNESS. 

pa»T. 
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